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law reform commission PUBLISHES ISSUES PAPER ON
CONSOLIDATION AND ONLINE PUBLICATION OF LEGISLATION 
Wednesday 14th December 2016: The Law Reform Commission has today published an Issues Paper on Consolidation and Online Publication of Legislation. 
Background: need to make legislation-as-amended more easily available online
The Issues Paper forms part of the Commission’s Fourth Programme of Law Reform. It discusses how legislation – in particular Acts of the Oireachtas, which constitute the main source of law in the State – is currently made available publicly, and examines what additional steps can be made to make legislation in its up-to-date form more easily available, especially online. 

The Issues Paper describes how there have been significant improvements in recent years in making legislation in its enacted form available free online, including on the electronic Irish Statute Book (the eISB), managed by the Office of the Attorney General, and on the Legislative Observatory of the Houses of the Oireachtas. In addition, the Commission maintains on its website the full text of over 290 Acts in their as-amended up-to-date state (called Revised Acts), and also tracks all amendments to all Acts (this work is also available on the eISB). 

The Issues Paper points out, however, that 
· there are over 3,000 Acts in force (of which over 1,000 are pre-1922 Acts from before the State was established), 
· the vast majority of these Acts have been amended many times, but 
· except for the 290 Revised Acts on the Commission’s website, it is very difficult to trace the up-to-date legislation on many topics without spending significant amounts of time doing this.
The Paper notes that this is clearly not satisfactory from a number of perspectives, including:

· the constitutional or rule of law perspective: it is vital that all persons have access to the law as it currently stands; and 
· the economic perspective: improved access to legislation is a key part of the State’s policy on regulatory reform and reducing compliance costs and the cost of doing business.
The Paper therefore addresses to what extent a number of areas, such as planned programmes of consolidation, and maximising technology in the online publication of legislation, could improve the accessibility of legislation in Ireland. 
Case study that illustrates difficulties in finding the current state of legislation
The Issues Paper provides some examples of difficulties in finding the current state of legislation, such as road traffic law, including the law on drink-driving.
	Example: finding road traffic law, including drink-driving law

	The Road Traffic Act 1961 was an important consolidating Act intended to bring together the main provisions on road traffic law. However, since the 1961 Act was enacted there have been a further 15 Road Traffic Acts as well as provisions in other Acts that now form what might loosely be called the “road traffic code.” This makes it extremely difficult to ascertain what the law on road traffic is at any given time. Users also have to examine over 900 statutory instruments made under these Acts to get a complete picture of the road traffic code.
It is difficult to trace the current position concerning the offences related to drink-driving, probably the offences on the statute book most subject to legal challenges and appeals (because a conviction carries automatic disqualification from driving). These offences have at various times been governed by sections 49 and 50 of the 1961 Act, Part 5 of the Road Traffic Act 1968, Part 3 of the Road Traffic (Amendment) Act 1978 and Part 3 of the Road Traffic Act 1994. Each of these provisions was substantially amended on a regular basis and both the 1978 and 1994 Acts substituted entirely new sections 49 and 50 into the 1961 Act. The 1978 Act also substantially repealed the 1968 Act and set down new provisions for taking specimens. This was itself then repealed and replaced by the 1994 Act. Separately a standalone provision in section 4 of the Road Traffic Act 2006 provided for the establishment of checkpoints and mandatory testing of all motorists stopped at that checkpoint. The relevant provisions of the 1961 Act, the 1994 Act and the 2006 Act were subsequently repealed by Part 2 of the Road Traffic Act 2010, which set down new provisions for offences of drink-driving as well as new procedures regarding the taking of specimens. The provision of the 2010 Act repealing the previous provisions came into force, in part, in 2011 and at the same time significant amendments to Part 2 of the 2010 Act made by the Road Traffic (No.2) Act 2011 also came into force. Part 2 of the 2010 Act has since been further amended by the Road Safety Authority (Commercial Vehicle Roadworthiness) Act 2012, the Taxi Regulation Act 2013 and the Road Traffic Act 2014. 
The complexity of the law in this area was criticised in one of the last judgments delivered by the late Mr Justice Adrian Hardiman in a case earlier this year called Oates v Browne [2016] IESC 7. While the Commission has published a Revised Act version of the Road Traffic Act 1961, which removes some of the complexity in tracing the law, many experienced lawyers in this area have called for the consolidation of road traffic legislation as a matter of priority.


How other countries have approached making up-to-date legislation available
The Paper also discusses how other countries have addressed these problems, for example:

· enactment of comprehensive codes of legislation, such as the legislative codes in the United States, where all federal law can be found online in the 54 subject-headings, called Titles, of the United States Code: one of its best-known is Title 11, the bankruptcy code; 

· consolidation of priority areas of legislation, such as in New Zealand where, under its Legislation Act 2012, 3 year programmes of consolidation must be presented to parliament: the first consolidation programme was presented to the New Zealand House of Representatives in 2014, covering the period 2015-2017. 
Issues and questions identified in the Paper

The Paper has identified 5 key areas and then asks related questions on which the Commission is seeking views so that it can prepare a final Report with specific recommendations. The Paper asks for views on the following issues:
· Are the 4 principles tentatively identified by the Commission (that legislation should be comprehensive, up-to-date, freely available and underpinned by defined legislative publishing standards) sufficient for the purposes of this project? 

· What initiatives should be taken to produce comprehensive law: for example should we apply something like the US approach (comprehensive codification), or the New Zealand approach (phased programmes of consolidation), or some other approach? 
· How do we make sure that, once legislation is consolidated, it continues to be kept up-to date when it is amended (as it inevitably will be): for example, should Revised Acts have some type of semi-official status? 
· How can we make the best use of online technology: is it feasible to provide better hyperlinks between related legislative information that can currently be found on different sites, such as background policy reports, explanatory notes, Oireachtas pre-legislative scrutiny, the text of the Act as it was enacted, subsequent case law interpreting the Act, the Revised (as-amended) Act?
· What kind of underlying standards do we need to make sure that any programme to make legislation available in its up-to-date form: for example, do we need a dedicated body to make this happen, and should the standards include the preparation of draft Bills (pre-legislative scrutiny), the procedures in the Oireachtas, and how legislation is reviewed (post-legislative scrutiny)?
For further information / interview with Commissioner Raymond Byrne or other Commission spokesperson contact: 

Winifred McCourt, McCourt CFL T: 087-2446004

Background Notes for Editors

The Law Reform Commission is an independent statutory body whose main role is to keep the law under review and to make proposals for reform. To date, the Commission has published over 200 documents (Consultation Papers, Issues Papers and Reports) containing reform proposals. The majority of these proposals have influenced the drafting and content of reforming legislation. The Issues Paper will be available on the Commission’s website, lawreform.ie, from the morning of Wednesday 14th December.
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