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law reform commission PUBLISHES 
ISSUES PAPER ON COMPULSORY PURCHASE ORDERS 
Paper asks whether, to avoid problems where property prices are subject to major fluctuations, compensation for CPO should be based mainly on putting landowner in same position as if land was not compulsorily acquired

Paper also asks whether the impact of CPO on neighbouring landowners should be considered to a greater extent 
Paper also asks whether 70 separate statutory powers to CPO land should be consolidated and reformed into a single CPO law
Thursday 14th December 2017: The Law Reform Commission has today published an Issues Paper on Compulsory Acquisition of Land. The Issues Paper forms part of the Commission’s current 4th Programme of Law Reform. 
The current CPO process
Compulsory acquisition of land involves a public body (for example, a local authority or a statutory body such as the IDA) using a statutory compulsory purchase order (CPO) to acquire land from a landowner. This land is taken in order to develop it for a public purpose, such as housing, roads, energy or electricity infrastructure. 
If there are any objections to the CPO, these usually go to An Bord Pleanála, which decides whether there needs to be an oral hearing by an inspector. After this, An Bord Pleanála decides whether or not to confirm a CPO. 
The Commission’s Paper notes that in a survey of CPOs in 2008, a total of 234 CPOs were identified, of which 72% were confirmed by the relevant body, 25% were in progress and 3% had been withdrawn or refused. In 2017, up to 6 December, 69 CPOs have been made. Of the 58 that have been decided, 54 have been approved by An Bord Pleanála and 4 were withdrawn by local authorities. Therefore in 2017, of the CPOs that have been made and not withdrawn by local authorities, 100% have been confirmed.
If a CPO has been confirmed, then compensation to the landowner can either be agreed or is referred to an arbitrator, whose decision is usually final.  
Issues with the CPO process, including the proportionality of restrictions on property rights 
The CPO process does not always involve a sale by mutual agreement, and while it involves depriving landowners of their property rights it can be justified under the Constitution because Article 43 of the Constitution allows property rights to be restricted where this is justified by the requirements of the common good. 
There are over 70 separate pieces of legislation that allow various public bodies to CPO land. Many of these laws have their roots in 19th century CPO laws that were enacted long before the Constitution of Ireland of 1937. The Law Reform Commission’s Paper published today examines whether these laws meet all relevant constitutional standards (and comparable requirements in the Council of Europe’s Convention on Human Rights), in particular to ensure that they involve a proportionate balance between property rights and the requirements of the common good. 

The Paper also examines whether some of the detailed rules that determine the amount of compensation payable under CPO law are in need of reform and/or clarification. The Paper examines 23 issues on CPO law and seeks the views of interested parties on all those issues. 
Some issues examined in the Paper
Among the 23 issues examined in the Commission’s Paper are the following.
When the property is valued and the equivalence principle: this issue discusses the date to be used to put a value on the property that is compulsorily acquired. Currently, the property might be valued some years before the date when the compensation payment is actually made. This could result in injustice either to the State (if property prices plummet in the meantime) or to the landowner (if property prices go up). One option would be to say that the main principles would be to put the landowner in the same position, so far as money can do, as if the CPO had not happened (the equivalence principle) of that valuation and payment should happen at the same time.

The general principles and rules to be applied to assess compensation: this issue analyses the principles and rules governing the arbitration assessment, many of which were enacted in 1919. There are 5 main headings under which compensation may be determined: market value, disturbance, damage, severance and injurious affection. Disturbance promotes the principle of equivalence, reimbursing the landowner for incidental financial losses incurred as a result of the CPO. A drop in land value due to the severance of land, such as faming land, is also considered. Injurious affection covers the drop in value of the land as a result of the development itself. Currently, neighbouring landowners cannot get compensation under this heading, and the Commission asks whether this should remain the law. 

The arbitration process currently, a single arbitrator usually determines CPO compensation. The Commission asks whether this should be reformed along the lines recently enacted in the Minerals Development Act 2017, which involves a 3 person panel, comprising 2 property arbitrators and a legal professional. 

Establishing the purpose of a CPO: this issue considers the purpose for the CPO stated by the acquiring authority in making a CPO. The “particular purpose” required for a CPO has been interpreted as meaning a general statutory purpose, such as “housing” or “motorway.” This can result in a lack of specificity, which is relevant in terms of making a substantial objection to a CPO or deciding the level of compensation. The Commission’s Paper therefore asks whether a more specific purpose should be specified when a CPO is first applied for.

Role of third party objectors: this issue discusses the objection procedure where An Bord Pleanála decides whether or not to confirm a CPO. It asks whether objections that are based on hardship should be taken into consideration, especially in relation to more vulnerable members of society. It also asks whether the opportunity to object should be extended to third party objectors, including how costs incurred by a third party objector as a result of seeking independent expert opinions should be dealt with.

Consolidation of CPO legislation: this issue asks whether the current 70+ statutory powers to compulsorily acquire land, some of which are grounded in legislation from the mid-19th century, should be consolidated into a single CPO Bill, together with any reforms that may emerge from the Commission’s examination of CPO law, and whether this would facilitate a more accessible and efficient CPO process.
For further information / interview with Commissioner Raymond Byrne or other Commission spokesperson contact: 

Winifred McCourt, McCourt CFL T: 087-2446004

Background Notes for Editors

The Law Reform Commission is an independent statutory body whose main role is to keep the law under review and to make proposals for reform. To date, the Commission has published over 200 documents (Consultation Papers, Issues Papers and Reports) containing reform proposals. The majority of these proposals have influenced the drafting and content of reforming legislation. The Issues Paper will be available on the Commission’s website, lawreform.ie, from the morning of Thursday 14th December.
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