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law reform commission PUBLISHES consultative PAPER ON SUCCESSION LAW
UNDER WHICH A CHILD (INCLUDING ADULT CHILD) CAN CLAIM THAT A PARENT 
DID NOT MAKE PROPER PROVISION IN A WILL FOR THE CHILD 
Monday 25th April 2016: As part of our Fourth Programme of Law Reform, the Law Reform Commission has today published a consultative Issues Paper on Section 117 of the Succession Act 1965. The Issues Paper is available from 9.30am this morning on the Commission’s website, www.lawreform.ie.
Section 117 of the 1965 Act: has a parent made proper provision for a child in his/her will?

The consultative paper examines section 117 of the Succession Act 1965, which provides that a child, including an adult child, of a deceased parent who has made a will can apply to court and claim that the parent failed in his or her “moral duty to make proper provision for the child” in accordance with the parent’s means during the parent’s lifetime. If the court agrees that the parent failed to comply with the duty to make proper provision for the child, it can make an order that adjusts the amount left to the child in the will and order that a different amount that the court thinks is proper should be made for the child out of the parent’s estate. 

A number of difficulties have arisen in connection with the application of this law. The consultative paper being published by the Commission today seeks views on 5 issues.
Criteria to be applied about whether “proper provision” has been made in the will
The most significant issue discussed in the paper is whether, if section 117 of the 1965 Act is to be retained, it should it be amended to set out some criteria as to whether the parent has failed in his or her duty to make “proper provision” for the child. The courts have developed a range of factors to be taken into account in this respect.


The Commission is seeking views in the consultative paper as to whether the criteria to guide courts in deciding cases under section 117 should be set out in legislation, and if so what those criteria should be; and whether, for example, those criteria should be applied as of the date of the making of the will, the date of death or the date of the court hearing. The relevant date might be very significant because of, for example, the effect on property values after the economic crash, as was the situation in Case Study 2, the SF case, above.
Do we need to take account of changing family relationships since 1965?
The Commission is also seeking views as to whether account should be taken of the effect of current or future demographic changes such as changing family relationships that have occurred in the 50 years since the 1965 Act was enacted, notably the effect of the introduction of divorce and the application of section 117 to cases where claims by children of a number of different parents may be at issue.

What about changing demographics?
More generally, the paper seeks views on the impact that longer life expectancy may have on what has been called the “generational contract.” The traditional generational contract that operated in the 20th century Europe involved an exchange between generations in which the adult generation first cared for young people, then the young people grew up and they cared for their older parents. Leading gerontologists, such as Professor Sarah Harper, have commented that we may currently be moving into an “adapted generational contract,” which means that older people will have more responsibility for themselves than in the past. This will arise because parents are having fewer children, and that therefore there are fewer of them to care for the parents in later life; and that the parents live longer, so that they have a longer time period, potentially, to fund their own later life, notably their health and care requirements. This also means that they may be less likely to leave inheritances for their children in the way that children in the 20th Century may have expected. 
These demographic changes have affected how legislation similar to section 117 is being applied in other countries such as Australia and New Zealand. The effect is that courts in those countries have become less inclined to consider that children have any expectation to inherit and the courts are therefore more reluctant to alter the legacies left to children in their parents’ wills.
Time limits and other issues
Among the other issues discussed in the consultative paper are these:
· whether the mandatory 6 month time limit for applications under section 117 should be increased (until 1995 it had been 12 months) and/or whether the courts should have a discretion to extend it;
· whether the date from which the time limit in section 117 begins requires clarification or reform; 
· whether section 117 should be extended to allow applications by children of parents who have died without having made a will (died intestate); and

· whether the personal representatives of the deceased parent should be under a duty to inform children of their entitlement to make an application under section 117. 
For further information/interview with Commissioner Tom O’Malley or other Commission representative contact: 
Winifred McCourt, McCourt CFL T: 087-2446004

Background Notes for Editors

The Law Reform Commission is an independent statutory body whose main role is to keep the law under review and to make proposals for reform. To date, the Commission has published over 190 documents (Working Papers, Consultation Papers, Issues Papers and Reports) containing reform proposals, available at www.lawreform.ie. The Commission has asked that submissions and comments on the Issues Paper, which can be made online, by email or by post, should be completed if possible by Monday 27th June 2016. 
Case Study 1: GM case (1970)


In one of the first cases under section 117 (decided in 1970) called the GM case (names are anonymised because these cases are heard in camera), the plaintiff was an only (adopted) child, and was 32 when the case was heard. He was a merchant seaman. His late father had been a doctor and had paid for all the plaintiff’s education. The father’s will left everything to his widow, the plaintiff was left nothing in the will and he then brought a claim under section 117. The High Court decided that the following 5 factors should be taken into account in these cases:


any amount left in the will to the surviving spouse (or else the value of the minimum statutory legal right share of the surviving spouse under the 1965 Act);


the number of children, their ages and their position in life when the parent who made the will dies;


the parent’s means;


the age, financial position and prospects in life of the person making the claim under section 117;


whether the parent has already made proper provision for the child; and 


the facts at the date of death, not when the will was made.





In the GM case the Court concluded that the father had failed to make proper provision for the plaintiff. The Court awarded him half of the father’s estate, after taking account of his mother’s mandatory legal right share under the 1965 Act and other will-related expenses.





Case Study 2: SF case (2015) 


A section 117 case decided in 2015, the SF case, involved a situation directly related to the economic crash that emerged after 2008. The estate is this case was worth over €14 million, and the parent’s will had divided it equally between his 6 children. One of the children, who brought the case under section 117, had worked in the family business instead of pursuing his own independent career. When his father was alive, he had sold to the plaintiff some development land for €1.2 million: this was financed by a bank loan to the plaintiff, which had been guaranteed by the father. Because of the economic crash, the development land was worth just €160,000 in 2015, but the plaintiff still owed €1.6 million on the bank loan. This meant that the plaintiff was in a much worse financial position than his siblings because much of his share of the estate would be needed to pay off the bank loan. Against this background, the High Court decided that the father had failed to make proper provision for the plaintiff because he had not referred in the will to the loan guarantee he had given the plaintiff; and because the guarantee was now worthless the plaintiff was in a considerably worse position than his siblings because much of his share of the estate would be required to pay off the balance remaining on the bank loan. The Court therefore decided that the plaintiff’s bank loan of €1.6 million should be paid out of the €14 million estate, that he should be given an additional sum of €500,000 and that he and the other 5 children should then share equally the remainder in the estate.
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