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LAW REFORM COMMISSION’S ROLE

The Law Reform Commission is an independent statutory body established by
the Law Reform Commission Act 1975. The Commission’s principal role is to
keep the law under review and to make proposals for reform, in particular by
recommending the enactment of legislation to clarify and modernise the law.
Since it was established, the Commission has published over 160 documents
(Consultation Papers and Reports) containing proposals for law reform and
these are all available at www.lawreform.ie. Most of these proposals have led to
reforming legislation.

The Commission’s law reform role is carried out primarily under a Programme
of Law Reform. Its Third Programme of Law Reform 2008-2014 was prepared
by the Commission following broad consultation and discussion. In accordance
with the 1975 Act, it was approved by the Government in December 2007 and
placed before both Houses of the Oireachtas. The Commission also works on
specific matters referred to it by the Attorney General under the 1975 Act.

The Commission’s role also involves making legislation more accessible
through three other related areas of activity, Statute Law Restatement, the
Legislation Directory and the Classified List of Legislation in Ireland. Statute
Law Restatement involves the administrative consolidation of all amendments
to an Act into a single text, making legislation more accessible. Under the
Statute Law (Restatement) Act 2002, where this text is certified by the Attorney
General it can be relied on as evidence of the law in question. The Legislation
Directory - previously called the Chronological Tables of the Statutes - is a
searchable annotated guide to legislative changes. The Classified List of
Legislation in Ireland is a list of all Acts of the Oireachtas that remain in force,
organised under 36 major subject-matter headings.
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INTRODUCTION

A Background to this Report

1. This Report forms part of the Commission’s Third Programme of Law
Reform 2008-2014" and follows the publication in 2009 of a Consultation Paper
on Children and the Law: Medical Treatment.”? The Consultation Paper made
provisional recommendations for reform of the law concerning consent to, and
refusal of, medical treatment involving persons under the age of 18. In the
Consultation Paper and in this Report, the Commission uses the term “young
person” to refer to 16 and 17 year olds; and the term “minor” to refer to persons
under the age of 16.

2. Following the publication of the Consultation Paper, the Commission
received a large number of submissions, which made clear the importance of
this project and the sensitive nature of the issues it raised. While the
submissions received expressed diverse views on the Commission’s provisional
recommendations, virtually all of them emphasised the need to clarify to the
greatest extent possible the law, whether from the point of view of those under
the age of 18, their parents and guardians,® or health care professionals who
provide for their medical treatment.

3. The Commission very much appreciates the great interest shown in
this project, in particular through the large number of submissions received
since the Consultation Paper was published, as well as through additional
consultative meetings held with interested parties. These have greatly assisted
the Commission in its deliberations leading to the preparation of this Report.
Having taken into account the submissions received and the other elements of
consultation mentioned, this Report therefore contains the Commission’s final
recommendations on this area, together with a draft Health (Children and
Consent to Health Care Treatment) Bill to implement them.

! Report on the Third Programme of Law Reform 2008-2014 (LRC 86-2007)

Project 26.

2 Consultation Paper on Children and the Law: Medical Treatment (LRC CP 59-
2009). This is referred to as the Consultation Paper in the remainder of this
Report.

The Commission, in its Report on Legal Aspects of Family Relationships (LRC
101-2010), recommended that the term “parental responsibility” should replace
the term “guardianship” in connection with this aspect of family law. Pending the
implementation of this recommendation, the Commission uses the term

“guardianship” in the remainder of this Report.



4, The Commission notes that in 2009 it received the invaluable
assistance of the Office of the Ombudsman for Children in arranging a
Consultation Day with 15 to 18 year olds prior to the publication of the
Consultation Paper. During this Consultation Day, the Commission heard the
perspectives and voices of many young people. These views, which were
summarised in the Consultation Paper, indicate that among the key issues to be
considered in this context are: openness, the need for clear information on
medical treatment (including information relevant to sexual relationships), and
taking into account of the actual maturity of an individual, as well as his or her
age. The Commission acknowledges the assistance provided by the
Ombudsman for Children and her staff for organising the Consultation Day.

5. This project involves a continuation of the Commission’s long-
standing work on reform of the law concerning young persons and children.
This has included the Commission’s 1983 Report on the Age of Majority* in
which the Commission recommended that the general age of majority — the age
at which a person is regarded as an adult for many purposes — should be
reduced from 21 to 18. This was implemented in the Age of Majority Act 1985,
and this change brought Ireland into line with other states in Europe, in North
America and in Australia and New Zealand. The Commission emphasises that
this current project does not involve a general review of whether the age of
majority should be reduced but, as the detailed discussion in this Report
indicates, the issue of medical treatment involving those under 18 has often
featured in such general reviews and subsequent legislative changes.

6. Because this Report involves an examination of capacity to consent
to, and to refuse, medical treatment, it also complements the Commission’s
more recent work on the law concerning mental capacity as it applies to those
over 18 years of age. This work culminated in the Commission’s 2006 Report
on Vulnerable Adults and the Law,” which contained a draft Scheme of a Mental
Capacity Bill. The Report was based on a presumption of capacity for those
over 18 years of age and a functional test of capacity, that is, a case-by-case
test of capacity based on whether the person understands the nature and effect
of the specific decision being made. The Commission’s approach in the 2006
Report reflects recent international trends in this area, including the rights-
based analysis found in the 2006 UN Convention on the Rights of Persons with
Disabilities. The Commission is conscious that the Government is committed to
publishing by the end of 2011 a Mental Capacity Bill that is consistent with the

4 (LRC 5-1983).
5 (LRC 83-2006).



2006 UN Convention.® The Commission’s work in this area also includes the
2009 Report on Bioethics: Advance Care Directives,” in which the Commission
reiterated the discussion in the 2006 Report that highlighted the movement
towards the view that patients have the right to make informed decisions about
their treatment.® As stated in the 2006 and 2009 Reports, this involves a
significant shift from a paternalistic approach — that decisions about healthcare
options and treatment are primarily for health care professionals — towards the
view that the patient must be actively engaged in a process that leads to
informed decision making about his or her care and treatment options, including
in the specific context of making an advance care directive.” The Commission
reiterates the importance of these developments in the current Report.

7. This Report also reflects some of the analysis on the rights of
children, and their parents and guardians, discussed in detail in the
Commission’s 2010 Report on Legal Aspects of Family Relationships.10 In that
Report, the Commission emphasised the importance of the voice of the child, as
well as reflecting the weight to be given to the decision-making responsibility of
those having parental responsibility for a child. These themes are also reflected
in this Report.

8. The Commission is conscious that this Report is being published at a
time when the rights of children, which currently includes all those under 18
years of age, are subject to wide-ranging debate in Ireland. This has involved at
least two very different, but intersecting, matters. First, how the law should
respond to the reports published since 2005 into the widespread abuse of
children in the State, including abuse in institutional settings and clerical child
sexual abuse, which had occurred during the second half of the 20" Century
and into the first decade of the 21% Century."" Second, whether the rights of

6 The Programme for Government 2011-2016 (March 2011), at 38, available at
www.taoiseach.ie, contains a commitment to “introduce a Mental Capacity Bill
that is in line with the UN Convention on the Rights of Persons with Disabilities.”
The Government Legislation Programme, Summer Session 2011 (April 2011),
available at www.taoiseach.ie, states that the Mental Capacity Bill is scheduled
for publication in late 2011.

/ (LRC 94-2009).

8 (LRC 94-2009) at paragraph 1.08.
7 Ibid.

10 (LRC 101-2010).

See, for example, the Ferns Inquiry Report (Government Publications, 2005),
Report of the Commission to Inquire into Child Abuse (2009) (available at
www.childabusecommission.com), Dublin  Archdiocese = Commission  of


http://www.taoiseach.ie/
http://www.taoiseach.ie/
http://www.childabusecommission.com/

children should be given explicit recognition in the Constitution, arising from
inquiries into vulnerable children and into the operation of the law concerning
sexual offences involving, in particular, adolescents and young adults.'? In the
wake of these matters, for example, revised 2011 Children First: National
Guidelines for the Protection and Welfare of Children were published by the
Minister for Children and Youth Affairs in July 2011." The Commission is aware
that these matters — including the nature of any constitutional amendment to
underpin more clearly the rights of children, whether the current age of consent
in the criminal law of sexual offences should be reduced from 17 to 16 and also
whether the voting age should be reduced from 18 to 16 — remain under active
consideration as this Report is published. The Commission therefore
emphasises that this Report does not deal with these wider matters, other than
where they provide relevant analysis of the respective rights of children and
their parents and guardians, and of the interests of the State, in the context of
the scope of this Report.

B Scope of Report and Relevant Roles and Interests

9. The Commission considers that it is important to describe the scope of
the Report, including what it does and does not address. The Report involves
an examination and discussion of the law concerning medical treatment and
health care as it applies to children and young people who are under 18 years
of age. The Commission emphasises that this involves a wide range of health-
related issues concerning persons under 18 years of age, including: dental care
and treatment; over-the-counter medicines of specific relevance to adolescents,
such as products related to skin conditions; prescriptions for antibiotics or
contraceptives; counselling and treatment concerning mental health; an X ray;

Investigation Report (2009) (available at www.dacoi.ie) and Report by
Commission of Investigation into Catholic Diocese of Cloyne (December 2010,
published July 2011) (available at www.justice.ie).

See, for example, Report of the Kilkenny Incest Investigation (Government
Publications, 1993) and Third Report of Joint Committee on the Constitutional
Amendment on Children (2010) (available at www.oireachtas.ie).

The Minister for Children and Youth Affairs also indicated that these would be
placed on a statutory footing: see The Irish Times 16 July 2011. The Minister for
Justice and Equality also published in July 2011 the Scheme of a Criminal Justice
(Withholding Information on Crimes against Children and Vulnerable Adults) Bill
2011 (available at www.justice.ie) which would, if enacted, require reporting of
allegations of child sexual abuse.


http://www.dacoi.ie/
http://www.justice.ie/
http://www.oireachtas.ie/
http://www.justice.ie/

treatment related to a soft tissue sports injury or broken arm; and surgery and
treatment connected to cancer or a chronic condition such as cystic fibrosis. '*

10. The Commission underlines, therefore, that this Report is not restricted
to a narrow issue such as contraception, although the Commission
acknowledges that this is a matter on which a good deal of media and public
attention is likely to be focused. The Commission also notes that the Report
does not deal with many of the wider policy issues with which this area is
connected, such as the policies in place to deal with teenage pregnancy, reform
of the law concerning the availability of contraception or whether health-related
matters such as access to sunbeds by those under 18 should be regulated.
Similarly, although the Commission recommends in this Report that persons
under the age of 18 may be regarded as being capable of consenting to, or
refusing, medical treatment, the proposals made do not involve a general
reduction in the age of majority.

11. In approaching the preparation of this Report, the Commission was
conscious that it must reflect the rights, roles and interests of children, parents
and guardians, healthcare professionals and the State. In this respect, the
Commission is conscious of the rights of children under the Constitution and
under international human rights standards. Equally, the Constitution and
international human rights standards recognise that parents have an integral
role to play concerning their children, including in the context of medical
treatment and health care received by them. Moreover, parents are generally
well placed to safeguard the health and wellbeing of their children. As the
relevant literature, health care practice and international human rights standards
of recent years indicate, of course, parents must carry out their responsibilities
in a manner that respects the evolving capacities of their child as they approach
and reach adulthood. Parents and health and social care professionals have a
responsibility to act in the best interests of those under 18 and to care for them
in a manner that respects their dignity and wellbeing. Both parents and
healthcare practitioners have a responsibility to adjust the levels of direction and
support offered to a child, gradually enabling children to participate more in the
realisation of their rights.

12. The Commission is also conscious that the State is required by the
Constitution and under international human rights standards to ensure the
protection and welfare of the child in general. Under the Constitution, and under
specific legislation such as the Child Care Act 1991, carefully-judged
intervention to protect children may be required where a child’s parents have
failed in their duty to the child. The State, through the courts, has also been
required to intervene where children are in immediately life-threatening

See the examples given in paragraph 1.37, below.



situations. Under the Constitution, the courts have an inherent jurisdiction to act
to vindicate the rights of, and to protect, vulnerable persons. Prior to the coming
into force of the Constitution in 1937, this was referred to as the parens patriae
jurisdiction of the courts, which clearly indicated a paternalistic approach; but
under the Constitution, any such intervention would occur to vindicate and
protect the rights of children.'® Thus, the Commission notes that, in one form or
another, such necessary intervention remains a feature of the relevant law in
Ireland — and also in the law of other States discussed in this Report.

13. Mason & McCall Smith refer to the triangular relationship of medicine,
society and the law:

“The general rules of doctoring are being developed within a moral
framework which is constantly being restructured by contemporary
society while, at the same time, doctors frequently find themselves
operating in an atmosphere of legal uncertainty.”'®

14. The New South Wales Law Reform Commission also captured the
complexity of such questions:

“This is an area where there are no easy answers about who should
have a say and who should not... The law is a blunt instrument to
have to deal with these sorts of considerations, and the formulation of
an appropriate legislative framework to fall back on in these
situations is particularly challenging. Any attempt at devising such a
framework should acknowledge from the start the moral and
emotional dimensions of this area of law, and its controversial nature
which is susceptible to provoking at times, heated debate.”"’

15. Ideally, through informed discussion and participation by all those
involved — children, parents, guardians and health care professionals — practical

19 In North Western Health Board v HW and CW [2001] IESC 90, [2001] 3 IR 622
(discussed in paragraph 1.16, below), the Supreme Court reaffirmed that the pre-
constitutional parens patriae jurisdiction concerning children had, in effect, been
subsumed under the courts’ inherent jurisdiction under the Constitution to
vindicate and protect rights where necessary. In that case, the Supreme Court
declined to intervene to override the refusal of parents to give their consent to
allow doctors to carry out the “heel prick” PKU blood test on their baby boy,
because it was not clearly evident that the refusal threatened his life or immediate
health.

16 Mason & McCall Smith Law and Medical Ethics (2006) at 23.

New South Wales Law Reform Commission, Young People and Consent to
Health Care Report 119 (2008), at 31.



solutions and consensus can be reached that respect the rights and interests of
all parties. When this is not possible, however, it is important to have in place a
clear statutory framework that contains general principles. Nonetheless, given
the complexities of the issues raised, it would not be possible to draft legislation
that could provide definitive solutions to all the moral, ethical and public policy
guestions involved. For this reason, and reflecting the approach taken in most
other countries, the Commission has taken the view in this Report that, on a
number of specific matters, a statutory Code of Practice, based on the
principles in the draft Health (Children and Consent to Medical Treatment) Bill
attached to the Report, should provide detailed guidance as to how specific
scenarios would be worked out in practice.

16. The Commission now turns to provide a brief overview of the Report.
C Outline and Overview of this Report
17. In Chapter 1, the Commission discusses the general literature on child

and early adulthood development, which reflects the reality that individuals
mature in a gradual manner from infancy to adulthood and that this is also
affected by their particular environment. This literature has influenced the
development of the law concerning children and young adults, both nationally
and internationally, with the result that some laws refer to a specific age as the
basis for determining the legal competence or liability of a person under 18,
while others focus on the maturity of the person. These laws often include the
need to have regard to the continuing role of parents or guardians, and the
need to ensure that the welfare of children is a paramount factor. The
Commission then sets out the principles that flow from the literature, and from
the relevant constitutional and international human rights instruments in this
area. These principles (which require respect for the rights of children and of
their parents/guardians, having regard to the need to ensure that the best
interests of the child are a primary consideration) form the basis for the
Commission’s detailed analysis in this Report. The Commission then discusses
in Chapter 1 the broad scope of health care and medical treatment covered in
the Report, the voice of the child in the health care setting and the nature and
extent of confidentiality.

18. In Chapter 2, the Commission discusses the detailed aspects of
consent to, and refusal of, healthcare treatment by individuals under the age of
18, having regard to the general principles set out in Chapter 1. The
Commission discusses decision-making by young persons, that is, 16 and 17
year olds, and, separately, minors, that is, those under the age of 16. In Chapter
2, the Commission begins by discussing the current legal position in Ireland,
including the effect of section 23 of the Non-Fatal Offences Against the Person
Act 1997 which provides, in the context of criminal law, that consent to medical



treatment by a 16 and 17 year old has the same status as if he or she was an
18 year old. The Commission also discusses the position in Irish case law of
those under 16, which reflects the general literature as well as legal
developments in other countries concerning mature minors. The Commission
then discusses in detail statutory provisions and case law concerning health
care involving those under 18 in a number of countries, in particular, England
and Wales, Northern Ireland, Scotland, Canada, Australia and New Zealand.
The Commission concludes Chapter 2 by setting out its recommendations
concerning consent to and refusal of treatment for those under 18. The
Commission’s approach is that this should be as consistent as possible with the
proposed reform of the law on mental capacity for those over 18, and the
Commission therefore favours a functional test of capacity. The Commission
sets out its recommendations concerning 16 and 17 year olds, and then sets
out separately its recommendations for those under 16.

19. In Chapter 3, the Commission discusses issues of capacity and
healthcare decision-making involving children and young people who engage
with mental health services. The Commission notes that the general principles
and detailed recommendations set out in Chapters 1 and 2 also apply in the
context of mental health provision. In Chapter 3, the Commission’s discussion
does not deal with mental health law in general, but focuses primarily on the
admissions process under the Mental Health Act 2001. The Chapter contains a
brief overview of the extent of mental health issues involving children and young
people in Ireland and the appropriateness of available services. The
Commission then examines the rights of children and young people in the
context of mental health legislation and service provision, followed by a
discussion of the provisions of the Mental Health Act 2001 as they relate to
children and young people, including its shortcomings in this respect. The
Commission then sets out recommendations for reform of the Mental Health Act
2001 as it applies to children and young people, which includes recommending
the introduction of a new category of “intermediate” admission and treatment.

20. Chapter 4 is a summary of the Commission’s recommendations in
the Report.
21. Appendix A contains a draft Health (Children and Consent to Health

Care Treatment) Bill to implement the general recommendations for reform
made in the Report.

22. Appendix B contains an Outline Scheme of a Mental Health
(Amendment) Bill to implement the recommendations in Chapter 3 for reform of
the Mental Health Act 2001 as it applies to persons under 18.



CHAPTER 1 CHILD AND EARLY ADULTHOOD DEVELOPMENT
AND GENERAL LEGAL PRINCIPLES

A Introduction

1.01 In this Chapter, the Commission begins in Part B with a brief
discussion of the general literature on child and early adulthood development,
which reflects the reality that individuals mature in a gradual manner from
infancy to adulthood and that this is also affected by their particular
environment. This literature has influenced the development of the law
concerning children and young adults, both nationally and internationally, with
the result that some laws refer to a specific age as the basis for determining the
legal competence or liability of a person under 18, while others focus on the
maturity of the person. These laws often include the need to have regard to the
continuing role of parents or guardians, and the need to ensure that the welfare
of children is a primary consideration. In Part C, the Commission then sets out
the principles that flow from the literature, and from the relevant constitutional
and international human rights instruments in this area. These principles (which
require respect for the rights of children and of their parents/guardians, having
regard to the need to ensure that the best interests of the child are a primary
consideration) form the basis for the Commission’s detailed analysis in this
Report. In Part D, the Commission discusses the broad scope of medical
treatment covered in the Report. In Part E the Commission discusses the voice
of the child in the health care setting and in Part F the Commission discusses
the nature and extent of confidentiality.

B Gradual Maturing From Childhood to Adulthood and Influence
on the Law
1.02 In this Part, the Commission briefly surveys the general

international literature on childhood and early adulthood development,' which is

Much of the recent international literature is summarised in Lansdown, The
Evolving Capacities of the Child (UNICEF Innocenti Research Centre, 2005). See
also Fortin, Children's Rights and the Developing Law 3 ed (Cambridge
University Press, 2009).



also mirrored in comparable material in Ireland.? The literature emphasises that
there is no universal definition of childhood, and that the concept varies
according to the societal setting in which it is discussed. An accurate description
of the concept of “childhood” must, therefore, include not merely a biological
aspect but also a social element. Thus, the reality that individuals mature in a
gradual manner from infancy to adulthood must take account of the particular
society in which they grow up. The biological development of children to puberty
is, largely, dependent on the general standard of nutrition in a society. In
developed countries such as Ireland, children now reach puberty earlier by
comparison with previous Irish generations and also by comparison with
children in some contemporary developing countries. The general literature also
notes that some societies differentiate between the approach taken to male and
female children, but in Ireland (at least in recent decades) male and female
children are treated equally.

1.03 Conversely, while children in Ireland are developing biologically to
puberty at an earlier age, their exposure to some aspects of the adult world,
notably the paid work environment, has increasingly been postponed to a later
age. Developed countries and economies require a workforce that is highly
educated, communicative and independent, which means that more children
and young people will remain in education for extended periods. By contrast, in
developing countries many very young children continue to join the labour
market at an early age. For young people in developed countries such as
Ireland, postponing participation in the paid workforce may lead, at some levels
and relatively speaking, to reduced responsibility and a greater degree of
dependency (or even risk-taking, as in the case of “boy racers”), whereas their
contemporaries in developing countries, who are actively engaged in paid (and
domestic) work, may have taken on, again at certain levels, relatively high
levels of responsibility.

1.04 It is also important to note, of course, that exposure of very young
children to the labour market does not indicate that, in those countries, the child
was asked for their views and willingly participated after a mature, informed,

See Greene, “Children as Social Actors”, paper delivered at Irish Human Rights
Commission and Law Society of Ireland Conference on Achieving Rights-Based
Child Law (14 October 2006), available at www.ihrc.ie, and Shannon, Fourth
Report of the Special Rapporteur on Child Protection: A Report Submitted to the
Oireachtas (December 2010), available at www.dohc.ie. In the specific context of
this Report, see Logan, “The Rights of Children in Healthcare: the Views of the
Ombudsman for Children” (2008) 14, 2 MLJI 66 and McMahon et al, “The
Prescribing of Contraception and Emergency Contraception to Girls Aged Less
than 16 — What are the Views and Beliefs of GPs and of Parents?” (2010) 16, 2
MLJI 91.
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reflective analysis; still less that there was any informed assessment by their
parents or guardians that this was in their best interests. Equally, the earlier
onset of puberty in developed countries such as Ireland may lead to earlier
engagement with another aspect of the adult world, the development of
personal and intimate relationships — and related issues of sexualisation. As
with early participation in the labour market, the fact of earlier engagement in
personal and intimate relationships — and sexualisation — does not, as such,
indicate that the young people involved have willingly participated after a
mature, informed, reflective analysis, or that they have developed a level of
maturity that matches their activities.

1.05 The Commission also discusses in this Part how the literature on
childhood and early adulthood development has influenced the law in Ireland. In
this respect, the Commission notes that society (including the relevant legal
framework) has a responsibility to support children’s rights as they develop,
must involve them in decision-making and at the same time provide appropriate
protection bearing in mind their level of maturity (including immaturity).

(1) Stages of development from infancy to adulthood

1.06 The most significant international human rights instrument in this
area, the 1989 UN Convention on the Rights of the Child (UNCRC), defines a
child as a person under the age of 18. This reflects the position in Ireland,
where the view that adulthood begins generally at 18 is reflected in the
Constitution which sets the voting age at 18 (since 1972, when by referendum
the voting age was reduced from 21), in the Age of Majority Act 1985 which
specifies 18 as the age at which a person reaches adulthood for the purposes
of commercial contracts and others aspects of civil liability (again reducing it
from 21), and in the Family Law Act 1995 which provides that a person must be
18 to marry (in this instance, raising it from the previous age of 16). This also
reflects the general position in many developed countries where 18 is currently
marked as the boundary between childhood, or minority, and adulthood,
majority.

1.07 As to the development of those under 18, and bearing in mind the
difficulty in drawing clear lines in this area, the literature on childhood and early
adulthood development refers to various stages including infancy, early
childhood, puberty, adolescence and adulthood. Since individuals reach these
stages at different times, and since childhood is howadays accurately described
as involving not only a biological aspect but also a social aspect, the literature
also contains various “age bands” rather than specific ages which broadly
correspond to these stages of development. In general terms, therefore, these
can be described in this way:
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1.08

Infancy: this usually refers to the first year of a child’s life, though
sometimes it is also taken to include up to 3 years of age (“toddler”).’

Early childhood: generally refers to age 3 to 10 or 11, often coinciding in
developed countries with primary level schooling.

Pre-adolescence: approximately age 10 to 12.

Puberty: the age at which the human body becomes capable of
reproduction. For girls, this usually begins at about 10 or 11, while for
boys it begins at 12 or 13. Girls usually complete puberty by 15 to 17,
while boys do so at 16 to 18.

Adolescence: generally taken to coincide with the teenage years from
13 to 19. It also often coincided with puberty, but pre-adolescent
puberty is, in many countries, now more common because of improved
living conditions and better nutrition. “Early adolescence” is generally
taken to run from about 13 to 15. The end of adolescence, at 18 or 19,
marks the beginning of adulthood in biological terms.

Development of decision-making capacity from infancy to
adulthood

In parallel with the physical and reproductive development of

children and young persons, the literature also focuses on the development of
decision-making capacity of human beings through these ages. Again, in broad
terms, these can be described in this way:*

Infants to pre-adolescents: up to age 12. Children up to 3 years are not
able to understand the perspective of others, and lack any significant
decision-making capacity. From age 3 to 11, children are increasingly
able to recognise that people have different perspectives, and gradually
acquire the ability to see another’s point of view. By age 11, children
begin to be able to understand a third-person perspective and
appreciate that people may have mixed feelings about something.
Children up to about 12 are, broadly, focused on the immediate, and do

In law, the word “infant” has often meant a person up to 18 years of age, as was
the case in the Guardianship of Infants Act 1964 as originally enacted. Section 12
of the Children Act 1997 provides that any reference in the 1964 Act to “infant”
should be read as “child”. In its 2010 Report on Legal Aspects of Family
Relationships (LRC 101-2010), the Commission has recommended that the 1964
Act be replaced by a Child and Parental Responsibility Act, a draft Bill for which
was appended to the Report.

See the literature summarised in Lansdown, The Evolving Capacities of the Child
(UNICEF Innocenti Research Centre, 2005) at 23ff.

12



not have, in general terms, the ability to distinguish between the actual
and the possible. They do not, therefore, tend to be able to test
hypotheses and plan for the future or to be able to be introspective and
make judgements. The majority of those under 12 do not, therefore,
generally have the cognitive ability or judgement skills to make major
decisions that could affect their lives.

Pre-adolescents and early adolescents: age 12 to 15. In general, typical
12 and 13 year olds may believe that a problem has only one solution,
and that acts or solutions are either right or wrong. By 14 and 15, there
is a considerable growth in the ability to make critical and pragmatic
decisions and choices and the development of moral reasoning. Many
in this age group can, therefore, test hypotheses, plan for the future and
have the cognitive ability or judgement skills to make major decisions
that could affect their lives. Others may, however, find it difficult to
imagine risks and consequences of decisions and to recognise the
vested interests of others, and this may be associated with the loss of
brain tissue in those areas of the brain controlling impulses, risk-taking
and self-control. .

Adolescents: 16 and 17 year olds.” By this age, most adolescents are
capable of quite sophisticated decision-making. This does not mean
that their judgement is well-informed or mature, and risk-taking is still a
characteristic of decision-making at this age. This in turn may lead to
behaviour which is dangerous for the young person or society. Equally,
many 16 and 17 year olds make more mature decisions by comparison
with those over 18.

1.09 The Commission notes that the literature on childhood and early
adulthood development does not suggest that policy, or laws, concerning
children should be divided into these three broad age bands, in which children
under 12 are “presumed to lack capacity”, those between 12 and 15 “presumed
to have some capacity” and those aged 16 and 17 “presumed mostly to have
capacity.” The literature emphasises, indeed, that children, just like adults,
demonstrate differing levels of competence in different contexts. The
Commission now turns to a brief overview of this aspect of the literature.

While adolescence stretches past 17, the Commission is particularly concerned
with the capacity of 16 and 17 year olds because the age of majority in Ireland is
(since the enactment of the Age of Majority Act 1985) already 18, so that 18 and
19 year olds are already deemed legally competent for most important decisions,
including healthcare decisions.
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3) The influence of context in the development of decision-making
capacity in those under 18

1.10 Studies have indicated, for example, that a child’s place within a
family, such as whether they have older or younger siblings, is likely to impact
on capacity and levels of assumed responsibility. The level of support and
encouragement that a child is given also has a significant impact on
competence. Equally, the exposure of children to specific, and unusual,
situations can greatly influence their competence in decision-making.

1.11 In the specific context of this Report, an English 1993 study® on
children’s capacity to consent to surgery indicates that children as young as 8
years old who have experienced extensive levels of medical treatment can
acquire the ability not only to understand their condition and propose
treatments, but also to make wise decisions, often involving life or death
implications. Children’s levels of understanding were developed according to
their individual experience, coupled with the levels of expectation and support
available to them. Extremely young children who had experienced high levels of
medical intervention often had the capacity to make painful and difficult
decisions. It is clear, therefore, that a person under 18 with, for example, cystic
fibrosis is likely to have developed a greater level of maturity and decision-
making capacity in connection with their healthcare treatment than a similarly-
aged person who has not had a similar level of interaction with healthcare
professionals. This approach emphasises, therefore, the need to avoid an
exclusive focus on age.’

1.12 The literature also indicates that particular difficulties arise in the
context of adolescence, a period of significant life change, characterised by
rapid physical development, sexual maturation and growing social expectations.
While adolescents in developed countries are better-educated, better informed
and healthier than ever before, this has the disadvantage that in a rapidly-
changing and globalised world, they are exposed to many influences from the
adult world at a vulnerable time in their development. While society must ensure
a rights-based approach to children as they make decisions and develop
towards adulthood, it is also recognised that adolescents will need some level of
protection and help in personal decision-making, decisions that directly affect
children’s own lives but which they may lack the experience or knowledge to

Alderson, Children’s Consent to Surgery, (Open University Press, 1993), cited in
Lansdown, The Evolving Capacities of the Child (UNICEF Innocenti Research
Centre, 2005), at 25.

Greene, “Children as Social Actors”, paper delivered at Irish Human Rights
Commission and Law Society of Ireland Conference on Achieving Rights-Based
Child Law (14 October 2006), available at www.ihrc.ie.
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make in their own best interests.? Ultimately, the literature indicates that respect
for children’s evolving capacity to take responsibility for decision-making must
be balanced against their relative lack of experience, the risks encountered, and
the potential for exploitation and abuse.

(4) Influence on the law

1.13 This general overview of the literature on the stages of
development from infancy to early adulthood indicates that, at various points, in
particular through the teenage years, children and young people develop
increasingly sophisticated cognitive capacity and related decision-making
judgement. The Commission notes that, not surprisingly, this reality has had a
major influence on the development of the law in this area.

1.14 For the purposes of this Report, the two major issues are: firstly,
when does a “child” or “young person” become an “adult” and, second, to what
extent can a “child” or “young person” be deemed capable, or competent, to
make decisions either together with, or independently from, their parents or
guardians.

1.15 As to when a “child” or “young person” becomes an “adult,” there
has been general agreement that a defined age should mark that break. In
medieval times, when the ability to hold a sword was important that age was set
at 21, and for many “Western” countries such as Ireland this persisted as the
“age of majority” until well into the 20" Century. In the second half of the 20"
Century, most countries reviewed the age of majority downwards, largely
because people matured earlier due to improved living conditions and better
nutrition with the resulting consequence that there was more active participation
in society by 18 to 21 year olds. In the second half of the 20" Century, many
people between 18 and 20 were unable to obtain loans without a guarantee
from their parents or guardians, and so commercial organisations were among
those who argued for a reduction in the age of majority from 21 to 18.” As a
result, many states reduced the age of majority from 21 to 18, as happened in

In addition to this category of personal decision-making, three other categories
requiring a protective approach have been noted: protection from physical and
emotional harm, protection from harmful social or economic factors and protection
from exploitation and abuse: see Lansdown, The Evolving Capacities of the Child
(UNICEF Innocenti Research Centre, 2005), at 33.

See, for example, the discussion in the Commission’s Report on the Age of
Majority, the Age for Marriage and Some Connected Subjects (LRC 5-1983).
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Ireland under the Age of Majority Act 1985."% As already mentioned, this also
reflects the recognition at international level, in the 1989 UN Convention on the
Rights of the Child (UNCRC), that adulthood begins at 18 and that childhood
runs to 18.

1.16 As to whether a “child” or “young person” can be regarded as
competent to make decisions either together with, or independently from, their
parents or guardians, the law could, broadly, be described as mirroring the
general literature and the understanding of how individuals mature over time.
Thus, in respect of very young children, the law has long held the general view
that parents and guardians must always be primarily accountable and
responsible for their safety and welfare. Consequently, parents and guardians
take the major decisions on behalf of their very young children, and this remains
a key aspect of the law in this area in most countries, including Ireland. This
means that, in general, a decision by parents or guardians concerning their very
young children will be upheld even if this is in conflict with the views of
professional persons. For example, in North Western Health Board v HW and
CW'' the Supreme Court upheld the refusal of parents to allow doctors to carry
out the “heel prick” PKU blood test on their baby son, even though the Court
acknowledged that most parents are happy to consent to this test. In
accordance with Articles 41 and 42 of the Constitution (which as discussed
below reflect international human rights instruments on the primacy of parental
decision-making in this context), their decision as parents would only be
overturned if the decision would threaten the life or urgent health needs of the
very young child.

1.17 As a child matures through pre-adolescence and adolescence, the
role of the parent and guardian might lessen to one degree or another, so that
the child’'s decision-making should be given some degree of recognition.
Reflecting the general literature that different children mature differently, there
has also been a general reluctance to specify a definite age under the age of
adulthood (whether this has been set at 18 or 16) at which a child should be
regarded as being competent or accountable for their decision-making. Instead,
in some instances some quite young ages have been specified as thresholds
for specific purposes, whereas a more general “maturity” or “understanding”
test, without reference to a specific age, has been used for other purposes.

The 1985 Act implemented the main recommendations in the Commission’s 1983
Report on the Age of Majority, the Age for Marriage and Some Connected
Subjects (LRC 5-1983).

" [2001] IESC 90, [2001] 3 IR 622.
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1.18 Thus, the age of criminal responsibility in Ireland is based on a
generally applicable age threshold of 12,'> which broadly corresponds with the
beginning of adolescence and the type of understanding and insight that goes
with that, as discussed above. Setting a specific age of responsibility, rather
than legislating for a general “maturity” test, reflects the perceived importance of
certainty in the context of the application of the criminal law. Equally, and
reflecting the specific needs of those aged 12 to 17, the Irish criminal process
also provides for different arrangements for dealing with breaches of the
criminal law, including more concerted efforts to avoid the full rigours of the
criminal process.'

1.19 By contrast with this age-specific limit of 12 years, section 24(b) of
the Child Care Act 1991 provides that, in child care proceedings, a court must
“in so far as is practicable, give due consideration, having regard to his age and
understanding, to the wishes of the child.” Similarly, section 24(2) of the
Adoption Act 2010 provides that, where a child over 7 years of age is
considered for adoption, the Adoption Authority must give due consideration to
the wishes of the child “having regard to his or her age and understanding.”
Authoritative case law in Ireland has taken the same approach. In McK v
Information Commissioner,' the Supreme Court recognised, in the context of a
health care setting, that the views of a 17 year old young person “are very
relevant”’® and may also override the general presumed entitlement of a parent
to health information about their children.

1.20 The approach taken in the Child Care Act 1991 and the Adoption
Act 2010, and by the Supreme Court in McK v Information Commissioner,
reflects the literature discussed above, as well as relevant international legal
standards concerning children, notably set out in the 1989 UN Convention on
the Rights of the Child (UNCRC). Article 5 of the UNCRC provides that the

12 See section 52 of the Children Act 2001, as amended by section 129 of the
Criminal Justice Act 2006. The general age of criminal responsibility is set at 12,
though it is 10 for murder, rape and aggravated sexual assault. This lower age,
which attracted criticism during the Oireachtas debate on the 2006 Act, appears
to have been influenced by the highly-publicised murder in 1993 of a 2-year-old
English boy Jamie Bulger by two children, Robert Thompson and Jon Venables,
who were both 10 at the time.

Thus, the Children Act 2001, as amended, provides for various interventions to
divert young offenders from the usual court-based consequences of breaches of
the criminal code.

4 [2004] IEHC 4, [2004] 1 IR 12; [2006] IESC 2, [2006] 1 IR 260.

15 [2006] 1 IR 260, at 268. The case is discussed at paragraph 1.65, below.
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State must respect the rights and responsibilities of parents, or other caregivers,
to provide “appropriate direction and guidance in the exercise by the child of
their rights in a manner consistent with the evolving capacities of the child.”
Article 5 thus reflects the view that parental rights and responsibilities must also
take account of the “evol