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LAW REFORM COMMISSION

THE LAW REFORM COMMISSION’S ROLE

The Law Reform Commission is an independent statutory body established
by the Law Reform Commission Act 1975. The Commission’s principal role is
to keep the law under review and to make proposals for reform, in particular
by recommending the enactment of legislation to clarify and modernise
the law. Since it was established, the Commission has published over 130
documents containing proposals for law reform and these are all available
at www.lawreform.ie. Most of these proposals have led to reforming
legislation.

The Commission’s role is carried out primarily under a Programme of Law
Reform. Its Third Programme of Law Reform 2008-2014 was prepared by the
Commission following broad consultation and discussion. In accordance
with the 1975 Act, it was approved by the Government in December 2007 and
placed before both Houses of the Oireachtas. The Commission also works
on specific matters referred to it by the Attorney General under the 1975
Act. Since 2006, the Commission’s role includes two other areas of activity,
Statute Law Restatement and the Legislation Directory.

Statute Law Restatement involves the administrative consolidation of
all amendments to an Act into a single text, making legislation more
accessible. Under the Statute Law [Restatement] Act 2002, where this text is
certified by the Attorney General it can be relied on as evidence of the law
in question. The Legislation Directory - previously called the Chronological
Tables of the Statutes - is a searchable annotated guide to all legislative
changes. After the Commission took over responsibility for this important
resource, it decided to change the name to Legislation Directory to indicate
its function more clearly.
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INTRODUCTION

1. This Report forms part of the Commission’s Third Programme of
Law Reform 2008-2014' and brings together the material from two
Consultation Papers. The Report will complement the Commission’s related
work on defences in the criminal law.

2. In March 2001, the Commission published its Consultation Paper
on Homicide: The Mental Element in Murder.” The Commission received
numerous submissions on the Consultation Paper and held a Seminar on
Murder at the Department of the Taoiseach on 11 July 2001.

3. In March 2007, the Commission published its Consultation Paper
on Involuntary Manslaughter. The Commission received many
submissions on this Consultation Paper and held a Seminar on Involuntary
Manslaughter at the Commission’s offices on 6 November 2007.

4, The Consultation Paper on Homicide: The Mental Element in
Murder examined the current law of murder in Ireland. It also set out the legal
position on the mental element in murder in England, Canada, Australia, India
and Scotland. It questioned whether there are morally culpable killings
currently outside the definition of murder which ought to be punished as
murder and whether an intention to cause serious injury should continue to
form the mens rea for murder. The Commission stated that the label of murder
should cover the most heinous killings and provisionally recommended that the
current definition of murder should be expanded to include the Model Penal

! See Law Reform Commission Third Programme of Law Reform 2008-2014 (LRC 86-
2007). Item 17 of the Third Programme commits the Commission to examine the law
of homicide. This item involves the completion of work on this area which the
Commission began under its Second Programme of Law Reform 2000-2007.

Item 18 of the Third Programme commits the Commission to examine the defences of
provocation, duress and necessity and legitimate defence. The Commission has
published Consultation Papers on each of these areas: Consultation Paper on
Homicide: The Plea of Provocation (LRC CP 27-2003), Consultation Paper on
Duress and Necessity (LRC CP 39-2006) and Consultation Paper on Legitimate
Defence (LRC CP 41-2006). The Commission is currently preparing a Report on
these defences.

3 (LRC CP 17-2001).
4 (LRC CP 44-4007).



Code’ formulation of extreme indifference to the value of human life. The
Commission accepted that the “serious injury” head of murder was deeply
entrenched in the criminal law and therefore provisionally recommended that
an intention to cause serious injury should remain part of the mental element
for murder. The Commission still holds these views and so this Report
follows on from and develops those provisional recommendations.

5. The Consultation Paper on Involuntary Manslaughter® set out the
law governing involuntary manslaughter in Ireland. It also reviewed the law
in a number of other jurisdictions, most notably England and Wales,
Australia and Germany and analysed the homicide provisions of the Indian
Penal Code’ and the Model Penal Code.® Tt questioned whether low levels of
violence which unforeseeably result in death should be treated as unlawful and
dangerous act manslaughter rather than assault. The Commission provisionally
recommended excluding (a) low levels of violence which unforeseeably cause
death and (b) fatalities due to drug injections from the scope of unlawful and
dangerous act manslaughter.

6. A number of issues regarding gross negligence manslaughter were
raised, such as whether the capacity of the accused to advert to the risk or
meet the expected standard should be a relevant consideration in gross
negligence manslaughter cases. The Commission also discussed whether the
risk posed by the accused’s negligent act or omission should be raised to one
of “death” or “death or serious injury” in the gross negligence manslaughter
test. Consideration was also given to the abolition of this form of
manslaughter and to its replacement with a lesser homicide category such as
negligent homicide. The Commission provisionally recommended that the
capacity of the accused to advert to the risk or to attain the expected standard
should be relevant to liability for gross negligence manslaughter.

7. In its Consultation Paper on Involuntary Manslaughter, the
Commission also looked at the current law governing motor manslaughter
and the related driving offences. The Commission provisionally opted to
maintain the legal status quo whereby the statutory road traffic offences
would continue to operate alongside manslaughter and also recommended
that judges be permitted to take the occurrence of death into account in
careless driving cases.

See American Law Institute Model Penal Code and Commentaries (2" ed American
Law Institute 1980) Part I § 210.2(b).

6 (LRC CP 44-2007).
7 See Indian Penal Code 1860.

See American Law Institute Model Penal Code and Commentaries (2" ed American
Law Institute 1980) Part IT § 210.0-210.6.



8. The Commission still holds most of the views articulated in the
Consultation Paper on Involuntary Manslaughter and therefore this Report
builds on the provisional recommendations relating to unlawful and
dangerous act manslaughter, gross negligence manslaughter and the
treatment of road-deaths. The Report is divided into six chapters.

9. Chapter 1 considers the descriptive labels of murder and
manslaughter and explores arguments for and against maintaining the
murder/manslaughter distinction as well as the difficulties associated with
the mandatory life sentence.

10. Chapter 2 deals with the current law of murder in Ireland and
England and revisits various issues raised in the 2001 Consultation Paper,
such as:

e  whether there are morally culpable killings currently outside the
definition of murder, which ought to be punished as murder;

e whether intention to cause serious injury should continue to form
the mens rea for murder, and, if so;

e whether “serious injury” should be defined.

11. Chapter 3 deals with the Commission’s provisional
recommendations for murder, as well as other reform options identified in
the Consultation Paper. The Commission discusses the desirability of
incorporating recklessness into the mental element of murder, sets outs
submissions received on “extreme indifference murder” and responds to
such submissions before setting out the Commission’s final recommendation
at paragraph 3.40. The retention of implied malice murder is also explored
and the Commission sets out its final recommendation on this matter at
paragraph 3.45. The possibility of including recklessness as to serious injury
is also addressed and the Commission sets out its final recommendation at
paragraph 3.49. The Commission raises issues relating to the definition of
“serious injury” and discusses submissions received on this point before
stating its final recommendation at paragraph 3.61. The Commission’s
recommended definition of murder, as contained in the Consultation Paper
on Homicide: The Mental Element in Murder is addressed and submissions
on the wording of the proposed definition are analysed. The Commission’s
draft definition on murder is located at paragraph 3.78 of the Report.

12. Chapter 4 outlines the law of manslaughter in Ireland and
discusses the impact which expansion of the mental element of murder
would have on the current scope of involuntary manslaughter. The present
law of unlawful and dangerous act manslaughter is set out and issues
pertaining to the existing configuration are raised, eg whether low levels of
violence, which unforeseeably result in death should be treated as unlawful
and dangerous act manslaughter or as assault.



13. The Commission also examines the present law of gross
negligence manslaughter in Chapter 4 and explores issues such as:

e whether the capacity of the accused to advert to the risk or to meet
the expected standard should be a relevant consideration in gross
negligence manslaughter cases;

e  whether the Dunleavy test should be amended so that the risk relate
to “death” or “death or serious injury”;

e whether gross negligence manslaughter should be abolished and
replaced by a lesser homicide category such as negligent homicide.

14. Finally, the Commission discusses the current law of motor
manslaughter and the related driving offences.

15. In Chapter 5 the Commission returns to its provisional
recommendations for involuntary manslaughter, as well as other reform
options identified in the Consultation Paper on Involuntary Manslaughter.
The Commission discusses the possibility of excluding low levels of
deliberate violence which unforeseeably result in death from the scope of
unlawful and dangerous act manslaughter, addresses submissions received
on this issue and responds to such submissions. The Commission states its
final recommendation on unlawful and dangerous act at paragraph 5.38 and
on low levels of violence which unforeseeably result in death at paragraph
5.46. The Commission considers manslaughter by drug injection and sets
out its final recommendation at paragraph 5.52.

16. Regarding reform of gross negligence manslaughter the
Commission discusses the proposal of amending the Dunleavy test to make
the capacity of the accused to advert to risk or to attain the expected standard
relevant to liability. The Commission analyses submissions received on the
issue of capacity and responds to such submissions before stating its final
recommendation on this point at paragraphs 5.68-5.69. The Commission
considers whether the statutory offences of dangerous driving causing death
and careless driving should continue to exist alongside the more serious
offence of manslaughter and states its final recommendation at paragraph
5.80. Finally, the Commission discusses the relevance of death in careless
driving cases and puts forward its final recommendation at paragraphs 5.87-
5.88.

17. Chapter 6 provides a summary of the recommendations contained
in the Report. The Appendix to this Report contains a draft Homicide Bill to
give effect to the Commission’s recommendations on murder, involuntary
manslaughter and related matters.



CHAPTER 1 THE MURDER/MANSLAUGHTER
DISTINCTION AND THE LABELLING OF

CRIMINAL OFFENCES
A Labelling and moral culpability
1.01 Homicides are committed in a wide range of circumstances.

Morally, and as a matter of proper labelling, the category of murder should
be reserved for the most heinous or culpable killings. In its Consultation
Paper on Homicide: The Mental Element in Murder,' the Commission
recommended that murder should encapsulate both the intention to kill or
cause serious injury and the American Model Penal Code 1985 definition of
recklessness which amounts to extreme indifference to human life.
Expanding the mental element of murder to cover the Model Penal Code
(MPC) formulation of recklessness would capture an accused who fired a
gun at a moving vehicle but claims that he neither intended to kill or cause
serious injury to anyone, nor foresaw death as a probable consequence of his
actions. The Commission takes the view that a person who is as bad as an
intentional killer should be treated as such.

1.02 Murder and manslaughter are related, but morally distinct,
categories of killing and this difference should continue to be recognised.”
The Commission strongly believes that the legal distinction between murder
and manslaughter is of great importance in relation to the “appropriate
labelling” of criminal offences. Those who advocate abolition of the
murder/manslaughter distinction neglect the labelling aspect of homicide law
reform. The Commission also notes that murder is generally understood as
being a more serious offence than manslaughter. People who are convicted
of manslaughter are considered by members of society to be less culpable
and therefore less blameworthy than those convicted of murder.’

! (LRC CP 17-2001).

See Law Reform Commission Consultation Paper on Homicide: The Mental Element
in Murder (LRC CP 17-2001), Chapter 1 and Law Reform Commission Consultation
Paper on Involuntary Manslaughter (LRC CP 44-2007), Chapter 1 for a discussion of
malice aforethought and the historical distinction between murder and manslaughter.

See Mitchell “Public Perceptions of Homicide and Criminal Justice” [1998] 38 Brit J
Criminol 453 and Mitchell “Further Evidence of the Relationship Between Legal and

5



B Maintaining the murder/manslaughter distinction
(a) Arguments favouring retention of the distinction

1.03 The Commission is completely opposed to the idea of abolishing
the distinction between murder and manslaughter. There is a moral principle
at stake. Most intentional killings are in a class of their own and are more
heinous than unintentional killings.

1.04 First, the murder/manslaughter distinction is rooted in the historic
principle that criminal liability presupposes an intention to commit the
relevant actus reus. Since Coke’s time this principle has been regarded as
central to criminal liability so that offences which do not conform with it are
regarded as deviations from the normal pattern of liability.*

1.05 Second, the law should differentiate between particularly heinous
killings and those which are less serious, such as those caused during the
commission of lawful acts due to gross negligence. Even within involuntary
manslaughter where the accused unintentionally kills the deceased, there are
great divergences in culpability. Arguably, it is inappropriate to label an
accused who was “unlucky” - in the sense that a single punch led to the
death of a man - with the same crime as someone who repeatedly kicked his
victim in the head or stabbed him in the chest.

1.06 Third, a murder conviction carries a unique stigma which
highlights the gravity of the offence and arguably acts as a deterrent. In its
2001 Consultation Paper the Commission observed that the word murder
“has a very important symbolic and declaratory effect, and serves to convey
the seriousness of the particular killing and to indicate to society the nature
and quality of the offender’s crime.” The Commission believes that
differentiating between homicide offences - ie between murder and
manslaughter - underlines the differing stigma attaching to each category of
killing. If murder ceased to be a distinct offence, the criminal law would fail
to convey the degree of stigma and revulsion society attaches to the most
heinous killings.

Public Opinion on the Law of Homicide” [2000] Crim LR 814. These surveys were,
however, conducted in England.

See Law Reform Commission Consultation Paper on Homicide: The Mental Element
in Murder (LRC CP 17-2001) at paragraph 9.

Ibid at paragraph 11. In its Report on Offences Against the Person (Cmnd 7844 14"
Report 1980) at paragraph 15, the Criminal Law Revision Committee recognised this
point and recommended that the distinction between murder and other unlawful
killings be retained.



1.07 Fourth, if there were a single offence of unlawful homicide the
focus of homicide trials would shift to the sentencing stage.” This would
marginalise the role of the jury in the criminal process. The right to trial by
jury is one of the most important rights of the defendant. Under the current
law, significant questions of fact - such as whether the defendant was
provoked or acted in self-defence - are decided by the jury prior to verdict,
based on all the available evidence. If the murder/manslaughter distinction
were abolished and replaced by a single offence of unlawful homicide, the
judge would decide the impact of provocation or self-defence on the
defendant’s culpability at the sentencing stage. Shifting important questions
of fact to the judge alone would effectively nullify the role of the jury in
homicide cases.

1.08 Abolition of the murder/manslaughter distinction would mean an
end to a legal distinction which has existed for hundreds of years, and which
is “deeply imbedded in our social and legal culture.”” It is likely that the
public would be hostile to any move to abolish the distinction. In 1980 the
Criminal Law Revision Committee stated:

“As far as we have been able to judge from the memoranda
submitted to us the public generally wants murder to be retained
as a separate offence. If we were to propose the abolition of the
separate crime of murder and its incorporation into a wider
offence of unlawful homicide, many people would certainly find it
hard to appreciate that the proposal was not meant to weaken the
law and would be likely to think that the law no longer regarded
the intentional taking of another’s life as being especially grave.
We recgomrnend that murder should continue to be a separate
crime.”

1.09 There is evidence from other jurisdictions where homicide reform
has been considered that there is considerable public support for the
murder/manslaughter distinction. The Victorian Law Reform Commission
did not receive any submission on its homicide report favouring the unlawful
homicide approach.” The suggestion of the New Zealand Criminal Law
Reform Committee to replace the term “murder” with that of ‘“culpable

See Law Reform Commission Consultation Paper on Homicide: The Mental Element
in Murder (LRC CP 17-2001) at paragraph 12.

Law Reform Commission of Victoria Homicide (Discussion Paper No 13 March
1988) at paragraph 108.

Criminal Law Revision Committee of England and Wales Offences against the
Person (Cmnd 7844 14" Report 1980) at paragraph 15.

See Law Reform Commission of Victoria Homicide (Report No 40 1990-1991) at
paragraph 119.



homicide” was met with scathing criticism'® so much so that some years
later the New Zealand Crimes Consultative Committee accepted that there

was widespread support for continued legal use of the word “murder”.""

1.10 In its Consultation Paper on Homicide: The Mental Element in
Murder' the Commission noted that public support for the
murder/manslaughter distinction might be a factor to be taken into account
so as to preserve public confidence in the criminal justice system. The
Commission also noted the fact that most common law jurisdictions have
retained the distinction.

1.11 In its Seminar Paper on Homicide: The Mental Element in
Murder” the Commission addressed various arguments in favour of
abolishing the murder/manslaughter distinction. While the Commission
recognised the phenomenon of over-inclusiveness, it was firmly of the
opinion that the abolition of the murder/manslaughter distinction would
“entail unnecessary violence to the essential architecture of the criminal
law”'* and undermine the principle that criminal liability will only attach
where the relevant mens rea is proven. The Commission is still of the view
that abolition of the murder/manslaughter distinction would damage the
architecture of the criminal law.

1.12 In response to the moral diversity argument, the Commission
observed at the Seminar on Homicide: The Mental Element in Murder, that
within the categories of rape, arson and theft there is considerable variation
in the gravity of offending behaviour and that this is taken into account by
the courts at the sentencing stage. The Commission does, however,
acknowledge that the abolitionist argument has gained favour within the
legal profession because moral variability cannot be taken into account when
sentencing the person convicted of murder due to the mandatory life
sentence. In the Commission’s view most of the difficulties associated with
the murder/manslaughter distinction can be met by abolishing the mandatory
life sentence and carefully expanding the existing grounds of exculpation."
The mandatory life sentence will be discussed in part C below.

Criminal Law Reform Committee New Zealand Report on Culpable Homicide (July
1976).

The New Zealand Crimes Consultative Committee Crimes Bill, 1989: Report of the
Crimes Consultative Committee (April 1991) at 43-45.

12 (LRC CP 17-2001). See paragraph 14.
B (LRC SP 1-2001).

Law Reform Commission Seminar Paper on Homicide: The Mental Element in Murder
(LRC SP 1-2001) at 4.

See Law Reform Commission Consultation Paper on Homicide: The Mental Element
in Murder (LRC CP 17-2001) at paragraph 15.



(b) Arguments favouring abolition of the distinction

1.13 In Hyam v DPP'® Lord Kilbrandon argued that the there was no
reason for maintaining the murder/manslaughter distinction following the
English parliament’s abolition of the death penalty for murder in 1965. He
stated:

“There does not appear to be any good reason why the crimes of
murder and manslaughter should not both be abolished, and the
single crime of unlawful homicide substituted; one case will differ
from another in gravity, and that can be taken care of by variation
of sentences downward from life imprisonment. It is no longer
true, if it ever was true, to say that murder, as we now define it, is
necessarily the most heinous example of unlawful homicide.”"’

1.14 Lord Kilbrandon’s call for an end to the murder/manslaughter
distinction has found favour in many lofty quarters. Those who argue that
the labelling of a particular crime is a mechanistic device for slotting a
criminal event into the criminal calendar believe that the focus should be on
the event itself. In homicide cases, the event is the unlawful causing of
death.

1.15 Arguably, the murder/manslaughter distinction might in some
situations appear arbitrary from a moral viewpoint. In People v Conroy (No
2)"® Finlay J stated that regarding the many, varied factors which must be
considered when sentencing a particular accused for homicide, there are no
grounds for a general presumption that the crime of manslaughter may not,
depending on its individual facts, be in many cases as serious as, or more
serious than, the crime of murder, from a sentencing Viewpoint.19

1.16 There is a body of opinion which contends that mens rea should
not be relevant to criminal responsibility, but should only have an impact on
punishment. Abolitionists maintain that creating a single unlawful homicide
category would eliminate the prominence of fault in determining guilt under
the current system. It would not be necessary to prove a “guilty mind” in
order to prove that a murder had been committed. It has also been suggested
that abolition would be a means of overcoming the reluctance of juries to
convict for murder in the face of the mandatory life sentence and the
difficulty of proving an intention to kill in certain circumstances.”

16 [1974] 2 All ER 41.

17 Hyam v DPP [1974] 2 Al ER 41, 72-73.
18 [1989] IR 160.

19 Ibid at 163.

See Coulter “Divided opinion on manslaughter or murder in mind” The Irish Times,
12 July 2001.



1.17 Instead of charging a person with murder or manslaughter, he/she
would simply be charged with unlawful homicide which would cover the
whole gamut of killings, including domestic killings, mercy Kkillings,
bombings and fatal arson attacks.

1.18 Mr Justice Paul Carney, a judge of the Central Criminal Court, is
one of the leading Irish proponents of merging murder and manslaughter into
the single crime of unlawful homicide. Carney J maintains that in almost
every murder case coming before the Central Criminal Court it is accepted
that the accused unlawfully killed the deceased.”’ The sole area of
contention is whether the accused is guilty of murder or manslaughter.
Carney J states that merging the two homicide categories would mean that
the contested murder trial would become a thing of the past. There would be
no reason why there should not be a guilty verdict in nearly every case.”
Having a single category of unlawful homicide would be advantageous,
Carney J claims, because it would significantly reduce the backlog of
cases,” cut down on legal and other administrative costs®* and reduce the
suffering for victims’ families. Carney J states that relatives of victims often
feel that the case has been lost if a verdict of manslaughter rather than
murder is returned and that justice has not been done.”

1.19 Carney J claims that retentionists place the murder/manslaughter
distinction on a pedestal because they believe that the word “murder” has
become synonymous with the word “heinous” in our language and culture
and also because they want the mandatory life sentence attaching to murder
to remain intact. Carney J argues that this is a diplomatic way of saying that
judges cannot be trusted.*

2 See Buckley “Judge proposes merger of murder and manslaughter into one crime”

Irish Examiner 30 October 2003. In 2002 there was no outright acquittal for murder.

z See Donaghy and Walsh “Top judge calls for rethink on use of murder charges at

trial” Irish Independent 30 October 2003.

» See Coulter “Judge calls for single charge of unlawful killing” The Irish Times 30

October 2003. When Carney J proposed the abolition of the murder/manslaughter
distinction in a talk to the Law Society in NUI Galway in 2003, he stated that the
average length of a contested murder trial in 2002 was 11 days. In his view the
backlog in the Central Criminal Court would be reduced if homicide cases could be
shortened to one day or half-day pleas.

2 Contested murder trials involve on average 100 witnesses.

% See Coulter “Judge calls for single charge of unlawful killing” The Irish Times 30

October 2003 and Buckley “Judge proposes merger of murder and manslaughter into
one crime” Irish Examiner 30 October 2003. See also “Either way it is murder most

foul” Irish Examiner 30 October 2003.
2 See Donaghy and Walsh “Top judge calls for rethink on use of murder charges at

trial” Irish Independent 30 October 2003.
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1.20 Professor Ivana Bacik also supports merging manslaughter and
murder into the single crime of unlawful homicide. Bacik questions whether
having a separate offence of murder is a true reflection of reality, or is
instead about social stigma.”’ Bacik subscribes to the abolitionist view that a
“baseline” offence of homicide would be preferable due to over-
inclusiveness and the moral diversity of killings designated as murder on the
basis that the spectrum of intentional killing (which includes contract
killings, mercy Kkillings, revenge killings, child killings and domestic
killings) is too wide and that certain intentional killings eg mercy killings
ought not to be branded as murder.

(c) Submissions received on the murder/manslaughter distinction

1.21 While the Commission received a few submissions in favour of
abolishing the murder/manslaughter distinction based largely on moral
diversity, cost-cutting, and administrative efficiency arguments, the majority
of submissions were broadly supportive of retention because the labelling of
offences is important and labelling is the basis of the distinction between
murder and manslaughter. Most consultees believed that the creation of a
composite crime would seriously devalue the gravity of murder in the
criminal law calendar. Though the reverse could in rare circumstances be
the case, the great majority of murders are on their facts substantially more
grievous in nature than those relating to most manslaughters and many have
a profoundly greater element of blameworthiness.

1.22 Several submissions were also received expressing unease that the
creation of a single crime of unlawful homicide would mean that the degree
of culpability would henceforth be determined by the sentencing judge
instead of by the jury as finders of fact. The result would be an emasculation
of the defendant’s right to a trial by jury. The Commission also received
submissions which questioned whether having a single crime of homicide
would in fact lead to shorter trials given that the evidential hearing may
simply give way to a lengthy and complex sentencing stage.

1.23 The Commission is of the view that the murder/manslaughter
distinction should be retained.

(d) Report Recommendation

1.24 The Commission recommends that the murder/manslaughter

distinction should be retained.

2 See Breen “Issue is for politicians not judges, says reform commission” The Irish

Times 30 October 2003.
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C The mandatory life sentence for murder

1.25 This Report deals with fault in relation to murder and involuntary
manslaughter and as such the mandatory life sentence for murder is a
separate issue. Nonetheless, the Commission believes that it is necessary to
give the matter some consideration, since any proposal to expand the
definition of murder will necessarily have implications for the mandatory
penalty. Any recommendations made by the Commission as regards
expanding the mental element of murder in order to capture the most heinous
killings are not, however, dependent on the abolition of the mandatory life
sentence for murder.

1.26 The issue of the mandatory life sentence cropped up repeatedly
during the Seminar on Murder and the Commission briefly mentioned it in
both the Consultation Paper on Homicide: The Mental Element in Murder™
and the Seminar Paper.”” The removal of the mandatory life sentence and its
replacement with a discretionary life sentence was raised in the context of
providing an answer — other than abolition of the distinction between murder
and manslaughter — to the problem of heterogeneity in the crime of murder,
so that account could be taken of moral variability at the sentencing stage.

1.27 In its 1996 Report on Sentencing™ the Commission recommended
that the mandatory life sentence for murder be abolished. The Commission
still subscribes to this view. Opinion on this issue was divided at the
Seminar on Sentencing.”’ Some contributors thought that since murder was
usually considered to be the most serious crime it was accordingly
appropriate to mark the seriousness of the offence by imposing the
mandatory sentence. To remove the mandatory aspect of the penalty would
reduce respect for the law. Other contributors believed that the mandatory
sentence was “an inflexible, blunt instrument not worthy of respect.”*

1.28 Custodial sentences, should as a matter of justice and morality, be
for such a term as the sentencing judge believes is commensurate with the
seriousness of the offence, save in special circumstances. The penalty
should be fashioned to meet the needs of the individual case. Yet, as Lord

28 (LRC CP 17-2001). See paragraph 6 and paragraph 15.

» See Law Reform Commission Seminar Paper on Homicide: The Mental Element in

Murder (LRC SP 1-2001) at 5.

30 (LRC 53-1996). See Recommendation 12 where the Commission recommended that

mandatory and minimum sentences of imprisonment for indictable offences be
abolished.

3 See Law Reform Commission’s Report on Sentencing (LRC 53-1996) at paragraph

5.11.
32 Ibid.
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Bingham of Cornhill observed in a lecture in 1998, “the penalty, far from
being individualised, is generalised to the ultimate degree.”*

(a) Arguments for maintaining the mandatory life sentence

1.29 First, because murder is the most heinous crime in the criminal
calendar, it is perhaps appropriate that the punishment is life imprisonment
in every case. The Criminal Justice Act 1990 abolished the death penalty for
murder but provided instead for the imposition of a mandatory life
sentence.”” In 2001 the Constitution was amended at Article 15.5.2 to
impose a constitutional ban on the death penalty.”® Since the abolition of the
death penalty in Ireland, life imprisonment is the most severe penalty
permissible. Arguably, no other penalty would mark the revulsion with
which society views the crime of murder.”’” From a retributive viewpoint, a
mandatory life sentence for murder is the only appropriate punishment.
Society cannot tolerate the intentional taking of life and therefore demands
that the wrongdoer forfeit his or her liberty to the State for the duration of
his/her life (at least in theory).

1.30 In October 2007 two convicted murderers lost their High Court
challenge to the constitutionality of the mandatory life sentence for murder.”
The men claimed that the mandatory penalty in section 2 of the Criminal

33 This lecture took place prior to the successful challenge by convicted murderer,

Anthony Anderson, to the Home Secretary’s powers to set minimum terms for life
sentence prisoners. See R v Secretary of State for the Home Department [2002]
UKHL 46. On 25 November 2002, the House of Lords (including Lord Bingham)
ruled that it was incompatible with Article 6(1) of the European Convention of
Human Rights for politicians to set minimum terms for life sentence prisoners.

34 See Lord Bingham of Cornhill’s Newsam Memorial Lecture on “The Mandatory Life

Sentence for Murder” 13 March 1998 at
http://www judiciary.gov.uk/publications_media/speeches/pre_2004/mansent_130398
.htm. Lord Bingham’s speech is very helpful in setting out various arguments for and
against the mandatory life sentence and these arguments form much of the basis of the
Commission’s discussion of the issues here.

33 The death penalty was imposed by section 1 of the Offences Against the Person Act

1861 which provided: “Whosoever shall be convicted of murder shall suffer death as a
felon.” Section 2 of the 1861 Act required the trial judge to pronounce a death
sentence on the convicted murderer and section 5 provided than an individual
convicted of manslaughter would be liable, at the discretion of the court, to
imprisonment for life.

36 Article 15.5.2 of the Constitution provides: “The Oireachtas shall not enact any law

providing for the imposition of the death penalty.”

37 See Report of the House of Lords Select Committee on Murder and Life

Imprisonment, HL Paper 78-1, 1989 at paragraph 108A.

38 Whelan v MJELR [2007] IEHC 374. See “Challenge to life term for murder denied”
The Irish Times 6 October 2007.

13



Justice Act 1990 violated the separation of powers by infringing upon
judicial independence as enshrined in the Constitution and also breached the
constitutional doctrine of proportionality by requiring the same punishment
in every case regardless of the individual circumstances or the gravity of the
killing. They also claimed that their rights under the European Convention
of Human Rights (ECHR) were breached because they had no way of
knowing how or when they might be released.

1.31 According to the plaintiffs, decisions made by the Minister for
Justice to commute or remit punishment, following a report of the Parole
Board, amount to a sentencing exercise on the part of the Executive contrary
to Article 5(1) of the ECHR. They argued further that the mandatory life
sentence in Ireland contains both a penal and preventative component, the
former being a period of retribution for the offence committed and the latter
being a period of detention justified on the basis of protecting the public
against the dangerousness of the offender. The plaintiffs also claimed that
Articles 5(4) and 6(1) of the ECHR guarantee offenders who have served the
retributive part of their sentences a right to have their continued detention
reviewed regularly by an independent body so that the circumstances and
factors relating to their continued dangerousness can be assessed.

1.32 The defendants argued that the Minister for Justice has powers to
commute or remit punishment™ or alternatively to grant the person convicted
of any offence temporary release from prison.”” Accordingly, in releasing a
convicted murderer from prison early, the Minister was not exercising a
judicial function. The defendants also contended that the mandatory life
sentence was punitive and did not contain any preventative aspect.

1.33 Irvine J found that section 2 of the 1990 Act breached neither the
Constitution nor the European Convention on Human Rights Act 2003. She
stated:

3 The Minister’s power has its origins in Article 13(6) of the Constitution, section 23(1)

of the Criminal Justice Act 1951 as amended by section 9 of the Criminal Justice Act
1990. Article 13(6) of the Constitution provides: “The right of pardon and the power
to commute or remit punishment imposed by any court exercising criminal
jurisdiction are hereby vested in the President, but such power of commutation or
remission may also be conferred by law on other authorities”. Under section 23(1) of
the Criminal Justice Act the Government may commute or remit, in whole or in part,
any punishment imposed by a Court exercising criminal jurisdiction, subject to such
conditions as they think proper.

40 Temporary release of prisoners is provided for in section 2 of the Criminal Justice Act

1960 as amended by the Criminal Justice (Temporary Release of Prisoners) Act 2003
and section 110 of the Criminal Justice Act 2006 and is designed to cover a specific
period when the prisoner is allowed to remain at large subject to compliance with
conditions which, if broken, will lead to revocation of such release. The Minister acts
on the advice of the Parole Board but is not bound by such advice.
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“there can be nothing offensive in the Oireachtas promoting the
respect for life by concluding that any murder even at the lowest
end of the scale, is so abhorrent and offensive to society that it
merits a mandatory life sentence and the question of
proportionality can never arise so as to weigh the right of the
offender to liberty above the right of the legislature to forfeit
liberty as a penalty for the lowest order of murderous activity.
Proportionality as between sentences of the same nature does not
in the opinion of this court apply to those convicted of murder.”*!

1.34 Irvine J also observed that the mandatory sentence was designed
to reflect the significance of the right to life as enshrined in Article 40 of the
Constitution. She stated that the plaintiffs failed to distinguish between the
Minister for Justice’s role in relation to remission of a mandatory life
sentence and the identical role he plays regarding other lengthy determinate
sentences and noted that if the plaintiffs’ arguments were taken to their
logical conclusion then the foreshortening of any sentence imposed by the
court by any third party would constitute an interference with the role of the
judiciary.** Irvine J took the view that in exercising his right to commute or
remit punishment, the Minister for Justice merely fulfils the role afforded to
him in Article 13(6) of the Constitution and in no way offends the separation
of powers."”

1.35 While noting that the State accepted that the Parole Board, which
is consulted by the Minister for Justice when reviewing life sentences, was
not “an independent and impartial” tribunal within the meaning of Article
5.4 of the European Convention on Human Rights, Irvine J held that the men
had no right to a review of their detention by an independent body, given
that the life sentence for murder is “wholly punitive” and contains no
element of preventative detention.

1.36 A second argument in favour of maintaining the mandatory life
sentence for murder is that its replacement with a discretionary life sentence
would blur the distinction between murder and manslaughter, for which life
is the discretionary maximum penalty.**

4 Whelan v MJELR [2007] IEHC 374 at 14. See McCutcheon and Coffey Report into
Determination of Life Sentences IHRC 2006.

42 Whelan v MJELR [2007] IEHC 374 at 16.

s Ibid.

4 See Lord Bingham of Cornhill’s Newsam Memorial Lecture on “The Mandatory Life

Sentence for Murder” 13 March 1998 at
http://www judiciary.gov.uk/publications_media/speeches/pre_2004/mansent_130398
.htm.
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1.37 Third, the mandatory penalty is arguably necessary to protect the
public against the threat of a convicted killer killing again upon release. The
public, should, as far as practicable, be protected against the risk of unlawful
violence.

1.38 Fourth, if the penalty for murder became discretionary public
confidence in the administration of criminal justice might well be
undermined. Although powerful arguments against the fixed mandatory
penalty for murder have been advanced by judges and academic lawyers in
Ireland and elsewhere (and will be discussed in section (b) below), arguably
the public does not share these concerns. Intentional homicide is the most
heinous crime known to law. Now that the death penalty can no longer be
imposed statutorily without another referendum, murder attracts the most
severe penalty that the law can impose, namely life imprisonment.

1.39 In its Report on Sentencing® the Commission recognised “the
great emotional appeal” of the mandatory life sentence for murder to the
public even though the mandatory penalty is illusory due to the Minister for
Justice’s power and practice of granting early release.*® Between 1996 and
2006 the average period a convicted murderer served in prison was thirteen
and a half years.”” The Commission noted:

“In spite of public awareness of the early release policy for
persons sentenced to life imprisonment ... there is continued
support for mandatory and minimum sentences ...”.*

1.40 Admittedly, it would be difficult for any government to agree to
the removal of the fixed penalty in the case of intentional homicide. When
the Commission recommended the abolition of the mandatory and minimum
sentences for indictable offences in its Report on Sentencing® in 1996, the

4 (LRC 53-1996). See paragraph 5.8.

46 See Law Reform Commission Report on Sentencing (LRC 53-1996) at paragraph 5.6.

“ See Whelan v MJELR [2007] IEHC 374 at 16. On 24 March 2006, prior to leaving
office as Minister for Justice, Equality and Law Reform, Michael McDowell pledged
that convicted murderers would have to serve a minimum of 12-14 years
imprisonment in the future.

48 Law Reform Commission Report on Sentencing (LRC 53-1996) at paragraph 5.9.

Regarding sexual offences the Commission noted that public support for mandatory or
minimum sentences “is fuelled by distrust of judges, whose sentencing is perceived to
be preoccupied to such an extent with mitigating factors that the deserts element,
merited in the light of the offences committed, is significantly displaced in the
sentences ultimately imposed. This is a particularly galling perception for rape
victims who undergo the ordeal of a rape trial in order to ensure that rapists are seen
to get the sentence they deserve.”

4 See Law Reform Commission Report on Sentencing (LRC 53-1996) at

Recommendation 12.
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then Minister for Justice, Nora Owen observed that this would mean in
practice that the mandatory life sentence for murder and the minimum 40
year sentence for the murder of a Garda would be abolished. The Minister
stated that although she respected the views that led to that conclusion, she
was conscious that there are very cogent arguments why the status quo
should be maintained.

1.41 Although prisoners serving life sentences for murder will
generally not stay in prison until the end of their natural lives, the fact that
they are serving life sentences means that their release is conditional on their
good behaviour, they are monitored by the Probation and Welfare Service
when released and can be returned to prison if necessary.” For example, a
person serving a life sentence could be granted temporary release after 12
years imprisonment but can thereafter be lawfully returned to prison if he or
she breaks a condition of release.”’ A person given a determinate sentence
released at the end of 12 years (less one quarter earned remission for good
behaviour) cannot be returned to prison on foot of the original conviction if
he or she misbehaves.

1.42 A further argument put forward in support of the mandatory
penalty is that sentencing judges would be faced with difficult sentencing
problems if it were abolished. Fixing the appropriate penalty for a murderer
in the absence of the mandatory penalty would demand a great deal of skill,
insight and prudence on the part of the judge. In the absence of clear,
principled sentencing guidelines in relation to murder, affording judges with
unfettered sentencing discretion would only increase uncertainty and
inconsistency.

1.43 Finally, proponents of the mandatory life sentence for murder
argue that it acts as a valuable deterrent. Deterrence, both general and
personal, is a recognised goal of punishment and the imposition of a
sentence which will discourage other potential murderers from killing is
beneficial to society.

50 A number of submissions in favour of retaining the mandatory life sentence for

murder emphasised this point.

51 See section 1 of the Criminal Justice (Temporary Release of Prisoners) Act 2003. All

prisoners irrespective of the duration of their sentences can apply for temporary
release on the grounds specified in the Act, such as section 1(d), where the Minister
believes the prisoner has been rehabilitated and would, upon release be capable of
reintegrating into society. In Whelan v MJELR [2007] IEHC 374 Irvine J stated at 7:
“Even though the wording of s. 1 seems to envisage that temporary release will be
granted for a definitive period, there does not appear to be anything offensive in the
Minister [for Justice Equality and Law Reform] granting temporary release for a
period up to an[d] including the remaining lifetime of an individual subject to their
continued compliance with any given set of conditions.”
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(b) Arguments favouring abolition of the mandatory life sentence

1.44 First, all murders are not equally heinous. There is considerable
moral variability in this category of homicide, just as there is in
manslaughter. Some murderers display a level of appalling depravity or
sadistic violence, but most murders occur in an emotional context. They are
often the product of provocation or are fuelled by drink or obsession rather
than greed or careful planning.

1.45 Where there is variation in blameworthiness and culpability it is
arguably unjust that there is parity of punishment.”> The mandatory life
sentence is difficult to reconcile with the principle of proportionality because
it cannot take account of the culpability of the particular offender.”
Although, Carney J advocates the total abolition of the murder/manslaughter
distinction, he has suggested that a half-way house would be to leave the
structure of homicide as it stands, but give judges discretion in relation to the
sentence. This would, he believes, increase the number of murder pleals.54

1.46 Ivana Bacik states that the penalty distinction between murder and
manslaughter has led to much esoteric debate on the meaning of “intention”
and, like Carney J, she claims that more defendants would plead guilty to
murder if it did not carry a mandatory sentence.”” In her view, the
mandatory life sentence gives rise to injustice as it does not reflect the
varying degrees of culpability in the crime of murder. Some murders are
more heinous than others and differing levels of heinousness should be
reflected in sentencing.”

1.47 In its Report on Sentencing’’ the Commission acknowledged that
there are degrees of seriousness in the crime of murder, just as there are

32 See Report of the Committee on Penalty for Homicide, commissioned by the Prison

Reform Trust, 1993 at 20. In 1993 Lord Lane chaired an independent committee on
the penalty for homicide. The Committee stated: “It is fundamentally wrong in
principle that a judge should be required to pass upon the wife who has been
maltreated for years by a brutal husband and eventually kills him, precisely the same
sentence as that a judge passes upon the ruthless shotgun robber who kills in cold
blood. The two cases are extremes: but they help illustrate that the area of culpability
in murder cases is a very wide one.”

33 McCutcheon and Coffey Report into Determination of Life Sentences IHRC 2006 at 6.

4 See Coulter “Judge calls for single charge of unlawful killing” The Irish Times 30

October 2003.

35 See Coulter “Divided opinion on manslaughter or murder in mind” The Irish Times 12

July 2001.
56 See Breen “Issue is for politicians not judges, says reform commission” The Irish
Times 30 October 2003.

57 (LRC 53-1996) at paragraph 5.12.
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degrees of seriousness in manslaughter. The Commission also noted in its
Seminar Paper on Homicide: The Mental Element in Murder™ that:

1.48

1.49

“it is the existence of the fixed penalty, rather than the fact of
moral variability, that makes murder seem inherently unstable as
an offence category and that makes the abolitionist option
favoured by so many in the profession appear so compelling. If
the fixed penalty were removed, as the Commission believes it
should ... the problem of heterogeneity within offence categories
could be seen in its proper perspective: as a normal feature of the
criminal law.””

In 1989 Lord Irvine of Lairg QC stated:

“A mercy killing is of a different moral order from a sadistic sex-
based child murder. Where murder has a much more extended
definition so that the mental element is satisfied by an intention to
cause serious bodily harm, combined if need be with an awareness
of the possibility of death, I would suggest that it is beyond
argument that murder embraces such a multitude of diverse sins
that the single mandatory life sentence must be inappropriate.”®

If we asked a reasonably well-informed member of the public for

his/her understanding of murder, he/she would probably say it meant the
“deliberate”, “intentional” or “premeditated” taking of a human life.
However, section 4 of the Criminal Justice Act 1964 covers situations where
there is no intention to kill, provided there is an intention to cause serious
injury. Most cases of murder do not actually involve an intention to kill.
Arguably, it does not make sense to equate the two situations by requiring
the same penalty to be passed.”'

58

59

60

61

(LRC SP 1-2001).
Ibid at 5.
HL Hansard, 6 November 1989, Col. 521.

See Lord Bingham of Cornhill Newsam Memorial Lecture on “The Mandatory Life
Sentence for Murder” 13 March 1998 at
http://www judiciary.gov.uk/publications_media/speeches/pre_2004/mansent_130398
.htm. Lord Bingham discusses attempted murder where the prosecution are required
to prove that the accused had a specific intention to kill. The maximum sentence for
attempted murder is life imprisonment, but it is discretionary, not mandatory. While
Lord Bingham appreciates that the fact of death adds a dimension of seriousness to a
case, even where death is not intended, he states that it is “anomalous that a death
which is unintended should carry a mandatory sentence of life imprisonment when a
result which is intended but not achieved, very probably through no fault of the
offender, should leave the judge with the discretion to impose whatever sentence he
judges appropriate.”
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1.50 A second major reason militating against the continued existence
of the mandatory life sentence for murder is that life does not mean life.*”
Although notionally the convicted murderer is supposed to spend life behind
bars, this is in fact an absolute fiction. As Lord Bingham of Cornhill
observed:

“the sentence pronounced by the court is a formula, not a
meaningless formula, but a formula which gives no real clue to
the offender, to the victim, to the media or to the public at large,
what in practical terms - that is, in years to be served in prison —
the sentence means. That is decided later.”®

1.51 The retributive argument that the mandatory life sentence is the
only suitable punishment for murder would only be unassailable (1) if all
murders were of equal gravity and heinousness which they are not and (2) if
all murderers received the same punishment in practice which they do not. It
is difficult to understand what retributive purpose is served by pronouncing a
formulaic sentence in open court if that sentence bears no relationship to the
punishment which the murderer will actually undergo in the vast majority of
cases.

1.52 Third, not only is the duration of the term which the murderer will
spend in prison determined after the mandatory penalty is pronounced in
court, but the decision is not made by the trial judge who is an experienced,
impartial professional trained to weigh up all the aspects of the offence and
the offender in question. Instead, the term of imprisonment is decided
behind closed doors by the current Minister for Justice, Equality and Law
Reform in Ireland following advice of the non-statutory Parole Board, which
the Minister may or may not heed.** The murderer has no right to appeal

62 See McCutcheon and Coffey Report into the Determination of Life Sentences IHRC

2006 at 4-5.

63 Lord Bingham of Cornhill Newsam Memorial Lecture on “The Mandatory Life
Sentence for Murder” 13 March 1998 at
http://www judiciary.gov.uk/publications_media/speeches/pre_2004/mansent_130398
htm.

o4 Up until the Criminal Justice Act 2003 (see Schedule 21) the Home Secretary in

England invited the trial judge and the Lord Chief Justice to offer advice on the
“tariff” but he/she was free to reject this advice in favour of a longer or shorter term
without giving reasons for the decision, which was incapable of being appealed.
Since 2003, the trial judge sets the minimum period to be served and that minimum
period is subject to a defence appeal or to an Attorney General’s reference on the
basis that it is unduly lenient. See R v Secretary of State for the Home Department
[2002] UKHL 46 where the House of Lords held that the power then exercised by the
Home Secretary to decide how long they should spend in prison for the purposes of
punishment was incompatible with Article 6(1) of the European Convention of
Human Rights because the Home Secretary was exercising a sentencing function in
fixing the tariff.
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against the decision, nor has the Attorney-General any right to make an
application on the grounds of undue leniency.

1.53 The Irish Human Rights Commission’s Report into the
Determination of Life Sentences® stated that current Irish law does not
comply with the European Convention of Human Rights (ECHR). Under
Article 5(4) of the ECHR, which guarantees the right to liberty and security,
a person enjoys the right to have the lawfulness of his/her detention
reviewed by a court and to be released if the detention is held to be unlawful.
Life sentence prisoners are entitled to a frequent and speedy review of their
cases by a court or “court like” (ie quasi-judicial) body. If a “court like”
body conducts the review it must be invested with the power to determine
the lawfulness of the prisoners detention. It is not enough that the “court
like” body acts in an advisory capacity.®® The review body must be
independent of the executive and adopt appropriate procedures in its
hearings.

1.54 According to the Report into Determination of Life Sentences,
current Irish law breaches the European Convention on Human Rights in a
number of respects.

“Firstly, the question of release in Ireland is an executive matter
whereas the European Convention of Human Rights guarantees a
right of review by a court or “court like” body. Secondly, the
Parole Board is not a “court like” body, as that concept is
understood in European human rights law. The Parole Board’s
role is merely advisory but the Convention demands that the
review body has the power to determine cases. Thirdly, the Irish
courts will quash an executive decision on release on the limited
grounds that it is arbitrary, capricious or unreasonable; the
Convention requires a broader form of review that is not satisfied

by the domestic remedy of judicial review”.%’

1.55 Fourth, the argument that replacement of the mandatory life
sentence with a discretionary life sentence would erode the distinction
between murder and manslaughter is far from convincing. Altering the
punishment for murder would not alter the ingredients of the two homicide
offences. Not all convicted murderers would be sentenced more severely
than some offenders convicted of manslaughter if judges had sentencing
discretion for both homicide categories, but under the current system many
juries acquit killers of murder and convict them of manslaughter on grounds
of sympathy.

65 IHRC 2006.
66 Ibid at 2.
67 Ibid at 3.
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1.56 Fifth, while the criminal justice system must protect the public
from killers who are likely to kill again, the mandatory life sentence is not
the only way of affording such protection. The discretionary life sentence
would afford just as much protection as the mandatory life sentence. Indeed,
the main reason for imposing a discretionary life sentence in other
jurisdictions is the perception that the offender poses a continuing threat to
the public. However, Irish courts have rejected the possibility that a
sentence may have a preventative component. The Court of Criminal
Appeal has ruled that it is not acceptable to impose a discretionary life
sentence on an offender on the grounds that he or she represents a continuing
threat to the public.’® Most murders are the product of a specific set of
circumstances which are highly unlikely to recur, eg “[a]n offender cannot
kill an imbecile child, an insane wife, or a long-married brutal husband a
second time.”*

1.57 Sixth, abolition of the mandatory life sentence for murder would
not necessarily be a blow to public confidence in the criminal justice system.
If the public do not have confidence in the system as it presently operates, it
is perhaps because the sentence passed is couched in terms which are false,
giving no meaningful information to the murderer, the victim’s family, the
media or the public as to what the sentence really means.

1.58 The public would have confidence in the criminal justice system if
the sentence pronounced on a convicted murderer is “intelligible, transparent
and certain.”’® The mandatory life sentence is none of these things. The
sentence does not mean what it says. In 1994, Victim Support and Support
after Murder and Manslaughter gave evidence to the House of Lords Select
Committee that the mandatory life sentence was far less important to the

o8 See DPP v Jackson Court of Criminal Appeal 26 April 1993. Carney J had imposed a
discretionary life sentence on the defendant who was a serious sex offender, but the
Court of Criminal Appeal subsequently overturned that sentence on the basis that it
constituted one of preventative detention. Rejecting the concept of preventative
detention the court stated that “The Court is satisfied that preventative detention is not
known to our juridical system and that there is no form of imprisonment for
preventative detention.” See also The People (DPP) v Bambrick [1996] 1 IR 265
which applied the Jackson decision. In refusing to impose a sentence of preventative
detention Carney J stated at 276-277 that “he was precluded from approaching the
case on the basis that over and above any considerations of punishment this dangerous
accused should be preventatively detained until in the opinion of the most qualified
experts he is safe to be let back into the community.”

6 Lord Bingham of Cornhill Newsam Memorial Lecture on “The Mandatory Life

Sentence for Murder” 13 March 1998 at
http://www judiciary.gov.uk/publications_media/speeches/pre_2004/mansent_130398
.htm.

" Ibid.
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people whom they represented than was the issue of certainty as to how long
the killer would actually serve in prison before he or she could be released.”’

1.59 The public will have confidence in the criminal justice system if
convicted murderers are given terms of imprisonment commensurate with
their criminality and also if the most serious murderers are required to
remain in prison for very long terms, perhaps for the duration of their natural
lives. However, the public are not insensitive to differing levels of moral
culpability among killers and they would not want a person who committed
a mercy killing to undergo the same punishment as a serial sex killer like
Fred West.””

1.60 Seven, judges would not encounter insurmountable sentencing
difficulties if the mandatory life sentence were abolished. Judges are already
familiar with discretionary life sentences. They are well able to use skill,
insight and judgment in sentencing serious offenders such as drug barons,
serial rapists, child abusers, blackmailers, armed robbers etc. Deciding the
appropriate sentence for a murderer should not prove any more difficult.

1.61 Eight, the deterrent effect of the mandatory life sentence for
murder is highly questionable. Since the majority of murders are the result
of drunken fury, sudden anger, miscalculation, desperation or obsession
rather than careful, premeditated planning, the deterrent effect of any
punishment must be minimal.

(c) Submissions received on the mandatory life sentence

1.62 The Commission received submissions on its 2001 Consultation
Paper on Homicide: The Mental Element in Murder,” which stressed the
value of the State’s right to recall released murderers to prison. If the
mandatory life sentence were abolished, then the State would no longer be
entitled to order the return of released murderers to prison if they breached a
term of their release. It was submitted that this factor alone would mean that
any government looking at reform of the law of homicide would be very
slow to tamper with the mandatory life sentence for murder.

1.63 The Commission received submissions that the mandatory life
sentence should remain due to its deterrent effect. While many murders are
first-time offences and may be the product of sudden rage provoked by the
victim, rather than long-term premeditation, many more are indeed directly

& Lord Bingham of Cornhill Newsam Memorial Lecture on “The Mandatory Life

Sentence for Murder” 13 March 1998 at
http://www judiciary.gov.uk/publications_media/speeches/pre_2004/mansent_130398
.htm.

7 Ibid.

& (LRC CP 17-2001).
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or indirectly premeditated in a long-term sense. For example, an accused
may decide to poison his wife. Such a killing is likely to be the result of
planning over a significant period of time (“long-term” as opposed to murder
unplanned and committed in “the heat of the moment”). A murder may be
indirectly premeditated as part of the planning relating to a particular
intended criminal activity such as, for example, when a planned robbery
includes the use of firearms which may be used to kill if the accused
perceives that it is necessary to do so in the events which transpire in the
course of the robbery. The mandatory life sentence may have a bearing on
criminal activities which include the risk of murder.

1.64 Most submissions received by the Commission however, strongly
supported the abolition of the mandatory life sentence due to the moral
variability of the crime and the inappropriateness of punishing offenders
with differing levels of blameworthiness as though they were all the same,
that is, all equally culpable.

1.65 As stated at the beginning of this section, the Commission
previously recommended the abolition of the mandatory life sentence for
murder.”* The Commission is still of the view that the fixed penalty for
murder should be removed.

(d) Report Recommendation

1.66 The Commission recommends that the mandatory life sentence for
murder be abolished and replaced with a discretionary maximum sentence
of life imprisonment.

1.67 The Commission recommends that the continued existence of the
mandatory life sentence should not, however, preclude expansion of the
mental element of murder.

" See Law Reform Commission Report on Sentencing (LRC 53-1996) at

Recommendation 12; See also Law Reform Commission Consultation Paper on
Homicide: The Mental Element in Murder (LRC CP 17-2001) at paragraph 15 and
Law Reform Commission Seminar Paper on Homicide: The Mental Element in
Murder (LRC SP 1-2001) at 5.
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CHAPTER 2 MURDER: THE CURRENT LAW AND ISSUES

A Introduction

2.01 In this chapter the Commission discusses the law governing the
mental element in murder. In part B the Commission addresses murder in
Ireland and in part C sets out the relevant law in England where there has
been considerably more case-law on the meaning of “intention”. Part D
addresses issues related to murder such as whether there are morally
culpable killings currently outside the definition of murder, which ought to
be punished as such. Part D also examines whether an intention to cause
serious injury should continue to form the mens rea for murder, and, if so,
whether “serious injury” should be defined.

B Murder in Ireland

2.02 In Ireland the mental element for murder is laid down by section 4
of the Criminal Justice Act 1964, which provides:

“4(1) Where a person kills another unlawfully the killing shall not
be murder unless the accused person intended to kill, or cause
serious injury to, some person, whether the person actually killed or
not.

2) The accused person shall be presumed to have intended the
natural and probable consequences of his conduct; but this
presumption may be rebutted.”

2.03 By virtue of section 4(2) the test of intention is subjective.
Section 4 was introduced specifically to rule out an objective test for
intention in murder cases, following the controversial House of Lords
decision in DPP v Smith' which will be discussed later in the chapter.

2.04 Charleton states:

“Intent necessarily involves a conscious choice to bring about a
particular state of affairs. If one consciously chooses not to bring
about a state of affairs one cannot intend it. In all but the rarest

! [1960] 3 All ER 161.
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circumstances choosing to do something will mean that one also
actively desires it. That rare exception may occur where the
desire of the accused is to bring about a result knowing, albeit
with regret, that another consequence will, in the ordinary course
of events, follow from it or necessarily involve it. That state of
mind is nonetheless intent.”

2.05 There are very few Irish cases on the meaning of “intention”. As
will be discussed later, intention has been interpreted in England as
including situations where it is the actor’s conscious object or purpose to
kill, as well as situations where he foresees death as a virtually certain
consequence of his actions, although it may not have been his object or
purpose to kill.®> In England, therefore, no matter how culpable the taking of
the risk in question was, it will not be murder unless the defendant foresees
death as a virtually certain consequence of his actions. Many forms of
socially unacceptable risk-taking which fall short of virtual certainty would,
therefore, be excluded from the definition of murder.*

2.06 Intention may, however, bear a wider meaning in Irish law than it
does in England.” A major problem with the law governing “intention” is
that the legal meaning of the word is so uncertain. It is not clear what
exactly “intention” means in Ireland. As well as conscious object or
purpose, “intention” may extend to foresight of a probability of death,® or it
may be confined to foresight of a virtual certainty.” This lack of clarity is

2 Charleton Offences Against the Person (Round Hall 1992) at paragraphs 2.19-2.21.

3 R v Woollin [1998] 4 All ER 103. See also Smith and Hogan Criminal Law (9" ed
Butterworths 1999) at 55.

See Law Reform Commission Consultation Paper on Homicide: The Mental Element in
Murder (LRC CP17-2001) at paragraph 3.

1bid at paragraph 4.

6 See McAuley “Modelling Intentional Action” (1987) The Irish Jurist 179, at 191
where the author suggests that courts should adopt the term “legal intention” to make
it clear that what is meant is “a technical and non-standard use of a familiar everyday
word.” McAuley states at 192 that there would be 3 recognised species of mens rea in
murder: “direct intention (or dolus directus, as the civilians style it), which would
cover cases in which the defendant carries out a prior intention or gives effect to a
contemporaneous intention; indirect intention (dolus indirectus), which would cover
cases in which the performance of the prohibited result was the only way of carrying
out a prior intention or giving effect to a contemporaneous intention; and legal
intention, which would cover cases in which the contemplated result was virtually
certain to occur (and could be made to cover cases in which the likelihood of its
occurrence falls somewhere in the range from highly probable through probable to
possible).”

See Newman “Reforming the Mental Element on Murder” 5 (1995) Irish Criminal
Law Journal 194-219, at 199. Newman states: “The law in Ireland may, it is
submitted, be summarised thus: “A result is intended when: (a) it is the defendant’s
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unsatisfactory. Murder is the most serious offence on the statute books and
clarity on the meaning of the necessary mental element is of paramount
importance. In the Consultation Paper on Homicide: The Mental Element in
Murder® the Commission recommended that the term “intention” be defined
by statute in order to introduce clarity and certainty into this area of the law.

2.07 The first Irish case to discuss the meaning of “intention” was
People v Murray.” The accused were a married couple who took part in an
armed bank robbery and were pursued by an off-duty, plain-clothes Garda
after their get-away car narrowly missed crashing into his vehicle. When the
appellants’ car stopped and they got out and ran away, the Garda stopped his
car and ran after them, overtaking the husband. Following the Garda’s
attempt to seize the unarmed husband, the wife shot and killed the Garda.
The accused were convicted of capital murder and were sentenced to death.
They appealed against their convictions on the basis that when the wife shot
the Garda she did not know that he was a police officer acting in the course
of his duty and, therefore, did not have the mens rea for the offence of
capital murder.

2.08 Section 1 of the 1964 Act abolished the death penalty in Ireland
except where there was a conviction for treason or capital murder. Capital
murder involved the murder of a member of an Garda Siochédna or prison
officers acting in the course of their duty, as well as politically motivated
intentional killings or those where the victim was a foreign head of state or
foreign diplomat.'” In allowing the appeals and substituting murder
convictions for those of capital murder because the evidence of mens rea
was assessed on the wrong basis, the Supreme Court held that the offence of

purpose to cause it; or (b) the defendant foresees that his act will certainly cause it.”
Newman continues to state at 200 that the main difference in the Irish and English
legal positions on intention is that in English law “proof that the defendant foresaw a
consequence as certain (and ‘virtually’ is just to account for the fact that nothing in
life is certain) is only the basis for an inference of intent. In Ireland it is intent.”

8 (LRC CP 17-2001) at paragraph 5.01.
’ [1977] IR 360.

The death penalty was abolished entirely by section 1 of the Criminal Justice Act
1990. Capital murder was replaced by section 3, a special provision relating to certain
murders and attempts such as those of a member of the Garda Siochédna acting in the
course of his duty or prison officers or politically motivated murders or attempts.
Where an accused is convicted of section 3 murder a minimum term of 40 years
imprisonment applies. Although the penalty for manslaughter is discretionary, the life
penalty for murder under section 2, and the 40 years term of imprisonment for murder
to which section 3 of the Criminal Justice Act 1990 applies, is mandatory. Where a
person is under 17 years when he/she commits a murder, the sentence is not
mandatory life imprisonment, but is at the discretion of the court. The court may
either apply a determinate sentence or impose a sentence that the convicted young
person be detained at the pleasure of the government.
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capital murder in section 3 of the Criminal Justice Act 1964 was a new
statutory offence which required proof of mens rea in relation to each of its
constituent elements.''

2.09 The court stated that the required mens rea for capital murder
could be established by proof of (a) the specific intention to kill or cause
serious injury in section 4 of the Criminal Justice Act 1964 and (b) proof that
the accused adverted to the possibility that his victim was a policeman but
nevertheless killed his victim in reckless disregard of that possibility."

2.10 Although the Murray case dealt with the capital murder offence in
section 3 of the Criminal Justice Act 1964, the Supreme Court addressed the
changes made to the law of murder by section 4 of the 1964 Act.”” Walsh J
remarked that the section introduced a new definition of murder and a major
consequence of that definitional change was that some homicides which
would have been considered murder prior to the 1964 Act were transferred
to the category of manslaughter.

“The effect of the abolition of the doctrine of constructive malice
was to make it impossible to have anyone convicted of murder on
the basis of a test of malice which used as its criterion not what
the accused contemplated but what the ordinary reasonable man
w0u11c41 have contemplated as the probable result of the criminal
act.”

2.11 Griffin J stated that section 4 was intended to retain the doctrine
of transferred malice (which made it murder to kill a person intending to kill
or seriously injure another person) and to abolish the doctrine of constructive
malice. Griffin J observed that a person who intended to resist arrest or
inflict a slight injury on a Garda, but whose act resulted in the death of the
Garda, would no longer be guilty of murder because there now needed to be
an intention to kill or cause serious injury to the person killed."

2.12 Regarding the concept of intention in the context of killing a
person not knowing that they were a member of the Garda Siochdna acting
in the course of their duty, Walsh J remarked:

Henchy, Griffin and Parke JJ held that the appellant wife should be retried on the
capital murder charge. Both appellants were ultimately convicted of ordinary murder.

12 Henchy, Griffin, Kenny and Parke JJ. Walsh J dissented.

Prior to the enactment of the Criminal Justice Act 1964 any person convicted of
murder had to be sentenced to death.

14 The People (DPP) v Murray [1977] IR 360, 377.
15 Ibid at 409.
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“To intend to murder, or to cause serious injury ... is to have in
mind a fixed purpose to reach that desired objective. Therefore,
the state of mind of the accused person must have been not only
that he foresaw but also willed the possible consequences of his
conduct. There cannot be intention unless there is also foresight,
and it is this subjective element of foresight which constitutes the
necessary mens rea. Therefore, where a fact is unknown to the
accused it cannot enter into his foresight and his cannot be taken
to be intentional with regard to it.”'®

2.13 Later in his judgment he drew a sharp distinction between the
mental elements of intention, foresight of consequences and recklessness.
He stated:

“...1t1is, I think, accepted that a person who does not intend to kill
and does not intend to cause serious injury but nevertheless does
an act which exposes others to the risk of death or serious injury
would not be guilty of murder when the mens rea required is an
intent to kill or intent to cause serious injury. Even if the
specified and specific intent can be established not only when the
particular purpose is to cause the event but also when the
defendant has no substantial doubt that the event will result from
his conduct, or when he foresees that the event will probably
result from his conduct, the test is still based on actual foresight.
Even on that basis, foresight of probable consequences must be
distinguished from recklessness which imports a disregard of
possible consequences.”"”

2.14 Walsh J proceeded to say that the fundamental difference between
intention/foresight and recklessness is the difference between advertence and
inadvertence as to the probable result. He noted that some statutory offences
are established by proving recklessness, which is a lesser degree of criminal
responsibility than intention.'®

2.15 Henchy J was of the view that while the shooting was clearly
intentional, the evidence did not support a finding that it was intentional in
respect of the deceased’s membership of the Garda Siochdna. He stated that
it was important that the test of the wife’s guilt for capital murder as well as
murder be a subjective one. The trial court was not permitted to judge her
by what a reasonable person would have done in the circumstances, but was
entitled to consider what she did “in the light of what she must have adverted

16 The People (DPP) v Murray [1977] IR 360, 386.
1 Ibid at 387.
18 Ibid.

29



to at the time.”"” Regarding the mens rea as to the victim’s occupation and
activity in capital murder cases, Henchy J stated that intention, or
alternatively recklessness would suffice. He stated that an accused may be
found guilty of capital murder of a Garda 