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session and voluntary participation in an ADR process.?? While there may be an element of compulsion in
referring parties to mediation or conciliation, voluntariness is not negated because at most entry to the
process is required, but not continued participation. As noted by Mervyn King, a former South African
Supreme Court Judge “all that is required is attendance with an open mind”? This is evident from the
American case Graham v Baker.? The parties to this case agreed to mediation and to be represented at
the mediation by their lawyers. At the mediation session, the plaintiff's lawyer refused to cooperate with
the mediator and denied the opposing party any chance to put forward a proposal for resolving the
dispute. The issue before the lowa Supreme Court was whether the plaintiff's attorney had participated in
the mediation to a satisfactory standard? The Court held that the lawyer had attended the mediation
session as required by statute and had satisfactorily participated, despite the fact that he stated that his
position was not negotiable.?””> Supporting this holding, the Court reasoned that in a mediation a party
could not be compelled to negotiate, rather the mediation “merely attempts to set up conditions in which
the parties might find a solution to their problems.”?* Despite the inappropriate behaviour, the Court found
that the mere presence of the lawyer at the mediation satisfied the minimal participation required by the
Statute.

3) Conclusion

3.11 The Commission recognises voluntariness as a fundamental principle of mediation and
conciliation. It agrees with the view that “... voluntary action in mediation [and conciliation] is part of the
‘magic of mediation’ that leads to better results: higher satisfaction with process and outcomes, higher
rates of settlement, and greater adherence to settlement terms.”?” Furthermore, voluntary participation in
mediation and conciliation is intrinsically linked to other fundamental principles of these processes such
as autonomy and party self-determination. Indeed, “Mediation rhetoric, focusing on empowerment and
recognition, is grounded in voluntariness.””® The Commission recommends that mediation and conciliation
are voluntary processes and participation in these processes cannot be compelled. Any party to
mediation or conciliation, including the mediator or conciliator, may leave the process at any time and
without explanation.

3.12 The Commission recommends that participation in mediation and conciliation is voluntary, and
any party involved in a mediation or conciliation, and the mediator or conciliator, may withdraw from the
process at any time and without explanation.

D Confidentiality
D Consultation Paper
3.13 In its Consultation Paper, the Commission provisionally recommended that the principle of

confidentiality of mediation and conciliation should be placed on a statutory basis and the Commission
invited submissions as to whether confidentiality in mediation should be subject to a distinct form of

22 LRC CP 50-2008 at 3.09.

2 Speech by Justice Mervyn King at the launch of the South African Institute of Directors Mediation Centre, 28"

March 2006. Available at: www.ifc.org.
24 447 N.W. 2d 397 (lowa 1989).
25 lowa Code Ann. § 654A.6.1.

26 447 N.W. 2d 397 at 401.

27 See Hedeen “Coercion and Self-Determination in Court-Connected Mediation: All mediations are voluntary,

but some are more voluntary than others” (2005) 26 The Justice System Journal 273 at 275; Katz
“Compulsory Alternative Dispute Resolution and Voluntarism: Two-Headed Monster or Two Sides of the
Coin?” (1993) Journal of Dispute Resolution 1; and Quek “Mandatory Mediation: An Oxymoron?” (2010) 11
Cardozo J Conflict Resol 479.

28 See Nolan - Haley “Mediation Exceptionality” (2009) 78 Fordham L Rev 1247 at 1251.
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privilege.”’ As noted in the Consultation Paper, the importance of the legal status of confidentiality in
mediation and conciliation is particularly pronounced because confidentiality is a fundamental expectation
of parties in agreeing to a mediation or conciliation.*® To echo the sentiments of Hobbs:

“Confidentiality is a critical element of successful mediation. In order for the mediator, the
attorneys and the clients to understand the central issues, the motivations, the pressure points
and the risks of litigation, the participants must be assured the discussions cannot and will not
be disclosed to others so they can talk openly... If discussions with the mediator are not
confidential and privileged, the mediation process, the mediator's role and the potential for
resolution are significantly diminished.”"'

3.14 The Commission recognises that it is essential to the working of the mediation and conciliation
processes that all discussions, statements, concessions and/or admissions are protected by
confidentiality and the Commission acknowledges that without this protection, parties would not be
prepared to make the kind of admissions or concessions that are required to reach a settlement.*? While
the need for ensuring the confidentiality of mediation and conciliation is internationally recognised, the
scope of confidentiality rules and the way in which confidentiality rules are set out differs from one
jurisdiction to another.** Indeed,

“... there is a consensus that some degree of confidentiality in the process is appropriate, but
commentators do not agree on how strong the protection should be. In particular, some
question whether mediation requires a formal legal privilege, whereas others argue that
confidentiality protection should be stronger than a legal privilege which is waivable.”*

3.15 The Commission acknowledges that the principle of confidentiality in mediation and conciliation
is extremely complex. Each relationship and circumstance needs to be deconstructed and rules devised
to deal with each different aspect. The Commission considers that some of the protections in relation to
confidentiality should be enshrined in statute, some in Codes of Ethics and Practice in professional
bodies for mediators and conciliators; and some in the contracts between the parties and the mediator or
conciliator. The Commission now turns to examine the principle of confidentiality in more detail including
the option of introducing a distinct statutory form of privilege for mediation and conciliation.

(2) Increase of Satellite Litigation

3.16 The Commission considers that satellite litigation stemming from issues arising directly from
the parties’ participation in ADR processes must be avoided.* This includes satellite litigation concerning
the confidentiality of mediation or conciliation. However, it is evident from emerging case-law in England
and Wales that confidentiality provisions in agreements to mediate are increasingly being ruled on by the
Courts.** Commenting on the increase of this form of satellite litigation in England and Wales, Allen and
Mackie suggest that:

29 LRC CP 50-2008 at 3.139.
3 LRC CP 50-2008 at paragraphs 3.133 — 3.134.

3 Hobbs, “Mediation Confidentiality & Enforceability: Deal or No Deal?” (2006) Online article available at
www.mediate.com. See also Johnson “Confidentiality in Mediation” (2002) 30 Fla St U L Rev 489; and Foster
& Prentice “The Promise of Confidentiality in Mediation: Practitioners’ Perceptions” (2009) J Disp Resol 163.

3 See Conway “Recent Developments in Irish Commercial Mediation — Part 1”7 (2009) ILT 43.

3 In many jurisdictions, confidentiality rules are considered so important that they are both statutory and

regulated by codes of conduct and ethical standards.

3 Folberg et al. Resolving Disputes: Theory, Practice and Law (Aspen Publishers, 2010) at 479.

i See Coben & Thompson “Disputing Irony: A Systematic Look at Litigation about Mediation” (2006) 11 Harv

Negot L Rev 43.

3 From 1999 to 2005, researchers at Hamline University in the United States identified nearly 250 reported

decisions that dealt with mediation confidentiality. See www.law.hamline.edu/adr/mediation-case-law-
database.
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“Recently judges have either felt able or been invited to consider what happened at a
mediation, something which is unsettling for mediators who are used to assuring parties and
their advisers at the outset of the process that what happens at the mediation is off the record
and not available to a judge.”’

3.17 One of the most common legal mechanisms used to protect the confidentiality of a mediation
and conciliation is the inclusion of a confidentiality clause in an agreement made prior to entering the
process. The effect of the confidentiality clause in the mediation or conciliation agreement is to prevent all
of the individuals at the mediation or conciliation from disclosing any of the information they learn during
the process to third parties. Therefore, if any of them disclose details of what was said or done at the
mediation or conciliation, they will be in breach of contract and liable either to be injuncted or to pay
damages if the parties suffer a loss.* Contractual confidentiality may be insufficient where a party seeks
disclosure of the material in subsequent legal proceedings. Whatever the parties may have agreed in the
underlying agreement to mediate or conciliate, the obligation to disclose relevant material will in practice
override that confidentiality protection. That is why the ‘without prejudice’ privilege is so important and
why it, rather than confidentiality, has been the focus of the recent case-law.*’ In its Consultation Paper,
the Commission examined a number of English cases which ruled on the applicability and exceptions to
the ‘without prejudice’ common law principle in relation to confidentiality in mediations.*’ Two more recent
cases on this subject also merit discussion.

(a) Cumbria Waste Management Ltd and Lakeland Waste Management Ltd v Baines Wilson

3.18 The English High Court case Cumbria Waste Management Ltd & Lakeland Waste
Management Ltd v Baines Wilson*' involved one party at a mediation that would not waive the
confidentiality privilege despite the requests of the other parties to have the confidentiality privileged
waived by the Court. The essential issues before the Court were:

(1) whether disclosure could be ordered contrary to one party’s wishes by virtue of an
exception to “without prejudice” privilege; and

(2) whether the confidentiality provisions of the agreement to mediate also (and separately)
precluded disclosure at the behest of one of the mediation parties.

3.19 The defendants, Baines Wilson, were solicitors for the two claimants and they had drafted a
services agreement between the claimants and the Department for Environment, Food and Rural Affairs
(‘DEFRA’). Payment disputes arose on that agreement which the claimants settled with DEFRA after two
mediations.*> The claimants then alleged that the disputes had arisen because of the poor drafting of the
services agreement and they sued the defendant for professional negligence in its drafting, asserting that

37 Allen & Mackie “Moves in Mediation: Confidentiality the EU Directive and regulation” (November 2009) The

Barrister Magazine Issue 32. Online article available at:
http://www.barristermagazine.com/articles/issue32/mackie.html.

38 See LRC CP 50-2008 at 3.102-3.103.

37 Irish law provides for the concept of “without prejudice” negotiations, which means that oral and written

statements made on a “without prejudice” basis during negotiations towards the settlement of a dispute are
inadmissible in subsequent court proceedings relating to the same subject matter. See also Kallipetis &
Woods “Farm Assist: The Latest Developments in Mediation Privilege” (2009) The Mediator Magazine. Online
article available at: www.themediatormagazine.co.uk.

40 See Hall v Pertemps Group Ltd [2005] EWHC 3110 (Ch) LRC CP 50-2008 at 3.120; Chantry Vellacott v The
Convergence Group [2007] EWHC 1774 (Ch), [2007] All ER (D) 492 (Jul) LRC CP 50-2008 at 3.119; Brown v
Rice and Patel [2007] EWHC 625 (Ch). LRC CP 50-2008 at 3.113-3.116; and Carleton Seventh Earl of
Malmesbury v Strutt & Parker [2008] EWHC 424 (QB) LRC CP 50-2008 at 11.67.

4 [2008] EWHC 786 (QB).

42 Cumbria sued DEFRA for £4.5 million but settled at mediation for £3.9 million. Lakeland sued DEFRA for
£1.72 million but settled through mediation for £1.4 million. The disputes arose from the 2001 foot and mouth
outbreak.
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they had been reasonable to settle, but that the discounts they had been forced to concede were as a
result of Baines Wilson’s negligent advice.*

3.20 Baines Wilson sought disclosure of a wide range of documentation relating to the mediation.
Cumbria and Lakeland took a neutral stance over disclosure but DEFRA opposed it, arguing that it might
reveal generally their attitude towards claims of this kind and there are a number similar such cases
confronting DEFRA. In appearing in these proceedings, DEFRA expressly declined to waive its asserted
privilege and its right to confidentiality. The judge was shown the agreement to mediate but no
documentation claimed to be privileged.

3.21 The Court considered the extent and force of the confidentiality provision in the mediation
agreement, not a topic covered by direct authority in relation to mediation confidentiality. The main
source material for the debate on this was Toulson and Phipps’ textbook on confidentiality (with some
passing references to Rush & Tomkins v Granada Television?). Kirkham J relied on a passage which
stated:

“Mediation and other forms of dispute resolution have assumed unprecedented importance
within the court system since the Woolf reforms of civil procedure. Formal mediations are
generally preceded by written mediation agreements between the parties that set out expressly
the confidential and “without prejudice” nature of the process. However, even in the absence
of such an express agreement, the process will be protected by the “without prejudice” rule set
out above.”

3.22 Kirkham J found that on the grounds of the ‘without prejudice’ privilege and based on
contracted confidentiality as between the parties, it would be wrong to order disclosure of the mediation
documents. In particular, the judge wanted mediators to be free to conduct mediations without fear that
their notes might be disclosed to others.*> Kirkham J saw this as an exception to the general rule that
confidentiality is not a bar to disclosure of material to a court.*> This lends some support to an idea
occasionally expressed that mediators may themselves have privilege in their own papers that cannot, in
normal circumstances, be waived by the parties.*’

(b) Farm Assist Limited (In Liquidation) v The Secretary of State for the Environment Food
and Rural Affairs (No. 2)

3.23 In the English Technology and Construction Court case Farm Assist Ltd v The Secretary of
State for the Environment Food and Rural Affairs (No.2)? Ramsey J considered whether a mediator
should be called as a witness at a trial at which one of the parties to a mediation sought to set aside the
agreement reached at the mediation. The dispute between the parties concerned an allegation that a
settlement was entered into at a mediation under economic duress.

43 Allen ‘Mediation: Protection by Privilege and Confidentiality: A Review of Cumbria Waste Management and

another v Baines Wilson’ (May 2008) New Law Journal. Available online at: www.cedr.com. On the role for
mediation in the resolution of professional negligence claims see Erwin “Mediation & Professional Negligence
Claims” (June 2010) 2 The Mediators Institute of Ireland Ezine 2.

4 [1989] AC 1280.

4 Both mediators reportedly took the view that the privilege belonged to the parties and not to them, though the

second mediator said that she would normally counsel against the parties agreeing to share such matters with
the court. She also drew attention to the fact that the disclosure sought was so broad as to encompass any
notes made by the mediator or by parties in private mediation sessions.

4 Similarly, in Rudd v Trossacs Investments [2004] 72 O.R. (3d) 62 (Ont. S.C.J.) the Ontario Divisional Court
upheld the confidentiality of mediations by refusing to compel a mediator to testify about communications
between parties at a mediation.

47 Cornes ‘Privilege and Confidentiality in Mediation’ (May 2008) Mediation: Quarterly Update. Online article

available at: www.mediatewithcornes.co.uk.

48 [2009] EWHC 1102 (TCC); [2009] B.L.R. 399 (TCC). For a discussion on this case see Carey “New guidance
on evidence of mediation proceedings” (2009) 16(9) CLP 205.
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3.24 In a case management conference, the parties agreed they should write jointly to the mediator
in an attempt to discover whether she had retained any notes or documents from the mediation, whether
she has any factual (or other) recollection of the mediation and invite her to disclose to the parties such
notes or documentation she may have retained. The mediator informed the parties that, as the mediation
occurred many years ago and in the intervening period she had conducted up to 50 further mediations
per year, she had very little factual recollection of the mediation. Also, her file contained only
administrative correspondence, the mediation agreement and copies of the Position Statements plus a
small lever arch file of papers. She had no personal note on the mediation which was “unsurprising given
that this was a mediation that settled on the day”. She concluded by stating that: “Accordingly | genuinely
believe that, even where it appropriate for me to become involved in this matter again, there is little | can
do to assist either side.”

3.25 Despite this response, DEFRA wanted to take a witness statement from the mediator. In
further correspondence, the mediator stated that she did not believe that she could help and would not
devote further time unless required by the court to do so. DEFRA then issued a witness summons on the
mediator seeking her attendance at the trial. The mediator applied to have the witness summons set
aside or varied under Civil Procedure Rule 34.3 (the English Rules of Court) on the basis that:

e her evidence was subject to express provisions of confidentiality and non-attendance pursuant to
the Mediation Agreement signed by all parties dated 24 March 2003; and

e in any event, the evidence was confidential and/or legally privileged and/or irrelevant.

3.26 Ramsey J stated that the issue in this case was whether the settlement agreement arising from
the mediation should be set aside for economic duress. He held that, “in the interests of justice”, the
mediator should give evidence and refused the application to set aside the witness summons as the
mediator’s evidence was necessary for the Court properly to determine what was said and done in the
mediation.*” He noted that “The parties have waived any without prejudice privilege in the mediation
which, being their privilege, they are entitled to do.”® Therefore, the privilege belonged only to the parties
and not to the mediator.

3.27 Whilst the mediator said clearly that she has no recollection of the mediation, Ramsey J held
that this did not prevent her from giving evidence.” In relation to the confidentiality clause in the
agreement to mediate, it has held that calling the mediator to give this evidence would not be contrary to
the express terms of the mediation agreement which, in this case, limited her appearance to being a
witness in proceedings concerning the underlying dispute.®? As noted by Allen:

“What is evident from this case is that there is no suggestion that the mediator owns part of
the privilege as well as the parties, and thus possesses no veto over disclosure of what
happened to the judge, even if it involves what the mediator reportedly said in confidence in the
expectation that it would be kept confidential.”>®

3.28 It should be noted that the underlying action settled before the judge gave judgment on this
issue, so that strictly speaking his judgment may be of persuasive force only, and not binding.

49 [2009] EWHC 1102 (TCC) at 53.
50 Ibid.

51 Ramsey J stating “Frequently memories are jogged and recollections come to mind when documents are

shown to witnesses and they have the opportunity to focus, in context, on events some years earlier.” Ibid.

52 Ramsey J noted that “The court will generally uphold that confidentiality but where it is necessary in the

interests of justice for evidence to be given of confidential matters, the Courts will order or permit that
evidence to be given or produced” at 44.

5 Allen “Peering behind the veil of mediation confidentiality, a new judicial move in Malmesbury v Strutt and

Parker” (April 2008). Online article available at www.cedr.co.uk. See also Brooke “Farm Assist Ltd v DEFRA:
Can a mediator be compelled to give evidence of what happened at a mediation?” (July 2009). Online article
available at www.civilmediation.org.
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(c) Summary

3.29 The issue of confidentiality in mediation or conciliation has yet to come before the Irish Courts.
As noted by Carey, it is likely, given their persuasive authority, that the English authorities cited above,
setting out the exceptions to the general principles of the ‘without prejudice’ rules regarding confidentiality
and non-admissibility of ‘without prejudice’ communications, would be followed in Ireland in the absence
of a distinct form of privilege for mediation.>

3.30 Unsurprisingly, it has been reported in the UK that most full time mediators see the need for
judicial protection for mediation, and deplore the recent trend in the English courts to open up mediation
in support satellite litigation.”™ As noted by the New Jersey Supreme Court in Lehr v Affitto “[t]he
mediation process was not designed to create another layer of litigation in an already over-burdened
system.” % The Commission agrees that it is:

“... better to have privilege in mediation regulated by legislation, with all the difficulties of
drafting that entails, rather than leaving it to the common law to develop it case by case using
tools rooted in rules relating to without prejudice negotiations simpliciter and not always
appropriate to the task of creating a clear and consistent approach to mediation.”’

3.31 Before turning to examine a distinct form of privilege for mediation and conciliation, the
Commission discusses the confidentiality provision in the 2008 Directive on Mediation.

3) Confidentiality in the 2008 EC Directive on Mediation

3.32 Article 7 of the 2008 Directive states that:

1. Given that mediation is intended to take place in a manner which respects confidentiality,
Member States shall ensure that, unless the parties agree otherwise, neither mediators nor
those involved in the administration of the mediation process shall be compelled to give
evidence in civil and commercial judicial proceedings or arbitration regarding information
arising out of or in connection with a mediation process, except:

(a) where this is necessary for overriding considerations of public policy of the Member State
concerned, in particular when required to ensure the protection of the best interests of children
or to prevent harm to the physical or psychological integrity of a person; or

(b) where disclosure of the content of the agreement resulting from mediation is necessary in
order to implement or enforce that agreement.*®

3.33 The Commission received a number of submissions detailing some of the strengths and
weaknesses of this provision. Indeed, it is important to note from the outside, that this provision is a
diluted version of the original provision. In the draft text of what ultimately became the 2008 Directive,
mediators were specifically placed under an absolute bar over giving evidence in relation to:

e  party invitations or willingness to participate in a mediation;
e party’s statements, admissions and settlement proposals made during a mediation;
e mediator proposals for settlement and any party’s expression of willingness to accept it; or

e any document prepared solely for the purpose of a mediation.®’

54 See Carey “Is a Mediation Privilege on the Horizon?” (2007) 14(5) CLP 102For a detailed discussion on the
relevant case-law on “without prejudice” rule and mediation see CP LRC 50-2009 at paragraphs 3.104 - 3.125.

55 Kallipetis “Note for ERA Conference on EU Code of Conduct for Mediators” Paper delivered in at the ERA

Conference on Cross Border Mediation, Trier, Germany 15" May 2009.
% 382 N.J. Super. 376, 391, 889 A.2d 462, 472 (N.J. 2006).

7 Cornes ‘Mediation Privilege and the EU Directive: An Opportunity?’ (2008) 74 Arbitration 4.

58 Article 7 of the 2008 Directive.
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3.34 The draft text went further by providing that such evidence could not be ordered by a court and
if offered should be treated as inadmissible, in both proceedings related to the mediated dispute and
other litigation. Such evidence could only be admitted to the extent required to implement or enforce a
mediated settlement agreement; for overriding public policy reasons or where the mediator and the
parties agreed. It also provided that otherwise inadmissible evidence would not be rendered admissible
simply because it was used in a mediation.*’

3.35 The final text of Article 7 of the 2008 Directive provides that the mediator may not veto an
admission of what happened at the mediation because Article 7(1) states that “... unless the parties agree
otherwise, neither mediators nor those involved in the administration of the mediation process shall be
compelled to give evidence.” Therefore, where parties agree, a mediator is not protected under the
Directive to object to giving evidence in subsequent proceedings. This provision is in direct contrast to the
position set out in the Green Paper on Alternative Dispute Resolution in Civil and Commercial Law 2002,
where the European Commission stated that "As a rule the third party [the mediator] should not be able to
be called as a witness... within the framework of the same dispute if ADR has failed."*'

3.36 Recital 7 of the 2008 Directive states that nothing prevents Member States from enacting
stricter measures to protect the confidentiality of mediation.®> Conway has stated: “... it is to be
encouraged that Ireland adopts such stricter measures in order to fully protect the confidential nature of
the process which in turn increases to maintain parties’ confidence, trust and faith in the process itself.”®>

4) Distinct Form of Privilege for Mediation & Conciliation
(a) Rationale for Mediation and Conciliation Privilege
3.37 The Commission considers that provision of a distinct form of confidentiality privilege for

mediation and conciliation processes would be consistent with both the parties’ fundamental expectation
that mediation and conciliation processes are protected by confidentiality and with the State’s desire to
foster and support these process as a mechanism for resolving civil and commercial disputes other than
through litigation. A distinct form of privilege for mediation and conciliation processes could also provide
greater certainty in judicial interpretation because of the courts' familiarity with other privileges. Examples
of categories of privilege include the absolute privileges over confidential communications made by a
parishioner to a priest (sacerdotal privilege)® or communications with a marriage guidance counsellor.®®
The Commission notes, however, that a distinct form of privilege for mediation and conciliation could not
be an absolute privilege as there would be circumstances in which the privilege could be waived and a
number of necessary exceptions to the privilege.

3.38 As the Commission noted in its Consultation Paper, in Cook v Carroll®® the High Court
approved four criteria favoured by the leading American writer of the early 20" Century Wigmore®’ as
privilege for communications arising from the confidential nature of the relationship between the
communicants. According to these criteria, privilege may be established where the court is satisfied that:

1. the communication was confidential;

5 See Allen “Peering behind the veil of mediation confidentiality, a new judicial move in Malmesbury v Strutt and

Parker” (April 2008). Online article available at www.cedr.co.uk

60 Ibid.

o1 Green Paper on Alternative Dispute Resolution in Civil and Commercial Matters COM/2002/0196 Final at

para. 82. Available at http://eurlex.europa.eul/.
62 Article 7(2) of the 2008 Directive.
63 Conway “Recent Developments in Irish Commercial Mediation: Part I” (2009) 27ILT 43.
o4 Cook v Carroll [1945] IR 515.
6 ER v JR[1981] 1 IR 125.
6 [1945] IR 515.
o7 Wigmore Anglo-American System of Evidence (3" ed. Vol. viii Boston 1940) at paras 2380-91.
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2. confidentiality is essential to the satisfactory maintenance of the relationship;
3. the relationship is one the community deems necessary to foster; and

4. the likely harm caused by mandatory disclosure outweighs the benefit to be gained in the
instant case by it.*°

3.39 In Rudd v Trossacs Investments®’ the Ontario Divisional Court upheld the confidentiality of
mediations by refusing to compel a mediator to testify about communications between parties at a
mediation. In reaching its decision the Court applied the Wigmore criteria in determining that
communications made at a mediation are privileged. In this case, the plaintiff's lawyer had brought a
motion seeking an order to compel the mediator to testify about the communications at the mediation.
Lederman J ordered that the mediator be examined as a witness on a pending motion. The Divisional
Court disagreed with the motion judge and set aside the order. Swinton J, writing on behalf of the court,
found that the motion judge failed to conduct an analysis based on the Wigmore criteria for privilege.
Rather, he focussed solely on without prejudice settlement privilege. Applying the Wigmore criteria,
namely that the communications must originate in a confidence that they will not be disclosed,
confidentiality must be essential to the maintenance of the relationship in which the communications
arose, the relationship must be one which ought to be “sedulously fostered” and the injury caused by the
disclosure of the communications must be greater than the benefit gained, the Divisional Court found that
the communications at the mediation were, in fact, protected by privilege.”

3.40 As noted in the Consultation Paper, counsel for the defendant in the English High Court case
Brown v Rice & Patel,”’ argued for the existence of a “mediation privilege”, distinct from the “without
prejudice” rule, under which (at least) a mediator could not be required to appear as a witness or produce
documents and under which the parties could not waive the mediator's entitlement not to give evidence in
respect of the contents of mediation. It was argued that this should build on a category of privilege in
matrimonial cases, protecting confidential communications made with a view to matrimonial conciliation.
The Court in Brown noted that the possible existence and desirability of a distinct privilege attaching to
the entire mediation process was dealt with in Brown and Marriott ADR Principles and Practice’” and
stated that “It may be in the future that the existence of a distinct mediation privilege will require to be
considered by either the legislature or the courts but that is not something which arises [in this case].””?
Indeed, proponents for introducing a distinct form of privilege suggest that:

“[lIf participants cannot rely on the confidential treatment of everything that transpires during
[mediation], then counsel of necessity will feel constrained to conduct themselves in a cautious,
tight-lipped, noncommittal manner more suitable to poker players in a high stakes game than to
adversaries attempting to arrive at a just solution of a civil dispute.”’*

3.41 The Commission considers that mediation and conciliation communications should be subject
to a distinct form of private privilege. The rationale for introducing a mediation and conciliation privilege
can be found by examining the rationale behind the principle of legal privilege. The latter privilege “assists
and enhances the administration of justice by facilitating the representation of clients by legal advisers....
thereby inducing the client to retain the solicitor and seek his advice and encourage(s)... full and frank

68 Healy Irish Laws of Evidence (Round Hall 2004) at 396.
69 (2004), 72 O.R. (3d) 62 (Ont. S.C.J.).

70 Hayward “Mediation Confidentiality Preserved: Rudd v. Trossacs Investments” (May 2006). Online article

available at www.thelitigator.ca.

7 [2007] EWHC 625 (Ch). See Carey “Is a Mediation Privilege on the Horizon?” (2007) 14(5) CLP 102; and
Dowling-Hussey “Mediation Privilege Revisited” (2009) 16(10) CLP 216.

72 Brown and Marriott ADR Principles & Practice (Sweet & Maxwell, London, 1999), paras 22-079 to 22-097.

73 [2007] EWHC 625 (Ch).

74 Lake Utopia Paper, Ltd. v. Connelly Containers, Inc., 608 F.2d 928, 930 (2d Cir. 1979).
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disclosure of the relevant circumstances to the solicitor.””® It can be argued that a mediation and
conciliation privilege will also assist and enhance the administration of justice by facilitating full and frank
disclosure and communication between disputing parties in an attempt to resolve their dispute with the
assistance of a neutral and independent third party. The Commission now turns to outline the proposed
mediation and conciliation privilege.

3.42 The Commission recommends that confidentiality in mediation and conciliation should be
subject to a distinct form of privilege.

(5) Mediation and Conciliation Communications

3.43 The Commission considers it important, for the purposes of a statutory mediation and

conciliation privilege, to determine what is meant by a mediation and conciliation communication. The
UNICITRAL Model Law on International Conciliation sets out the following forms of communications
which are protected under Article 10 of the Law:

(@) aninvitation by a party to engage in conciliation proceedings or the fact that a party was
willing to participate in conciliation proceedings;

(b) views expressed or suggestions made by a party in the conciliation in respect of a
possible settlement of the dispute;

(c) statements or admissions made by a party in the course of the conciliation proceedings;
(d) proposals made by the conciliator;

(e) the fact that a party had indicated its willingness to accept a proposal for settlement
made by the conciliator; and

() adocument prepared solely for purposes of the conciliation proceedings.”
3.44 Under the Trinidad and Tobago Mediation Act 2004, ‘confidential information’ includes:

(@) oral or written, communications, made in the mediation process, including any
memoranda, notes or work-product of the mediator, mediation party or non-party
participants;

(b) an oral or written statement made or which occurs during mediation or for purposes of
considering, conducting, participating, initiating, continuing or reconvening mediation or
retaining a mediator; and

(c) any other information expressly intended by the source not to be disclosed, or obtained
under circumstances that would create a reasonable expectation on behalf of the source
that the information shall not be disclosed.”’

3.45 For the purposes of a distinct form of privilege for mediation and conciliation communications,
the Commission recommends that mediation or conciliation communications include statements and
proposals that are made orally, through conduct, or in writing or other recorded activity.”® The
Commission further recommends that communications to initiate mediation or conciliation and other non-
session communications arising out of or in connection with a mediation or conciliation are considered
mediation and conciliation communications for the purposes of the privilege.

3.46 The Commission recommends that mediation or conciliation communications include
statements and proposals that are made orally, through conduct, or in writing or other recorded activity by
a mediator, conciliator, party or non-party participant.

7 Grant v Downs (1976) 135 CLR 674.

76 UNCITRAL Model Law on International Commercial Conciliation with Guide to Enactment and Use 2002

(United Nations 2002).
77 Article 10 of the Republic of Trinidad and Tobago Mediation Act 2004. SI No. 8 of 2004.
8 This would include mediator or conciliator notes, e-mails, voicemails, computer databases and tape
recordings.
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3.47 The Commission recommends that mediation or conciliation communications include
communications to initiate mediation or conciliation and other non-session communications arising out of
or in connection with a mediation or conciliation.

(6) Holders of the Privilege

3.48 As the Commission previously noted, one of the criticisms of Article 7 of the 2008 Directive is
that a mediator can be compelled to give evidence if all the parties involved in the mediation agree. A
similar position was set out in the Explanatory Memorandum to the Council of Europe’s 1998
Recommendation No. R (98) 1 on family mediation, which states that any mediation privilege belongs to
the parties jointly, not to the mediator or the process. It can be waived by the parties and the mediator
could be compelled to testify in legal proceedings.”

3.49 The Commission considers that mediators and conciliators should be afforded statutory
protection against being called as witnesses in subsequent legal proceedings because “By compelling
disclosure of mediation communications, a mediator could often be placed in the position of ‘tie-breaker’
in the dispute.” The Commission favours the provisions set out section 4(b) of the US Uniform
Mediation Act (‘UMA’) which states that in a mediation proceeding, the following privileges apply:

(1) A mediation party may refuse to disclose, and may prevent any other person from
disclosing, a mediation communication.

(2) A mediator may refuse to disclose a mediation communication, and may prevent any
other person from disclosing a mediation communication of the mediator.

(3) A nonparty participant may refuse to disclose, and may prevent any other person from
disclosing, a mediation communication of the nonparty participant.

3.50 Evidence or information that is otherwise admissible or subject to discovery does not become
inadmissible or protected from discovery solely by reason of its disclosure or use in a mediation.®’ The
UMA effectively makes the mediator’s involvement as a witness in subsequent proceedings entirely a
matter for the mediator’s discretion.®? This position somewhat reflects Article 10 of the UNICITRAL Model
Law on International Conciliation which provides that “A party to the conciliation proceedings, the
conciliator and any third person, including those involved in the administration of the conciliation
proceedings, shall not in arbitral, judicial or similar proceedings rely on, introduce as evidence or give
testimony or evidence.”®®

3.51 The Commission considers that mediators and conciliators should be afforded protection in the
processes and that parties should not be in a position to compel a mediator or conciliator as a witness in
subsequent proceedings without the mediator’s or conciliator's consent.®* The Commission recommends
that all party and non-party participants in a mediation or conciliation are holders of the privilege. This
would clearly include mediators and conciliators. On the issue of non-party participants, the Commission
recommends that parties may agree that a non-party participant be allowed to participate in a mediation

79 Explanatory Memorandum to Recommendation No. R (98) Family Mediation in Europe at 40 and 41 and 42.

80 Sharp “Lawyer and Mediation Confidentiality: Navigating the Complex and Confusing Waters” (2008) 7

Appalachian J L 179.

8 Drafted by the National Conference of Commissioners of Uniform State Laws and approved by it and

recommended for enactment in all the states, August 10-17, 2001 and amended August 1-7, 2003 Available
at http://www.law.upenn.edu/bll/archives/ulc/mediat/2003finaldraft.ntm. See also Tomeo “Be Careful What
You Say: One Courts Look at Confidentiality under the Uniform Mediation Act” (2007) 31 Seton Hall Legis J
65.

82 However, this has been criticised by a number of commentators who point out that it is often going to be the

mediator who has the best (sometimes the only) evidence on enforcement issues.

8 UNCITRAL Model Law on International Commercial Conciliation with Guide to Enactment and Use 2002

(United Nations 2002).

84 Unless one of the exceptions to the privilege apply. See paragraph 3.57 below.
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or conciliation. The Commission recommends that non-party participants would include experts, lawyers,
friends, support persons, potential parties, and others who participate in the mediation or conciliation.®

3.52 The Commission recommends that :

- a party involved in mediation or conciliation may refuse to disclose, and may prevent any
other person from disclosing, a mediation or conciliation communication;

- a mediator or conciliator may refuse to disclose, and may prevent any other person from
disclosing, a mediation or conciliation communication; and

- a non-party participant may refuse to disclose, and may prevent any other person from
disclosing, a mediation or conciliation communication of the non-party participant.

3.53 The Commission recommends that parties may agree that a non-party participant be allowed
to participate in a mediation or conciliation.

3.54 The Commission recommends that a non-party participant, in the context of a mediation or
conciliation, includes a qualified legal practitioner, an expert witness, a potential party or friend of a party
or potential party.

7 Waiver of the Privilege

3.55 It is evident from the Commission’s examination of case law in relation to confidentiality in
mediation and conciliation in England and Wales, that a re-occurring catalyst for satellite litigation is when
one or both parties seek to waive the confidentiality protection. On the issue of waiver, the Commission
considers that, for the purposes of giving evidence in any subsequent civil litigation, and, or alternatively,
any recommenced civil proceedings out of which the mediation and conciliation arose, the confidentiality
privilege may be waived under the following circumstances. Where a party wishes to waive the
confidentiality privilege, it must be expressly waived by all parties to the mediation or conciliation. In the
case of the privilege of a mediator or conciliator, the waiver must be expressly waived by the mediator or
conciliator. On the case of the privilege of a non-party participant, the waiver must be expressly waived by
the non-party participant.

3.56 The Commission recommends that the confidentiality privilege may be waived during any
subsequent civil litigation, and, or alternatively, any recommenced civil proceedings out of which the
mediation and conciliation arose if:

- In the case of the privilege of a party, it is expressly waived by all parties to the mediation
or conciliation;

- In the case of the privilege of a mediator or conciliator, it is expressly waived by the
mediator or conciliator; and

- In the case of the privilege of a non-party participant, it is expressly waived by the non-
party participant.

(8) Exceptions to the Privilege
3.57 In its 1994 Consultation Paper on Family Courts the Commission stated that:

“It is possible that the courts will extend privilege to statements made in the course of
mediation in other contexts. There is a strong public interest in fostering mediation. However, it
is doubtful whether such a privilege could be regarded as absolute. There may, for example,
be cases where the protection of a child from a serious threat of injury would justify a court in
setting aside the privilege.”®

8 District Court of Almelo, 29 September 2004, LIN AT4104, case number 61101 HA ZA 03/910 The right of the
mediator to claim confidentiality applied only in respect of what the parties had told him during the conclusion
of a mediation agreement and not in respect of what he had been told by third parties present at the
mediation.

86 Law Reform Commission Consultation Paper on the Family Courts (LRC CP March 1994) at 56.
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3.58 In its subsequent 1996 Report on Family Courts the Commission recommended that
“information arising during the course of mediation should, subject to a number of exceptions, be
inadmissible as evidence in any subsequent court proceedings. Statutory provisions to this effect should
be enacted.” According to Kallipetis:

“There are obvious situations where in a particular case the wider concept of justice would
justify removing a party’s reliance on privilege... surely the balance of public interest should be
in favour of preserving a process which is widely recognised as being more beneficial to
disputants than litigation rather than providing a remedy for an individual case.”®

3.59 Article 7(1) of the 2008 EC Directive on Mediation sets out the following exceptions to the
confidentiality of mediation:

(a) where this is necessary for overriding considerations of public policy of the Member State
concerned, in particular when required to ensure the protection of the best interests of children
or to prevent harm to the physical or psychological integrity of a person; or

(b) where disclosure of the content of the agreement resulting from mediation is necessary in
order to implement or enforce that agreement.®’

3.60 The Commission considers that there are circumstances under which a mediation or
conciliation privilege should be overridden and now turns to examine such exceptions.

(i) Implement or enforce agreement reached at mediation or conciliation

3.61 As the Commission noted in the Consultation Paper and, as set out in Article 7(1)(b) of the
2008 Directive, if there is a dispute as to whether or not there has been a settlement above, it may be
necessary to look to the detail of the mediation or conciliation to determine the terms of that settlement.”
This exception is also set out in Article 9 of the UNICITRAL Model Law on International Conciliation which
states that “Unless otherwise agreed by the parties, all information relating to the conciliation proceedings
shall be kept confidential, except where disclosure is required under the law or for the purposes of
implementation or enforcement of a settlement agreement.””"

(i) Prevent physical or psychological injury or ill-health to a person

3.62 As noted above, the 2008 EC Directive provides an exception for the protection of
confidentiality “to prevent harm to the physical or psychological integrity of a person.”’” Similarly, under
the UMA where a party issues a threat to impose physical harm to a person during a mediation section
6(a)(3) of the Act states that there is no privilege for a mediation communication that is “a threat or

87 Law Reform Commission Report on Family Courts (LRC 52-1996) at 99.

88 Kallipetis “Note for ERA Conference on EU Code of Conduct for Mediators” Paper delivered in ERA

Conference on Cross-Border Mediation Trier, Germany, 15" May 2009.

89 Article 7 of the 2008 Directive. The “Feasibility Study into Cross Border Mediation in Family Matters” (Hague

Conference of Private International Law Permanent Bureau, 2007) also sets out the general disclosure
exceptions to confidentiality as follows: where all parties agree that information can be shared; where it is
required by law; where it is required for the purposes of enforcing an agreement; where it is required for the
purposes of implementing an agreement; where it is required for the mediator to be able to respond to a claim
of misconduct; and where it is necessary to prevent harm or abuse at 2.5.2.

70 See LRC CP 50-2008 at 3.113. See also Tomlin v Standard Telephones & Cables [1969] 3 All ER 201; and
Allen “Does mediation need further privilege? Thoughts on two recent cases” 157 NLJ 1342. Available at
www.cedr.co.uk. See LRC CP 50-2008 at paragraphs 3.113- 3.166.

91 Article 9 of the UNCITRAL Model Law on International Commercial Conciliation with Guide to Enactment and
Use 2002 (United Nations 2002). Section 6 of the UMA also states that there is no privilege for a mediation

communication that is “in an agreement evidenced by a record signed by all parties to the agreement”.
92 Article 7(1)(a) of the 2008 Directive.
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statement of a plan to inflict bodily injury or commit a crime of violence”. The mediator has a discretion
whether to breach privilege and is himself expected to gauge the seriousness of the threat.

(iii) Disclosure required by law

3.63 A mediation or conciliation communication is not privileged when disclosure is required by law.
Mediators and conciliators should be familiar with the legal requirements in relation to mandatory
disclosure. In particular, all mediators and conciliators should be fully familiar with the reporting
requirements which set out in the Children First: national guidelines for the protection and welfare of
children.” Codes of ethics for mediators and conciliators should set out clear guidelines in relation to the
issues of voluntary and mandatory disclosures stemming from mediation or conciliation communications.
There needs to be clarity on the responsibilities of mediators and conciliators on this issue.

3.64 Furthermore, the Commission notes that there should be no privilege for a mediation or
conciliation communication that is intentionally used to plan a crime, attempt to commit or commit a crime,
or to conceal an ongoing crime or ongoing criminal activity. The Commission considers that this exception
should not cover mediation or conciliation communications constituting admissions of past crimes, or past
potential crimes, which remain privileged unless required by law. Furthermore, it should be noted that
Finlay CJ in Murphy v Kirwan® stated that “... the essence of the matter is that professional privilege
cannot and must not be applied so as to be injurious to the interests of justice and to those in the
administration of justice where persons have been guilty of conduct of moral turpitude or of dishonest
conduct, even though it may not be fraud.””®

(iv) To prove or disprove a claim or complaint of professional misconduct or negligence
filed against a mediator or conciliator

3.65 The Commission is aware that many mediators and conciliators exclude negligence in their
agreement to mediate/conciliate and exclude the ability of the parties to issue proceedings against them.
Section 50 of the Mediators Institute of Ireland’s Code of Ethics and Practice states that a:

“Mediator may have to breach confidentiality without the consent of any or all of the Clients and
/ or Parties in the following circumstances .. To enable the Mediator to defend themselves from
a complaint, disciplinary process, negligence or other proceeding against them arising from the
mediation.”

3.66 Similarly, Section 6(a)(5) of the UMA states that there is no privilege for a mediation
communication that is “sought or offered to prove or disprove a claim or complaint of professional
misconduct or malpractice filed against a mediator.” This is an important provision as the question arises
as to whether a party may provide evidence of professional misconduct or negligence occurring during a
mediation or conciliation. The failure to provide an exception for such evidence would mean that a
mediator or conciliator could act unethically or in violation of standards without concern that evidence of
the misconduct would later be admissible in a proceeding brought for recourse.

3.67 In a 2005 case in the District Court of Arnhem (Germany), the matter in dispute was the quality
of the work performed professionally by the mediator, since it was argued that the mediator had made
serious errors. ” The defence claimed that the duty of confidentiality prevented this aspect of the dispute
from being submitted to the courts. The District Court held that the duty of confidentiality contained in the
mediation agreement between the parties (standard mediation agreement) did not apply in a professional
liability proceedings.

93 Children First: national guidelines for the protection and welfare of children. (Office for the Minister of Children

and Youth Affairs, Department of Health and Children, July 2010). These guidelines were first introduced in
1999 and were revised in July 2010.

9 [1994] I.R. 293. This case involved a lawyer-client privilege. See Noctor “Legal Professional Privilege & The

Public Safety Exception” (1999) 17 ILT 230.
7 Ibid. at 300.
% 25 May 2005 LIN AU0366, case number 122055 / HA ZA 04-2431.
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3.68 The Commission considers it important that in ensuring the quality of mediation and
conciliation processes, parties should be in a position to air grievances against a mediator or conciliator.
However, the mediator or conciliator must be in a position to defend themselves when such allegations
are made. Therefore, a mediation or conciliation communication may not be privileged in instances where
it is required to prove or disprove a claim or complaint of professional misconduct or negligence by a
mediator or conciliator. Furthermore, the Commission considers that this exception would ensure that a
mediator or conciliator could not hide behind the confidentiality privilege to render a disciplinary
investigation into their conduct ineffective.

(b) Conclusion

3.69 The Commission considers that a distinct form of privilege for mediation and conciliation
cannot be absolute. As discussed above, there are a number of circumstances when a mediation or
conciliation communication should not be protected. The Commission recommends that the confidentiality
privilege does not apply - where disclosure of the content of the agreement resulting from mediation or
conciliation is necessary in order to implement or enforce that agreement; where disclosure is necessary
to prevent physical or psychological injury or ill health to a person; where disclosure is required by law;
where the mediation or conciliation communication is used to attempt to commit a crime, or to commit a
crime, or to conceal a crime; or where disclosure is necessary to prove or disprove a claim or complaint of
professional misconduct or negligence filed against a mediator or conciliator. Furthermore, the
Commission recommends that evidence introduced into it used in a mediation or conciliation that is
otherwise admissible or subject to discovery in civil proceedings outside of a mediation or conciliation
shall not be or become inadmissible because it was introduced into or used in a mediation or conciliation.

3.70 The Commission recommends that the confidentiality privilege does not apply - where
disclosure of the content of the agreement resulting from mediation or conciliation is necessary in order to
implement or enforce that agreement; where disclosure is necessary to prevent physical or psychological
injury or ill health to a person; where disclosure is required by law; where the mediation or conciliation
communication is used to attempt to commit a crime, or to commit a crime, or to conceal a crime; or
where disclosure is necessary to prove or disprove a claim or complaint of professional misconduct or
negligence filed against a mediator or conciliator.

3.71 The Commission recommends that evidence introduced into it used in a mediation or
conciliation that is otherwise admissible or subject to discovery in civil proceedings outside of a mediation
or conciliation shall not be or become inadmissible because it was introduced into or used in a mediation
or conciliation.

9) Party expectations of confidentiality outside of proceedings

3.72 The Commission notes that the UMA rightly recognises a distinction between disclosure of
mediation communications in a subsequent civil litigation and the disclosure of mediation communications
where there is no subsequent civil litigation. This distinction is set out because parties may reasonably
expect that they can discuss their mediation or conciliation experience with spouses, family members and
others without the risk of civil liability that might accompany an affirmative statutory duty prohibiting such
disclosures. Such disclosures often have salutary effects-such as bringing closure on issues of conflict
and educating others about the benefits of mediation or the underlying causes of a dispute. In contrast,
parties may prefer absolute non-disclosure to any third party, in other situations, parties may wish to
permit, even encourage, disclosures to family members, business associates, even the media. The
Commission considers that these decisions are best left to the good judgment of the parties, to decide
what is appropriate under the unique facts and circumstances of their disputes.

(10) Conclusion

3.73 The Commission concurs with the view that “Confidentiality is essential to the mediation
process; without it parties would not be willing to make the kind of concessions and admissions that lead
to settlement.””” Public confidence in, and the voluntary use of, mediation and conciliation can be
expected to expand if people have confidence that the mediator or conciliator will not take sides or

77 Johnson “Confidentiality in Mediation” (2002) 30 Fla St U L Rev 489.
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disclose their statements, particularly in the context of other investigations or any subsequent civil
litigation. Indeed, the public confidence rationale has been extended in the United States to permit the
mediator to object to testifying, so that the mediator will not be viewed as biased in future mediation
sessions that involve comparable parties.” The Commission recognises that all the issues stemming from
confidentiality and disclosures in a mediation and conciliation cannot be addressed fully in statutory
provision. Furthermore, the Commission strongly suggests that codes of ethics for mediators and
conciliators sure ensure clarity on these issues to supplement the statutory provisions, especially in
relation to disclosures which mediators and conciliators are required to make by law.

E Self-Determination
(1) Consultation Paper
3.74 As the Commission noted in the Consultation Paper, mediation and conciliation processes are

based on the underlying concept of party autonomy which permits the parties to retain virtually all of the
power over the resolution and outcome of their dispute.” This principle is known as self-determination
and it is purported that:

“... it offers procedural justice protections, providing parties with fairness and dignity.... and
parties’ perceptions of procedural justice are enhanced when they actively participate in the
process and voluntarily consent to an outcome that is free of any coercive influences.”'™

3.75 In the Consultation Paper, the Commission provisionally recommended that parties to
mediation or conciliation should be fully informed about the process by the neutral and independent
mediator or conciliator before they consent to participate in it, that their continued participation in the
process should be voluntary, and that they understand and consent to the outcomes reached in the
process.'”’ The Commission also provisionally recommended that parties should be encouraged to seek
independent advice, legal or otherwise, before signing an agreement entered into at conciliation or
mediation.'”

3.76 The 2008 EC Directive also explicitly provides for the principle of self-determination where it
states that “The mediation provided for in this Directive should be a voluntary process in the sense that
the parties are themselves in charge of the process and may organise it as they wish and terminate it at
any time.”'®® Similarly, the UNICITRAL Model Law on International Conciliation addresses the principle of
self determination and the sets out that:

1. The parties are free to agree, by reference to a set of rules or otherwise, on the manner in
which the conciliation is to be conducted.

2. Failing agreement on the manner in which the conciliation is to be conducted, the conciliator
may conduct the conciliation proceedings in the circumstances of the case, any wishes that the
parties may express and the need for a speedy settlement of the dispute.'%

78 NLRB v. Macaluso, 618 F.2d 51 (9th Cir. 1980) (public interest in maintaining the perceived and actual
impartiality of mediators outweighs the benefits derivable from a given mediator’s testimony).

9 LRC CP 50-2008 at 3.141.

100 Nolan-Haley “Self-determination in International Mediation: Some Preliminary Reflections” (2006) 7 Cardozo J

Conflict Resol 277 at 278. See also Nolan-Haley “Informed Consent in Mediation: A Guiding Principle for Truly
Educated Decisionmaking” (1999) 74 Notre Dame L Rev 775.

10" LRC CP 50-2008 at 3.152.

102 LRC CP 50-2008 at 3.153.

103 Recital 13 of the 2008 Directive.

104 UNICITRAL Model Law on International Conciliation at Article 6.1 and 6.2.
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3.77 The Commission now turns to examine this principle in more detail and, in particular, the
issues of capacity and informed consent in a mediation or conciliation as these issues are intrinsically
linked to the principle of self-determination.

(2) Capacity to Participate

3.78 Party capacity to participate in a mediation or conciliation is an aspect of self-determination that
extends to a continuum of potential obstacles to full participation by a broad range of persons. Mental
illness, domestic violence, abuse, duress, fraud, and stress associated with conflict may impact a party’s
ability to use the process effectively and to make informed decisions which may have serious legal and
personal consequences for them. The Commission considers it important to note from the outset that, the
issue of capacity is relevant to all mediations, and is not just an issue for elder mediations, although it
may be a heightened issue in that setting.'®

3.79 The Commission considers that the determination of a party’s capacity, legal or mental, to
participate in a mediation or conciliation should not be determined by a legal or medical professional
outside of the process. It is the responsibility of the mediator or conciliator to determine the capacity of the
party to participate at all stages during the process. It should be noted that under the Scheme of Mental
Capacity Bill 2008 “it shall be presumed unless the contrary is established that a person has capacity.”'%
Therefore, the Commission suggests that mediators and conciliators should presume that all parties have
the capacity to participate in the mediation or conciliation process with the appropriate accommodation.

3.80 The Commission considers that if, at any point in the mediation or conciliation process, a party
appears to have difficulty comprehending the process, issues, or settlement options, or difficulty
participating actively in the process, the mediator or conciliator should explore with the party the
circumstances and potential accommodations, modifications, or adjustments that would enable the party's
participation. If no accommodation, modification, or adjustment can reasonably be provided that enables
the person's participation to at a reasonable level, the mediator or conciliator should postpone or
terminate the session. Accommodations might include changing the place or time of the session,
including a support person, keeping the sessions short, or using techniques and strategies helpful for
communication with persons with memory loss or confusion.””’ As set out in the 2008 Scheme of a Bill “a
person shall not be treated as unable to make a decision unless all practicable steps to help him or her to
do so have been taken without success.”'™®

3.81 The capacity to make a decision is defined in Head 2(1) of the 2008 Scheme of a Bill as “the
ability to understand the nature and consequences of a decision in the context of available choices at the
time the decision is to be made”. This reflects the international move towards a functional approach to
capacity.'” In its 2006 Report on Vulnerable Adults and the Law the Commission describes the functional
approach as involving an “issue-specific and time-specific assessment of a person’s decision making
ability.”'"® It recognises, for example, that a person may have the capacity to decide their living
arrangements but not have the capacity to enter into a financial arrangement. It is important to note that
under the 2008 Scheme of a Bill that “a person is not to be treated as unable to make a decision merely
because he or she makes an unwise decision.”""

105 See Chapter 6 below for a discussion on elder mediation.

106 Head 1(a) of the 2008 Scheme of a Bill. The Commission understands that a Mental Capacity Bill, building on

the 2008 Scheme of a Bill, may be published by the end of 2010 or in early 2011. See also Morrissey
“Advance Directives in Mental Health Care: Hearing the Voice of the Mentally 1II” (2010) 16(1) MLJI 21.

107 Wood ‘Addressing Capacity: What is the Role of the Mediator?’ (July 2003). Online article available at:
http://www.mediate.com/articles/woodE1.cfm.

108 Head 1(c) of the 2008 Scheme of a Bill.

199 This is particularly evident from Head 5 and Head 6 of the 2008 Scheme of a Bill.

"0 Law Reform Commission Report on Vulnerable Adults and the Law (LRC 83- 2006) at 46.

i Head1(d) of the 2008 Scheme of a Bill. Under the 2008 Scheme of a Bill a person lacks the capacity to make

a decision if he or she is unable: (a) to understand the information relevant to the decision; (b) to retain that
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3.82 The Commission considers it is important to note that there is a duty on mediators and
conciliators to continually assess for capacity at every stage where a party must make a decision during
the process. For example, does the party have the capacity to understand and sign the agreement to
mediate or conciliate? Does the party have the capacity to understand the process? Does the party have
the capacity to engage in negotiations with the other side? Assessing the capacity of a party must occur
throughout the mediation and conciliation process. The Commission concurs with the view that:

“The assessment of mediation readiness, or mediation capacity - and the subsequent planning
of process adaptations or whatever other methods will ensure such capacity - is an ethical
obligation of the mediator. This needs to be carried out through respectful screening
processes.”''?

3.83 Therefore, the Commission considers that all mediators and conciliators must have a broad
understanding of the concept of capacity and have appropriate training in screening and assessing
capacity.'” Furthermore, the Commission recommends that in determining the capacity of parties in a
mediation or conciliation, the guiding principles set out in the Scheme of Mental Capacity Bill 2008 should
be followed."*

3.84 The Commission recommends that a mediator or conciliator shall ensure, at all stages in the
mediation or conciliation process, that a party has the capacity to engage in the process by reference

(a) Inthe case of a natural person, to the test of capacity in the Scheme of the Mental
Capacity Bill 2008; and

(b) In the case of any other person, to whether that person (whether unincorporated or
incorporated) is acting within their powers.

3) Informed Consent

3.85 In its Consultation Paper, the Commission provisionally recommended that parties to mediation
or conciliation should be fully informed about the process by the neutral and independent mediator or
conciliator before they consent to participate in it, that their continued participation in the process should
be voluntary, and that they understand and consent to the outcomes reached in the process.''® The issue
of informed consent is intrinsically linked with the issue of party capacity and the principle of self-
determination. As noted in the Consultation Paper “... the principle of informed consent provides the
structural framework through which this value [of self-determination] is measured in mediation.”'"®

3.86 The Commission considers it extremely important that parties in a mediation or conciliation fully
understand and consent to the process, the outcomes of the process, and that the implications of
enforceability and confidentiality should be explained to the parties prior to their engagement in the
process. It also agrees with the view that:

“Consent theoretically guards against coercive behaviour by third-party facilitators and honors
party participation. Apart from its fairness, justice, and human dignity values, consent matters a

information; (c) to use or weigh that information as part of the process of making the decision; or (d) to
communicate his or her decision (whether by talking, using sign language or any other means) or, if the
decision requires the act of a third party to be implemented, to communicate by any means with that third
party.

1z Hedeen “Ensuring Self-Determination through Mediation Readiness: Ethical Considerations” (2003). Online

article available at: http://www.mediate.com/articles/hedeenT1.cfm.

s See also Chapter 11 below on the issue of training for mediators and conciliators.

114 A Mental Capacity Bill is expected to be published in the near future (see Government Legislation Programme,

September 2010).
"> LRC CP 50-2008 at paragraph 3.152.

e Nolan-Haley “Informed Consent in Mediation: A Guiding Principle for Truly Educated Decisionmaking” (1999)

74 Notre Dame L Rev 775 at 789.
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great deal in mediation [and conciliation] because of its instrumental value. Consent is linked to
sustainability — it implies a commitment to honor one’s promise.”'"’

3.87 Indeed, the 2004 European Code of Conduct for Mediators provides that:

“The mediator shall satisfy himself/herself that the parties to the mediation understand the
characteristics of the mediation process and the role of the mediator and the parties in it. The
mediator shall in particular ensure that prior to commencement of the mediation the parties
have understood and expressly agreed the terms and conditions of the mediation agreement
including in particular any applicable provisions relating to obligations of confidentiality on the
mediator and on the parties.” ''®

3.88 The responsibility for ensuring that the principle of self-determination is protected and that
informed consent is given by the parties, both at the outset of the process and throughout the process,
rests with the mediator or conciliator and, if present, the parties’ legal representatives involved in the
process.

3.89 The Commission recommends that parties involved in a mediation or conciliation should be fully
informed by the mediator or conciliator:

(a) about the process, that is, mediation or conciliation as the case may be, before they
agree to participate in it;

(b) that their continued participation in the process is voluntary; and
(c) that they understand and consent to any agreed outcomes reached in the process.

4) Seeking Independent Advice During a Mediation or Conciliation

3.90 In the Consultation Paper, the Commission provisionally recommended that parties should be
encouraged to seek independent advice, legal or otherwise, before signing an agreement entered into at
conciliation or mediation.'"” As noted in the European Commission’s 2002 Green Paper on ADR:

“... the parties' agreement is the essential and, from a certain standpoint, the most sensitive
stage of the procedure.’ Indeed, care must be taken to ensure that the agreement concluded is
genuinely an agreement... It would therefore appear that there is a need for a period of
reflection before the signing or a period of retraction after the signing of the agreement.”'?

3.91 This reflects the Council of Europe’s 2002 Recommendation on mediation in civil matters which
recommended that “Mediation processes should ensure that the parties be given sufficient time to
consider the issues at stake and any other possible settlement of the dispute.”’?' Article 4 of the EU
Commission’s Recommendation of 4 April 2001 on the principles for out-of-court bodies involved in the
consensual resolution of consumer disputes states that:

“The parties should have access to the procedure without being obliged to use a legal
representative. Nonetheless the parties should not be prevented from being represented or
assisted by a third party at any or all stages of the procedure.”'??

3.92 The Commission agrees with this point and considers that parties should be encouraged to
seek independent advice, legal or otherwise, before signing an agreement entered into at conciliation or

"7 Nolan-Haley “Mediation Exceptionality” (2010) 78 Fordham L. Rev. 1247 at 1251.
"% 2004 European Code of Conduct for Mediators 1.1.

"% LRC CP 50-2008 at paragraph 3.153.

120 Green Paper on alternative dispute resolution in civil and commercial matters COM/2002/0196 Final. Available

at http://eurlex.europa.eu/.

121 Council of Europe, Recommendation Rec (2002)10 of the Committee of Ministers to Member States on

mediation in civil matters.

122 Commission Recommendation of 4 April 2001 on the principles for out-of-court bodies involved in the

consensual resolution of consumer disputes 2001/210/EC C4.
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mediation.'” The Commission considers that there is a fundamental distinction between a mediator or
conciliator providing legal information to parties and a mediator or conciliator providing legal advice to
parties. The Council of Europe’s 1998 Recommendation 98(1) 1 on family mediation states that “the
mediator may give legal information but should not give legal advice. He or she should, in appropriate
cases, inform the parties of the possibility for them to consult a lawyer or any other relevant professional
person.”'?* Information-giving involves maintaining a relationship of impartiality with the parties.
Information should be given as a resource without any attempt to recommend how it should be acted
upon.'®

3.93 Furthermore, the Commission considers that it is a decision for the party to determine whether
they will have advisors present during the mediation or conciliation. A mediator or conciliator should not
be permitted to restrict an advisor from being present during a mediation or conciliation.'?® Other
jurisdictions have legislated to this effect. For example, section 10 of the UMA provides that “An attorney
or other individual designated by a party may accompany the party to and participate in a mediation.”

3.94 It is important to note that, regardless of whether a legal or other adviser is present, the parties
remain in control of the process. Indeed, it has been suggested that in other jurisdictions there are
concerns about the conduct of some members of the legal profession in ADR processes, particularly in
mediation. Some lawyers may be happy to exclude or limit the parties’ direct participation in the process,
and may be more focused on the legal risks involved than facilitating a resolution. It seems likely that this
behaviour reflects an adversarial culture and a lack of understanding of ADR. The Commission considers
that where advisers are present at a mediation or conciliation, the parties’ right to self-determination must
not be diminished by the involvement of the advisors in the process. It is important that all parties and
non-party participants understand their role within the process.

3.95 The Commission recommends that parties may be encouraged by a mediator or conciliator to
seek independent advice, legal or otherwise, before signing an agreement entered into during a
mediation or conciliation.

(5) Conclusion

3.96 Litigation effectively delegates power and control of the resolution of the dispute to a third party
and the parties involved do not retain full control over the dispute. Some litigating parties become
relatively passive, disempowered and often disillusioned by the entire process.'”’ The Commission
emphasises, of course, that there are many cases in which parties to a dispute will, for a multitude of
personal and legal reasons, wish to hand over control of the dispute to an arbitrator or a court. In contrast,
mediation and conciliation, through the principles of self-determination and party autonomy, allow the
parties to retain full control over their dispute. Thus, these ADR processes, unlike litigation, are said to
empower citizens to determine the outcome to their own dispute.

123 The Boston Bar Association has expressed doubts about the ability of a lawyer to review an agreement

effectively when that lawyer did not participate in the give and take of negotiation. Boston Bar Ass'n, Op. 78-1
(1979).

124 Council of Europe, Recommendation 98(1) 1 of the Committee of Ministers to Member States on Family

Mediation.

125 Explanatory Memorandum to Recommendation No. R (98) 1 at 46 and 47.

126 See Stulberg, Fairness and Mediation, 13 Ohio St. J. on Disp. Resol. 909, 936-944 (1998); McEwen, Rogers,
and Maiman, Bring in the Lawyers: Challenging the Dominant Approaches to Ensuring Fairness in Divorce
Mediation, 79 Minn. L. Rev. 1317 (1995). In the United States, some statutes permit mediators to exclude
lawyers from mediation sessions, particularly in family mediation sessions. The Commission does not agree
with this approach. See Cal. Fam. Code § 3182.

127 | RC CP 50-2008 at 3.140.
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