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LAW REFORM COMMISSION6 S ROL E

The Law Reform Commission is an independent statutory body established by the Law Reform
Commission Act 1975. The Commi ssi ond6s principal role is t
proposals for reform, in particular by recommending the enactment of legislation to clarify and modernise
the law. Since it was established, the Commission has published over 160 documents (Consultation
Papers and Reports) containing proposals for law reform and these are all available at www.lawreform.ie.
Most of these proposals have led to reforming legislation.

The Commirslesis carriedl sut primarily under a Programme of Law Reform. Its Third Programme
of Law Reform 2008-2014 was prepared by the Commission following broad consultation and discussion.
In accordance with the 1975 Act, it was approved by the Government in December 2007 and placed
before both Houses of the Oireachtas. The Commission also works on specific matters referred to it by
the Attorney Gener al under the 1975 Act. Since
activity, Statute Law Restatement and the Legislation Directory.

Statute Law Restatement involves the administrative consolidation of all amendments to an Act into a
single text, making legislation more accessible. Under the Statute Law (Restatement) Act 2002, where
this text is certified by the Attorney General it can be relied on as evidence of the law in question. The
Legislation Directory - previously called the Chronological Tables of the Statutes - is a searchable
annotated guide to legislative changes, available at www.irishstatutebook.ie. After the Commission took
over responsibility for this important resource, it decided to change the name to Legislation Directory to
indicate its function more clearly.
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INTRODUCTION

A Background to the Report

1. This Reportf or ms part of tThird Prayeamme of lsaiv &efodns 2008-2014" and
follows the publication, in September 2009, o f t h e C o nQorsutationoPap&rson Personal Debt
Management and Debt Enforcement® and the publication, in May 2010, of its Interim Report on Personal
Debt Management and Debt Enforcement.® The 2009 Consultation Paper examined the law on personal
indebtedness and insolvency in Ireland in its wider policy setting, with the Commission placing particular
emphasis on reform of the law concerning personal insolvency, debt enforcement and the pre-judgment

and enforcement procedures for the recovery of debt. As di scussed bel ow, t he

Conference 2009 also explored the issue of debt management and debt enforcement, including options
for reform from a comparative perspective. The Commission is extremely grateful to the speakers and
delegates who provided valuable insights to the Commission in preparing this Report.

2. Indeed, many of the conference delegates followed up with detailed submissions to the
Commission on the provisional recommendations made in the Consultation Paper. In addition, the
Commission received a large number of other submissions on the many aspects of this area of the law,
and their detailed content provided valuable material on which the Commission reflected in preparing this
Report, and indeed confirmed the need for wide-ranging and fundamental reform. The Commission also
held further consultative meetings with interested parties during 2010, including with representative
bodies who had assisted in the pr epar ati on of tinteem Repornor Ressonal rDébs
Management and Debt Enforcement. Again, the Commission expresses sincere thanks to all those who
took the time to make submissions on this project and to participate in the consultative meetings. The
submissions received and the material generated through the consultative meetings have been

considered by the Commission in the preparation of this Report, which contains the Co mmi s sfinad n 6 s

recommendations on this project. The Appendix containst he Co mmi s sPersoma Issolekency Billt
intended to implement the key recommendations in the Report.

B General framework of the analysis of indebtedness and relevanceoficandét pay
payo
3. In approaching this project, the Commission built on valuable research work in Ireland, notably by

the Free Legal Advice Centres (Flac), and also on international studies in the area. The Commission
recognised that the focus on personal insolvency and debt enforcement involving individuals raised a
wider context of personal indebtedness generally. Therefore the Commission, adopting as a reference
point the framework proposed in a 2008 study funded by the European Commission,* approached the

subject on the basis of six fAbuilding blocksodo of:

e Responsible borrowing

e Responsible lending

e Responsible arrears management
e Debt counselling

e Personal insolvency law, and

e Holistic court procedures.

Law Reform Commission Report on Third Programme of Law Reform 2007-2014 (LRC 86-2007), Project 2. In
accordance with the Law Reform Commission Act 1975 the contents of the Third Programme of Law Reform
were approved by the Government in December 2007 and placed before both Houses of the Oireachtas.

LRC CP 56-2009. This is referred to as the Consultation Paper in the remainder of this Report.
LRC 96-2010.

Towards A Common Operational European Definition of Over-Indebtedness (European Commission,
Directorate-General for Employment, Social Affairs and Equal Opportunities 2008).
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4. The Commission fully appreciated, however, t hat
appropriate subject-matter for review by the Commission, due to the wide and complex questions of

economic and social policy involved. Therefore while the Commission drafted the 2009 Consultation

Paper on the basis that it should provide, to the greatest extent possible, a wide-ranging examination of

the current law on personal indebtedness, it attempted also to identify those issues which could be

addressed by other bodies as well as those which could suitably be dealt with by the Commission. In
particul ar, the Commivasi phasepromathef d6ctish and si xt
personal insolvency law and legal debt enforcement proceedings, and the Commission limited its

provisional recommendations for law reform to these areas.

5. A fundament al a s p e c tappooéch, wiiich is @fteated in $he litevatui® surveyed

in the Consultation Paper, is the need to ensure that reform proposals draw a clear distinction between

those who are unable to repay debts and thoswonmtto ar
payo di $Whilenthistdistimation does not translate into a crude matter of forgiveness for those who

are unable to pay and unending proceedings fAto the e
provides a useful basis for reform proposals. In any event, as the Commission noted in the Consultation

Paper, the distinction between ficandt payo and fAwonodt
rather indicates two ends of a spectr unay(Owiitnh bientdwieveir
reformed law on personal debt should, therefore, take an individualised debtor-specific approach.

C The Current Economic and Social Context

6. Th e Commi preposalsforgeform of this area of law take place against the backdrop of a
global and national recession and an unprecedented liquidity and solvency crisis in the banking system in
the State. The convergence of these two enormous fiscal shocks has led to a sudden increase in
unemployment, the need for massive capital investments in the banking system and enormous budgetary
cutbacks. In terms of this project and Report, the global and national recession had also been preceded
by huge increases in the levels of personal debt in Ireland in recent years. As the Commission noted in
the Consultation Paper, these events have magnified the need to ensure that the law must keep pace
with the changing needs of Irish society and recognise the role of consumer credit in the modern
economy.6 The Commission noted that one study estimated that the ratio of household debt to disposable
income had risen from a level of 48% in 1995 to 176% in 2009.” The Commission acknowledged that
while the majority of consumer borrowers remain in a position to repay their debts, straitened economic
conditions have led to rising levels of over-indebtedness and serious debt difficulties for many
households.® Data compiled as part of the Central Statistics Office Survey on Income and Living
Conditions 2008 (2008 SILC) found that 20.3% of Irish households were in arrears on at least one of the
following five forms of credit: an overdrawn bank account; an outstanding credit card balance; mortgage,
rent or utility arrears; arrears on other bills; and arrears on other loans.® This indicates that almost 80% of
Irish households surveyed in 2008 were free from arrears, notwithstanding the very high average levels of
debt being carried by Irish households.

7. The Consultation Paper also noted that the literature in this area indicates that the primary cause
of over-indebtednessisa change in a househol dbs i ncome, want h s or
fii ncome can make &hdusehold over four times more likely to fall into arrears when compared with

(LRC CP 56-2009) at paragraphs 1.61 to 1.74.
(LRC CP 56-2009) at paragraph 1.16.

Ibid, citing The Debt of the Nation: How we Fell in and out of Love with Debt (Amarach Research 2009), 4-5,
available at: http://www.amarach.com/assets/files/The%20Debt%200f%20the%20Nation.pdf (accessed 6 May
2010).

(LRC CP 56-2009) at paragraph 1.17. For a discussion of the concepts of indebtedness and over-
indebtedness, see (LRC CP 56-2009) at paragraphs 1.03 to 1.10.

Survey on Income and Living Conditions (SILC) 2008 (Central Statistics Office 2009) at 21 to 34. Available at:

http://www.cso.ie/releasespublications/documents/silc/2008/silc_2008.pdf (Accessed 1 May 2010).



a household which has experienced an improvement in income.® Rises in unemployment and falls in
average income in Ireland in recent years have therefore led to the development of economic conditions

that have contributed to rising levels of over-indebtedness.’! The Commission thus recognises that the

recent deterioration of macro-economic conditions in Ireland, which reflects international developments,

has led to increased personalover-i ndebt edness and repayment difficulti
as indicated by the data compiled by organisations such as the Central Bank of Ireland Commission, the

Courts Service, and the Money Advice and Budgeting Service (MABS).}> Nonetheless the position
remains that Irish law should cater for a position in which most borrowers are in a position to repay their
obligations, while a minority of over-indebted individuals are unable to do so. This reinforces the
Commi ssionds analysis that debt management systems,
system, should be efficient and fair for both debtors and creditors.

D The Commission 6s Annual Conference 2009

8. In early 2009, bearing in mind the importance of reform in this area, the Commission had already
decided that its Annual Stakeholder Conference, held in November 2009, should focus on the issues
addressed in the Consultation Paper. The Conference discussed the provisional recommendations in the
Consultation Paper and the need for long-term reform; speakers also noted that, during 2009, a number
of initiatives had already been put in place or were in train to deal in the short term with the growing
problem of personal indebtedness.

9. Conference speakers drew attention to the impact of the massive global, and local, economic
crisis, and that this had already focused on the need for significant reform of the financial services
regulatory regime. In turn, this had prompted an almost equal amount of attention on the need to address
the increasing problem of personal indebtedness, and on the deficiencies in the existing legislative
arrangements and legal processes concerning debt management and debt enforcement. The Conference
speakers acknowledged that this had already been reflected in the inclusion of a commitment in the
October 2009 Renewed Programme for Government to take steps to reform the law in this area in the
light of the Commissi onés provi si onal recommendations in the Cor
that this commitment to urgent reform has received widespread support politically and in the media. By
the time of the Conference, therefore, there was growing consensus on the need for urgent action on this
aspect of the law.

E The Commi ssionds WolnterimmRgpor oup and

10. With this in mind, in December 2009 the Commission decided to establish a Working Group on

Personal Debt Management and Debt Enforcement which would review, within a strictly defined time

frame, what additional actions could be put in place in the short-term, pending the long-term solutions that

would realistically take some time to implement. The Commission drew up a proposed list of members of

the Working Group, drawing on the parties with whom consultations had been held prior to the publication

of the Consultation Paper, and focused on those 1T Government Departments, statutory bodies and
representative bodies i who were in a position to agree and implement specific solutions. The
deliberations of the Working Group ledtot he publ i cati on, i n May Ing@ml O, of
Report on Personal Debt Management and Debt Enforcement.*®

11. In the Interim Report, the Commission departed from its usual approach of setting out a series of
recommendations for reform. Instead, the Interim Report contained a 14 Point Action Plan setting out
specific actions on debt management and enforcement that had already been put in place, or were in

10 (LRC CP 56-2009) at paragraphs 1.32 to 1.36, citing Duygan-Bump and Grant Household Debt Repayment

Behaviour: What Role do Institutions Play? Federal Reserve Bank of Boston Working Paper No. QAUO08-3,
available at: http://www.bos.frb.org/bankinfo/gau/wp/2008/qgau0803.htm, at 15 (accessed 1 May 2010).

1 See Interim Report on Personal Debt Management and Debt Enforcement (LRC 96-2010), at paragraph 2.17.

12 Ibid, at paragraphs 2.22 to 2.30.

13 LRC 96-2010.



train, arising from discussi o n's invol ving me mber s of t he Commi s s
Commi ssionds focus, with the benefit of the assistan
quickly as possible in 2010 - on as many issues as possible - in the context of the overall problem of

personal indebtedness. In respect of each matter, several relevant members of the Working Group
participated in the discussion of the action involved, while at the same time it was clear which member

had ultimate authority to take action to progress the matter. The agreement, or comments, of all
representatives was not sought in relation to all issues considered by the Group.

12. The items in the 14 Point Action Plan in the Interim Report were linked to specific members of the
Working Group who had either already progressed that item to a conclusion or were to progress it to a
conclusion during 2010. Some of these actions, such as the reduction of the discharge period in the
Bankruptcy Act 1988 from 12 years to 6 years, were presented as interim solutions pending a complete
and long-term framework to deal with personal indebtedness. Others, such as the need for a Standard
Financial Statement and Model Rules of Court on a Pre-Action Protocol in consumer debt proceedings,
were seen as key elements of the long-term framework. In that respect, some of the actions noted in the
Interim Report were likely to be part of the complete, holistic, approach to debt management on which the
Commission makes its final recommendations in this Report.

13. Among the topics discussed in the Interim Report were:
e general reform of financial services regulation;
e regulation of money advice undertakings;
e credit reporting;
e application of statutory codes in court proceedings;

e development of arrears management and debt settlement principles in cases of non-mortgage
arrears (through the extension of the IBF-MABS Operational Protocol);

o development of a Standard Financial Statement;

e development of a Pre-Action Protocol/pre-litigation notice in consumer debt proceedings;
e modernisation of Irish bankruptcy law; and

e  distribution of information to borrowers in difficulty.

14. Having dealt witht hese i ssues i n Intehne Refoot,nthisi Remort lwas, dherefore,

focused on reform of personal insolvency law and debt enforcement procedur e s . The Commi ss
deliberations leading up to the Interim Report had also identified two further issues, the regulation of debt

collection undertakings and the provision of legal advice and legal aid to persons involved in debt
proceedings, which are also considered in this Report.

F Reports of the Mortgage Arrears and Personal Debt Review Group

15. In preparing this Report, the Commission is also conscious of the work of the Mortgage Arrears

and Personal Debt Review Group, which the Government established in February 2010. The Review

Group published an Interim Report in July 2010 and its Final Report in November 2010.** As the Review

Gr o u pitlé slearly indicated, its terms of reference extended to both mortgage and non-mortgage

personal debt. It was also mandated to consider proposals made by the Commission. To a large extent,

for the reasons given in the 2009 Consultation Paper, the Commission has focused on non-mortgage

personal debt. Nonetheless, the deliberations leading to, and the contents of, the Commi s s ilrdenird s

Report, required that, in light of the holistic approach to personaldebt-as advocated in the C
Consultation Paper - both mortgage and non-mortgage personal debt must be considered in order to

provide satisfactory solutions to the problem of personal indebtedness.

16. The Commission emphasises that this project and Report have not considered to any significant
extent the issue of mortgage debt. This is because the November 2010 Final Report of the Mortgage

14 Both Reports are available on the website of the Department of Finance, www.finance.gov.ie.



Arrears and Personal Debt Review Group made specific recommendations on the issue of mortgage
debt, notably by recommending that all lenders must develop a Mortgage Arrears Resolution Process
(MARP), which must include further forbearance measures to assist mortgage holders, including where
they agree to pay at least 66% of the interest payments on their mortgage.™ Indeed, there is general
agreement that two aspects of mortgage debt mark it out as different from other personal debt: first, from
a personal and social point of view, its connection with peopl ebs
family home; and, second, from a legal point of view, the fact that, until the mortgage debt has
crystallised, it is a secured debt. As the Commission notes in this Report, such secured debts are almost
invariably excluded from the scope of non-judicial personal debt settlement systems found in other states.

17. Of course, once the mortgage debt has crystallised, for example, through enforcement
proceedings for mortgage default (bearing in mind the current moratorium on enforcement proceedings
and other mortgage forbearance arrangements), any outstanding unpaid debt becomes an unsecured
debt. Given that recommendations on mortgage debt have already been made in the Final Report of the
Mortgage Arrears and Personal Debt Review Group, the Commission does not attempt in this Report to
present or suggest solutions to the mortgage debt situation as such. Nonetheless, the Commission is
conscious that where a mortgage debt has crystallised and leaves some outstanding unpaid debt owing
to the mortgage lender, this (now unsecured) personal debt becomes part of the overall indebtedness that
must be consi der ed u prdpesed legislaive@anmeworkors dersamd issolvency. The
Commi s s iropasailssdo rot, therefore, apply to mortgage debt while the mortgage remains in place,
but may apply where the mortgage debt changes to

S ensEeE

ot he

G Main el ements of the Commi ssionbdés recommendati on

18. The Commission now turns to provide a general overview of the key elements in its proposals for
reform of the law on personal insolvency and debt enforcement in this Report.

(1) Non-judicial personal insolvency and debt settlement institutional reform: Debt
Enforcement Office

19. The first key element of the Commissioné groposals is the enactment of a non-judicial debt
settlement regime to provide an efficient and cost-effective solution to personal insolvency that takes
account of the rights of both creditors and debtors. This proposed institutional arrangement includes the
establishment of a small Debt Enforcement Office which would oversee throughout the State the
proposed new non-judicial debt settlement arrangements for creditors and debtors in the most efficient
and cost-effective manner possible. In this respect, the Commission recommends that the Debt
Enforcement Office could build on existing successful arrangements such as the small unit currently in
place within the Revenue Commissioners for Revenue Sheriffs.

20. The Commission notes here that the Report does not contain a specific recommendation on a
monetary ceiling for the proposed non-judicial debt settlement arrangement. Indeed, as the comparative
analysis in this Report indicates, comparable schemes in other states almost invariably place no
monetary ceiling on their scope. It might be thought that the scheme could, therefore, potentially deal with
especially wealthy (or formerly wealthy) individuals, but the Commission considers that this is most

unlikely. The Commi ssi ondés requirement t hat 60% of -udiceldi tor s

debt settlement is likely to result in the use of the judicial bankruptcy process in such high value (or
perceived high value) cases. In practice, therefore, it is likely that the non-judicial process will be of
particular benefit to those who have incurred average type of debt levels of recent years.16

15 The thrust of these recommendations, including the obligation to develop a MARP, has been implemented in

the Central B a n k Code oflIConductaom Moétgage rArears (& Betember 2010), which comes
into effect 1 January 2010. Available at, www.financialregulator.ie.
16

employment or business, where relevant. In that respect, it may also be of use to persons who were or are
involved in the small and medium-sized enterprise (SME) sector. The inclusion of business-related debts
reflects the jurisdiction of the Financial Services Ombudsman, who may hear complaints from any individual
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(2) Licensing and oversight arrangements for non-judicial personal insolvency and debt
settlement processes: Debt Settlement Arrangement and Debt Relief Order

21. The second el ement of the Commi sasangemedts to over§ee
the proposed non-judicial personal insolvency processes. The Commission recommends in this respect
that the Debt Enforcement Office would include a small independent unit, the Debt Settlement Office,
which would oversee and license Personal Insolvency Trustees. A Personal Insolvency Trustee would, as
a specialised type of mediator or intermediary between specific creditors and a specific debtor, manage
the most significant innovative personal insolvency process proposed by the Commission, the Debt
Settlement Arrangement.

22. In the proposed Debt Settlement Arrangement, creditors and a debtor would (overseen by the
licensed Personal Insolvency Trustee) enter into a binding commitment in which the debtor would repay
an agreed amount of personal debt over a period of up to 5 years. At the end of this Arrangement period
the debt, even if not repaid in full, would be deemed to be discharged. The Debt Settlement Arrangement
process would be available to a person who, acting in good faith and making full disclosure of all their
assets, is in a position to make significant repayments to creditors over an extended period. At the end of
that period of up to 5 years, he or she would be abletomake a Afresh starto
member of society without incurring long-term damage to his or her personal credit rating. To some
extent, the Debt Settlement Arrangement process can be compared to a company examinership, allowing
a debtor who acts in good faith to avoid the judicial bankruptcy regime, which is, broadly, the equivalent of
corporate liquidation.

23. For individuals whose personal indebtedness is so extreme that there is virtually no prospect of
being able to pay back any debt (the fino assets
Debt Enforcement Office, with the assistance of the Money Advice and Budgeting Service (MABS), may
make a Debt Relief Order. This would be a once-off Order, which would recognise the reality of an
indebtedness which simply cannot be repaid within a foreseeable time period.

3) Proportionate and holistic debt enforcement mechanisms

24. The third, rel ated, aspect of t he € thatany sndividoah fersonal
insolvency process or debt enforcement mechanism must be based on a complete picture of an
i ndividual 6s p e r $hesisaeferred to dsehe holisticrappsoach to debt, and it ensures that
an appropriate balance is in place between the creditors and the debtor in a specific case. This approach
is also intended to ensure that creditors and debtors do not become involved in the expensive, and often
fruitless, personal insolvency and debt enforcement processes that are currently in place, and which were
developed long before the advent of the consumer society. The Commission proposes, therefore, that the
Debt Enforcement Office would have at its disposal a wide variety of suitable personal insolvency
processes and enforcement mechanisms. Many of the Commission6 groposals would simply bring the
State into line with comparable processes that have been in place in other states for a long time, but
which would be introduced for the first time in this State.

25. The Commission reiterates that a court order confirming that a debt is actually due to a creditor is
required before any enforcement mechanisms can be activated by the Debt Enforcement Office. The
Commission also recommends that, in making any enforcement order, the Debt Enforcement Office must
ensure that the mechanism is, firstly, a proportionate measure (the least restrictive and most effective
available in the circumstances) and, secondly, that any payments which the debtor is required must
ensure that there is still a minimum standard of living for the debtor and his or her dependants, if any.

26. As to the mechanisms, the Commission recommends the use of two in particular. First, the Debt
Enforcement Office may make a third pagmentsyarededectbd
from a bank account (this is currently referred to as a garnishee order). Secondly, the Commission
recommends that the Debt Enforcement Office may make an attachment of earnings order, which is
currently confined to limited circumstances, such as in the context of family law maintenance
arrangements.
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27. The Commission also recommends the modernisation of the processes for carrying out
(executing) debt enforcement orders, which are currently carried out by a variety of persons, notably
Sheriffs (who are often also Circuit Court County Registrars) and Revenue Sheriffs (engaged on a
contract/commission basis by the Revenue Commissioners). These proposals for reform complement
those made by the Commission as part of its wider project on the consolidation and reform of the Courts
Acts, which culminated in its 2010 Report on the Consolidation and Reform of the Courts Acts.'” The
Commi ssi onds Re p o rCourtc(GangoladationsandaRefarm) aifl which sets out in modern
language the detailed provisions concerning the execution and enforcement of court decisions concerning
money debts, some of which date back to the 13" Century, such as the Sheriffs Act 1215."® These
consolidated and modernised existing provisions will need to be considered in the context of their
relationship to the proposals for reform in this Report.19

28. The Commission also reiterates in the Report that imprisonment simply cannot be seen as an

acceptable enforcement mechanism for those who are unable to pay their personal debts, and the

Commi ssion has also concluded that it shoul dTheend <co
Commission sets out in the Report the many arguments against the use of imprisonment in debt cases,

which largely echo the valuable and long-standing work of the Free Legal Advice Centres (Flac) in this

respect. Imprisonment for non-payment of debt, relatively common up to 2009, effectively ended after the

decision of the High Court in McCann v The Judge of Monaghan District Court™® (a case supported by the

Northside Community Law Centre with the assistance of the Voluntary Assistance Scheme of the Bar

Council of Ireland), which found unconstitutional the pre-2009 system by which evenfic an 6t payo de
with no means were imprisoned under the Enforcement of Court Orders Acts 1926 and 1940. The

enactment by the Oireachtas of the Enforcement of Court Orders (Amendment) Act 2009 has meant that

the circumstances under which a debtor may be imprisoned are greatly restricted.”? The Commi ssi on
proposals for reform will underpin this important development, and the Commission has concluded that,

whil e those whdwilfilg @fose W alyep a @urt order should be subject to a criminal

sanction, the appropriate sanction is a community service order.

4) Judicial personal insolvency law: reform of the Bankruptcy Act 1988

29. A fourth el ement of t h e thi€ Report & gds onotédsin then 2009y s i s [
Consultation Paper) that any review of this area of the law must be seen in the context of existing,

admittedly limited, legislative provisions concerning personal indebtedness. In this respect, the
Commission proposes a number of significant reforms in the current judicial, that is, court-based,
bankruptcy regime. In the May 2010 Interim Report on Personal Debt Management and Debt
Enforcement the Commission recommended, as an interim reform measure, the reduction of the

discharge period in the Bankruptcy Act 1988 from 12 years to 6 years; the Civil Law (Miscellaneous
Provisions) Bill 2010, which is currently before the Oireachtas, proposes to implement this
recommendati on. This Report ¢ ommendations far mere Wide-ranging si on 6
reform of the bankruptcy law, currently contained in the Bankruptcy Act 1988. The Commission
emphasises that the judicial bankruptcy process remains a suitable mechanism to deal with some forms

of personal insolvency, including large and complex cases or those which have not been resolved using

the Co mmi s spropaseédsnon-judicial process (for example, because a debtor did not act in good

faith).

o LRC 97-2010.

18 See Part 2, Chapter 10 (sections 112 to 122) and Schedule 8 of the draft Courts (Consolidation and Reform)

Bill in Appendix A of the Report on the Consolidation and Reform of the Courts Acts (LRC 97-2010).

19 This was antici pat e Repdrtron thehCensadatormand Refoomnobtlse Courts Acts (LRC

97-2010), Introduction, paragraph 19, fn13.

2 [2009] IEHC 276, [2010] 1 ILRM 17.

21 Thus a court may order the arrest and imprisonment of the debtor only if a creditor proves beyond reasonable

doubt that laurdebto@r payfan instal ment order was due to
neglect: see section 6(8) of the Enforcement of Court Orders Act 1940, as inserted by section 2(1) of the
Enforcement of Court Orders (Amendment) Act 2009.



(5) Regulation of debt collection undertakings

30. The fifth element of the Commissi onds pr oposal s s thoneednoerégolatendebt nv o | v

collection undertakings. It is clear that most existing debt collection undertakings operating in Ireland act
responsibly and professionally in carrying out their functions. Indeed, representative bodies in the sector
have called for suitable statutory regulation in order to ensure that the voluntary codes of practice to
which their members conform are put on a firm legislative footing. This would have the added effect of
preventing the emergence of unprofessional debt collection undertakings and, more worryingly, debt
collectors who engage in actions that amount to offences under the existing criminal law, such as
harassment under the Non-Fatal Offences against the Person Act 1997. The Commission acknowledges
that a prosecution for harassment under the 1997 Act would deal with such extreme behaviour but the

Commi ssionds proposals i nv ol v esettind legislativet regoné wainédi ab n

supporting existing, responsible, debt collection undertakings.

31. The Commission also notes that the regulation of debt collection undertakings should be seen in
the wider context of the proposed regulation of money advice undertakings, which comprises an element
of the 14 Point Action Plan in the Commi s s ilrdenind Report. The Commission understands that, at the
time of writing (December 2010), legislative proposals to regulate money advice undertakings may form
part of a Central Bank Reform Bill, which is due to published shortly. The Commission notes that, while
money advice and debt collection involve different activities, they are closely connected with each other,
which is evident from the reality that many existing undertakings engage in both activities. The
Commission therefore reiterates its view here that the regulatory regime for money advice undertakings
and for debt collection undertakings should be closely related, ideally with the same regulatory body
being responsible for both.

(6) Legal aid and advice and personal insolvency

32. As already indi cat ed, the Commi ssi on6s dletdrim Reporahad atsm s

identified the issue of the provision of legal advice and legal aid to defendants in debt proceedings.22 In
the wake of the decision of the High Court in McCann v The Judge of Monaghan District Court,” the
Enforcement of Court Orders (Amendment) Act 2009 provides for legal aid and advice for any person
who may face imprisonment for non-payment of debt. The Commission naturally supports this important
development, although it is clear that the reformed personal insolvency regime proposed in this Report
should make such cases extremely rare in the future.

33. The Commission acknowledges that the issue of legal aid and advice is of great importance in
the context of the serious long-term consequences for those who face personal indebtedness. Equally,
the provision of legal aid and advice should not be equated with access to a solicitor or barrister in every
setting where personal indebtedness is at issue. In this respect, the Legal Aid Board has indicated that
the provision of legal advice (as opposed to legal aid) can be made available in the personal debt setting
where the debtor meets the general means test applicable under the Civil Legal Aid Act 1995.** The
Commission would add that the reforms involved in the non-judicial debt settlement arrangements
proposed in this Report are intended to provide another level of legal protection for personal debtors,
notably through the statutory standards that will be imposed on Personal Insolvency Trustees by the Debt
Settlement Office. To that extent, debtors and creditors alike would be provided with a statutory regime
that will make clear how their respective rights and entitlement are respected outside the court setting
(where legal advice would be required).

34. The Commission nonetheless accepts that legal advice remains a matter that requires a suitable
response. This is especially so in those settings that fall between the two extremes of, on the one hand, a
debtor facing possible imprisonment (for which the 2009 Act already makes provision) and, on the other,
a debtor engaged in the Quilioahdebtssetitements arrgngemgnts gwhase

22 See Interim Report on Personal Debt Management and Debt Enforcement (LRC 96-2010), at paragraphs

2.76-2.77.

2 [2009] IEHC 276, [2010] 1 ILRM 17: see paragraph 28, above.

2 Interim Report on Personal Debt Management and Debt Enforcement (LRC 96-2010), at paragraph 2.76.
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interests are, to a great extent protected by the standards involved in the regime). The Commission
accepts, however, that this is ultimately a matter which must be considered in the context of the
resources that may be involved, in particular by the Legal Aid Board under the Civil Legal Aid Act 1995 or
by other relevant non-statutory bodies such as Flac. The Commission considers that it is highly desirable
that these statutory and non-statutory bodies could, with relatively modest additional financial support,
develop co-ordinated and innovative advisory resources (including online resources) that would
complement the direct advisory resources available through the Legal Aid Board under the 1995 Act and
through the voluntary services provided by Flac. Such co-ordinated activities would complement and
enhance the proposed non-judicial statutory regime proposed in this Report.

35. The Commission now turns to provide a brief overview of the Chapters in the Report.

H Overview of the Report

36. The Commission now turns to provide a brief overview of the Chapters in the Report.

37. In Chapters 1 to 3, the Commission presents recommendations for the reform of personal

insolvency law. These recommendations provide for three procedures designed to address the situations
of three different categories of insolvent debtors. In Chapterl, the Commission proposes the introduction
of a Debt Settlement Arrangement procedure, which the Commission views as a structured non-judicial
debt settlement mechanism, designed for cases of debtors who, while insolvent, possess the means to
make part repayments of their debts over a period of years. The Commission proposes that debtors who
successfully complete a repayment plan under a Debt Settlement Arrangement should obtain a discharge
of their remaining obligations, and this would serve as an alternative to a bankruptcy procedure.

38. In Chapter 2, the Commission recommends the establishment of a Debt Relief Order procedure.
This mechanism is designed to provide a debt discharge in cases of debtors who lack the means to make
even part repayments of their obligations. Under this procedure, the Commission proposes that a debtor
who meets the strict entry requirements and complies with the obligations imposed should obtain a
discharge of all of their obligations after a period of one year.

39. In Chapter 3, the Commission presents the third element of its recommendations for the reform of
personal insolvency law, by proposing reform of key aspects of the Bankruptcy Act 1988 in order to form
part of a modern and effective personal insolvency system in Ireland. While the Commission does not
make detailed proposals for the comprehensive reform of the 1988 Act, it highlights certain elements of
the 1988 Act which are most urgently in need of reform.

40. In Chapters 4 and 5, the Commission considers the reform of the law on the enforcement of
judgment debts. While Chapters 1, 2 and 3 consider the law of personal insolvency, and how the law
should address the situations of multiply-indebted individuals who are unable to pay their debts, Chapters
4 and 5 focus primarily on how the law should provide for the enforcement of judgment debts in cases of
individuals who have some means to pay. It must be noted that an important element of the law on the
enforcement of judgments is the process of ascertaining the category into which the judgment debtor in a
givencas e falls, and so there is some overlap between th

41. The Commission divides the law on the enforcement of judgments into two discrete areas. In
Chapter 4 the Commission sets out its recommendations for the reform of the enforcement system as a
whole, consisting of proposals for the establishment of new institutions and structures, while building
upon the existing framework.

42. In Chapter 5 the Commission recommends reforms of individual enforcement mechanisms.
These include instalment orders, third party creditor orders (currently called garnishee orders) and
attachment of earnings orders. Chapter 5 also deals with the need to modernise the legislative provisions
for enforcement of judgments, currently enforced by Sheriffs and Revenue Sheriffs.

43. In Chapter 6, the Commission discusses its recommendations for the regulation of debt collection
undertakings.

44, Chapter 7 is a full list of the recommendations made by the Commission in this Report.



45. Appendix A is a comparative overview in tabular form of debt settlement and repayment plan
procedures found in a number of States. The Commission has included this in order to assist in seeing
the current position in Ireland in an international comparative setting.

46. Appendix B contains the Co mmi s s i o Rebssnal dnsotvénty Bill intended to implement the
recommendations in the Report concerning the introduction of a non-judicial personal insolvency process
and reform of the existing debt enforcement system.

47. Appendix C contains an Outline Scheme of Amendments to Judicial Bankruptcy Legislation,
which reflects the Commissionbds r ecomme n Bankruptoymst
1988. The Commission has not included these provisions in the draft Personal Insolvency Bill in Appendix
B as it understands that a new legislative framework to reform the Bankruptcy Act 1988 is currently
(December 2010) under consideration.
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CHAPTER 1 PERSONAL INSOLVENCY LAW: DEBT SETTLEMENT ARRANGEMENTS

A Introduction
Q) Outline of the Commi stleirefornd af pgrsormabpirssheehcy laW o
1.01 In the following three Chapters, the Commission presents recommendations for the reform of

personal insolvency law. These recommendations provide for three procedures designed to address the
situations of three different categories of insolvent debtors.® In this Chapter, the Commission proposes
the introduction of a Debt Settlement Arrangement procedure, which the Commission views as a
structured non-judicial debt settlement mechanism, designed for cases of debtors who, while insolvent,
possess the means to make part repayments of their debts over a period of years. The Commission
proposes that debtors who successfully complete a repayment plan under a Debt Settlement
Arrangement should obtain a discharge of their remaining obligations, and this would serve as an
alternative to a bankruptcy procedure.

1.02 In CHAPTER 2, the Commission advances its recommendations for the establishment of a
Debt Relief Order procedure. This mechanism is designed to provide a debt discharge in cases of
debtors who lack the means to make even part repayments of their obligations. Under this procedure, the
Commission proposes that a debtor who meets the strict entry requirements and complies with the
obligations imposed should obtain a discharge of all of their obligations after one year.

1.03 In CHAPTER 3, the Commission presents the third and final stage of its recommendations for
the reform of personal insolvency law, by proposing key aspects of the Bankruptcy Act 1988 that should
be modified in order to form part of a modern and effective personal insolvency system in Ireland. While
the Commission does not make detailed proposals for the comprehensive reform of the 1988 Act, it
highlights certain elements of the 1988 Act which are most urgently in need of reform.

(2) Consultation Paper and Interim Report

1.04 The CommiQossultationdPaper on Personal Debt Management and Debt Enforcement
provisionally recommended wide-ranging reforms of personal insolvency laws in Ireland.? On examining
existing personal insolvency law under the Bankruptcy Act 1988,% the Commission concluded that Irish
law has failed to keep pace with the development of the consumer credit society.” The Commission
noted that the law provides no means of relieving the debt difficulties of over-indebted individuals, who
may suffer the consequences of over-indebtedness indefinitely. Irish law was also presented as falling
behind international best practices, and particularly the principles contained in the 2007 Council of Europe
recommendation on legal solutions to debt problems.5

56-2009), paragraphs 1.61 to 1.74.

(LRC 56-2009) at paragraphs 5.01 to 5.179.
Bankruptcy Act 1988, No. 27/1988.

(LRC 56-2009) at paragraphs 3.174 to 3.177.

Recommendation of the Committee of Ministers to member states on legal solutions to debt problems (Council
of Europe CM/Rec(2007)8, 2007).
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@) Rationales for Reform

1.05 The Commission therefore provisionally recommended comprehensive reforms of personal
insolvency law. The rationales advanced for such reforms included the following:®

e The functional economic theory that debtors should be provided with relief from their debts in
order to restore them to a position whereby they can participate and contribute to the economy.

e The promotion of entrepreneurship requires
that individuals are encouraged to take the risks necessary to start and grow businesses.

e From the point of view of economic theory, the financial and social risks of over-indebtedness
should be placed on the party better able to bear the risk. In most cases the creditor will be best
placed to bear the risk due to advanced credit rating techniques and risk-based pricing, and so
should bear the losses of default.

e Many of the costs of over-indebtedness are borne not by either creditors or debtors, but by the
State, through social welfare provision. Therefore debt discharge facilities should be available to
individuals so as to reduce their reliance on social welfare support.

e Rehabilitative and humanitarian justifications also support the introduction of consumer debt
relief procedures into Irish law, as society can be said to owe a duty to relieve the suffering its
over-indebted members.

e Finally, debt discharge is also justified from the point of view of consumer protection. Empirical
studies and behavioural economics theory have illustrated that consumers demonstrate a

=13
w
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borrowing. Viewed in this manner, over-indebtedness is an inevitable occurrence in a modern
consumer credit society, and so the victims of over-indebtedness must be provided with relief.

(b) Reform of the Bankruptcy Act 1988

1.06 Basedon t hese considerations, the Commission

which operates within an economy driven by consumer credit must provide adequate and effective
personal i ns’oThe @ommigsion peowssonally recommended that a new personal insolvency
system should be urgently introduced.? The Commission took the view that this should involve two steps.
The first should be the comprehensive reform of bankruptcy procedures as contained in the Bankruptcy
Act 1988 in order to replace the existing system with an entirely new effective bankruptcy system. The
Commission however took the view that the making of detailed recommendations for a new bankruptcy
law fell outside the scope of its project, and so merely recommended that a thorough review of the 1988
Act should be undertaken.

1.07 In May 2010, the Commi s s i o n 6 dnterpmuRepoit snhPerdonal Rebt Management
and Debt Enforcement.’ This Interim Report set out a range of proposals for immediate reform that could
be achieved without delay in order to respond to the pressing need for a legal response to the situation of
personal over-indebtedness and repayment difficulties in Ireland. This Interim Report also included a
digest of other relevant actions taken or planned by relevant bodies in Ireland in order to address the
problem of personal over-indebtedness. The Interim Report further contained a summary of the long-
term reform issues identified for consideration in this final Report. These issues included the reform of
personal insolvency law.”® The Commission acknowledged that the provisional recommendations
contained in the Consultation Paper concerned issues of medium and long-term reform of a substantial
aspect of Irish law. The implementation of such recommendations requires detailed and complex
legislation. Therefore the Commission decided that the reform of this area of law was not an appropriate

6 (LRC CP 56-2009) at paragraphs 5.04 to 5.15.

! (LRC 56-2009) at paragraph 5.67.
Ibid at paragraph 5.69.
(LRC 56-2010).

10 (LRC 56-2010) at paragraph 3.07 to 3.12.

12

concl



subject to be considered in the Interim Report, which primarily sought to discuss reforms which could be
implemented without delay.

1.08 The Interim Report did propose one reform measure in the area of personal insolvency law
however. Noting the criticisms of the Bankruptcy Act 1988 and the rationales for reform contained in the
Consultation Paper, the Commission indicated that while the reform of the 1988 Act requires detailed
consideration and complex legislation, a relatively modest adjustment could be made to the Act in the
more immediate future. Therefore the Commission proposed that section 85(4) of the 1988 Act should be
amended to reduce the 12 year waiting period before a bankrupt may apply for a discharge to a period of
six years or less.'! The Commission acknowledged that this proposed reform would have limited effect
however. This is because under section 85(4) even after 12 years have passed since the beginning of
the bankruptcy, further obstacles exist to the
expenses, fees and costs of the bankruptcy, as well as all preferential payments before a discharge may
be obtained. As the Commission noted in its Interim Report, in the majority of cases a debtor will be
unable to meet these preferential payments and costs, and so may remain bankrupt indefinitely.**> The
Commission returns to this issue of the obstacle posed to discharge by the requirement to pay all
preferential payments below."

(c) Non-Judicial Debt Settlement System

1.09 The second aspect of the reform of personal insolvency law proposed by the Commission was
the establishment of a statutory non-judicial debt settlement system.14 The Commission envisaged this
system as operating in addition to a judicial bankruptcy system, with the use of the non-judicial system
however to be favoured and encouraged where appropriate.15 The Commission invited submissions as to
how this policy of favouring non-judicial debt settlement over bankruptcy court proceedings could be
encouraged through incentivising the use of the non-judicial system.® The Commission provisionally
recommended that the non-judicial debt system should have binding statutory force, with statutory
provisions relating to the terms of settlements'’ and means by which dissenting creditors could be
compelled to participate in a proposed settlement.’®

1.10 The Commission provisionally recommended that the underlying principle of the debt
settl ement system should be that of fearned dis
only after completing a repayment plan under which as much of his or her obligations as is reasonably
possible must be repaid.19 The Commission however recognised that certain exemptions would be
necessary for debtors who have no available income from which to satisfy a repayment plan. The
Commission invited submissions as to whether any other obligations in addition to a repayment plan
should be imposed on debtors throughout the duration of the proceedings,20 and also requested views as

1 (LRC 56-2010) at paragraphs 2.78 to 2.84. Section 85(4) of the 1988 Act provides that bankrupt whose estate

has, in the opinion of the court, been fully realised, shall be entitled to a discharge when provision has been
made for the payment of the expenses, fees and costs due in the bankruptcy and for the preferential
payments, and all other creditors have received at least 50% of the debts owed or the bankruptcy has lasted
for 12 years. The court must also be satisfied that all after-acquired property has been disclosed and that it is
reasonable and proper to grant the application.

12 (LRC 56-2010) at paragraph 2.82.

13 See paragraphs 3.64 to 3.94 below.

14 (LRC CP 56-2009) at paragraph 5.71.

15 (LRC 56-2009) at paragraphs 5.73 to 5.78.

16 Ibid at paragraphs 5.84 to 5.91.

1 (LRC 56-2009) at paragraph 5.97.

18 (LRC 56-2009) at paragraph 5.91.

19 (LRC 56-2009) at paragraphs 5.109 to 5.113.

2 (LRC 56-2009) at paragraph 5.116.
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to whether certain debts should be excluded from discharge, such as family maintenance obligations,
fines and tort liabilities.”*

1.11 The Consultation Paper stated that access to the debt settlement system should be open, with
all genuinely over-indebted individuals permitted to avail of the procedures without unnecessary
restrictions on access.” The Commission provisionally recommended that a debtor must demonstrate an
inability to meet his or her obligations over a considerable period of time, while inviting submissions as to
whet her any other considerations should be taken

conditions should be met by debtors before they may access the debt settlement system. In addition, the
Commission invited submissions as to whether access to the system should be reserved for consumer
debtors, or whether individuals whose debts arose from business obligations could also be permitted to
access the system. Submissions were also invited in relation to the restrictions which should be placed
on the use of the proposed debt settlement scheme by individuals who have already availed of debt
discharge under the scheme.”

1.12 The Commission also specified certain substantive rules concerning the terms of settlements
under the proposed new system. Therefore the Commission emphasised that while a basic principle of
insolvency |l aw is that the debtorés assets are
distributed amongst his or her creditors, the rights of the debtor and his or her dependents to a basic
standard of living must also be respected. Therefore the Commission provisionally recommended that
legislation should provide that sufficient assets and income of the debtor must be exempt from distribution
to creditors in order to ensure that the debtor maintains a reasonable standard of Iiving.24 Methods by
which the debtorés home should be protected and
debt settlement system were also discussed.”> The Commission also provisionally recommended that
legislation should provide for a repayment period of a reasonable length, after which the debtor should be
automatically discharged from all non-exempt obligations. The Commission provisionally recommended
that the duration of this period should be three to five years, while inviting submission as to the
appropriate precise length of this repayment period.26 Finally, the Commission discussed the subject of
the appropriate structure of the proposed debt settlement system. The Commission ultimately invited
submissions as to the structure which the system should take, and the appropriate respective roles for
debt advisors and the proposed enforcement office®” under the system.

3) Rationale and aims of the Debt Settlement Arrangement procedure

1.13 In this Chapter, the Commission builds on its Consultation Paper and presents its final
recommendations for a non-judicial Debt Settlement Arrangement procedure. This procedure is designed
for intermediate cases which do not justify the close supervision (of the court and Official Assignee) and
complex procedural safeguards of bankruptcy proceedings; and which nonetheless do not qualify for the
Debt Relief Order procedure as described in CHAPTER 2. Primarily, the procedure is designed for
debtors who are insolvent but are nonetheless in receipt of an income and may also have some other
assets, and so are in a position to make partial repayments to their creditors. The Commission intends

i ntc
accessing the procedure. The Commi ssi on also invited submissions

a

ma d

how

that this procedure should be the primamyasiowouldist and

facilitate debtors in financial difficulty to repay their obligations as far as is possible, and so promote the

2L (LRC 56-2009) at paragraph 5.119.

22 (LRC 56-2009) at paragraphs 5.120 to 5.135.

23 (LRC 56-2009) at paragraph 5.145.

2 (LRC 56-2009) at paragraphs 5.151 to 5.158.

% (LRC 56-2009) at paragraphs 5.159 to 5.164.

% (LRC 56-2009) at paragraphs 5.171 to 5.177.

27 See (LRC 56-20009) at paragraphs 6. 33 t o 6.70 for a

recommendations for the introduction of a debt enforcement office.

14

di scuc



fearnedo fAfresh starto principle which?®Inthismanrierttei nd t h
Debt Settlement Arrangement procedure should provide a balance between relieving individuals from
over-indebtedness while also providing a return to creditors on what is owed to them.

1.14 Several rationales exist for creating a new personal insolvency mechanism as an alternative to
bankruptcy. A number of features of bankruptcy law make it inappropriate for less complicated cases,
particularly those of consumer debt. Such features which may be unnecessary in simple cases of
personal insolvency include the automatic vestingofallof t he debtords property in
the complicated and expensive court proceedings, and the comprehensive investigation of all of the
debt or s f i # ®ther ieasdns vehy dnaliemnative procedure to bankruptcy may be appropriate
include the capability of an alternative system to promote the rehabilitation of the debtor more effectively
and the potential of such a system to provide greater returns to creditors than bankruptcy.*® The chances
of greater returns to creditors become particularly relevant where the alternative system involves the
completion of a repayment plan by the debtor and where the costs of the procedure are lower than those
in bankruptcy proceedings. Therefore there are convincing reasons for establishing an alternative
personal insolvency mechanism, a fact that has been recognised in many legal systems similar to that of
Ireland.

1.15 The Commi ssionds Consultation Paper -judidat debti f i e s
settlement system may be more appropriate than bankruptcy in many cases, particularly those of
consumer debt. First, as the problem of over-indebtedness involves non-legal difficulties and factors as
well as legal issues, a non-judicial system may be a more appropriate forum in which to address these
issues rather than in court proceedings.®® Secondly, most debt claims coming before the courts do not
raise justiciable issues for decision.®? This is especially the case in cases where the debtor is admittedly
insolvent, as the majority of bankruptcy petitions in countries with well-developed bankruptcy systems are
brought by debtors who do not contest their obligations but rather simply lack the resources to meet
them.®® For this reason a trend towards the administrative processing of personal insolvency cases
outside of the judicial system can be observed in several European and other developed countries in
recent decades.®* A third important reason in favour of a non-judicial alternative to bankruptcy is that the
costs in a non-judicial system could be lower than those in judicial bankruptcy proceedings, which has the
advantage of increasing access to the procedure for debtors and increasing the returns to creditors.®® A
non-judicial system could also save costs for the State, through a reduction in the time spent by courts
and public service staff on processing uncontroversial debt cases. The practice of several creditors
bringing multiple individual claims against a single debtor, which causes significant waste of court
resources, should be reduced by the introduction of a functioning personal insolvency system. Finally, a
non-judicial alternative procedure to bankruptcy should be less stigmatising than judicial bankruptcy

28 See Consultation Paper on Personal Debt Management and Debt Enforcement (LRC CP 56-2009) at

paragraphs 5.109 to 5.112.

29 See e.g. Duns and Mason fADebt Agreements Do@msukender 0 i

Credit, Debt and Bankruptcy: Comparative and International Perspectives (Hart Publishing 2009) 355 at 357.

0 See e.g. Duns and Mason fADebt Agreements Do@msukender 0 i

Credit, Debt and Bankruptcy: Comparative and International Perspectives (Hart Publishing 2009) 355 at 357.

31 (LRC CP 56-2009) at paragraph 5.74.

32 (LRC CP 56-2009) at paragraph 5.75.

3 See paragraph 3.33 below for an illustration of the manner in which the majority of bankruptcies in a range of

legal systems are initiated by debtors.

3 See paragraphs 3.123 to 3.127 below. See also the discussion of the Swedish debt settlement system, as

operated administratively outside of the courts by the Swedish Enforcement Agency: (LRC CP 56-2009) at
paragraphs 5.41 to 5.49.

% (LRC CP 56-2009) at paragraph 5.76.

15



proceedings.®® The reduced stigma should have the effect of encouraging more insolvent debtors to
participate actively in seeking debt relief.

1.16 Therefore strong reasons exist for the introduction of a non-judicial debt settlement system.
The submissions received by the Commission supported unanimously t h e Consultation
provisional recommendations for the introduction of such a system, albeit with some contributors
highlighting the need for safeguards to be introduced limiting the effect of the system. Others
emphasised that the justifications and rationales behind the introduction of the system should be clearly
enunciated and promoted so that a change of this magnitude in the legal approach to personal
indebtedness can gain public support. There was also unanimous agreement in the submissions
received as to the need to reform comprehensively the Bankruptcy Act 1988, with submissions all
accepting that the current bankruptcy procedures are entirely ineffective. Various proposals were
submitted as to how the 1988 Act could be reformed, with most involving the simplification and
liberalisation of the bankruptcy regime.

1.17 Submissions were more varied on the issue of the promotion and encouragement of non-
judicial debt settlement over judicial bankruptcy proceedings. Some objections were expressed to the
provisional recommendations of the Commission that non-judicial debt settlement should be favoured

overcourthased personal insolvency proceedings, whil e th
to how patrticipation in the non-judicial settlement system could be encouraged or possibly compelled was
the subject of similar opposition. Ot her submissio

proposals that non-judicial debt settlement should be promoted over judicial bankruptcy. Some
suggested that attempts to reach an arrangement through the non-judicial system should be an obligatory
pre-condition for both creditor and debtor to access judicial bankruptcy procedures, while others argued
instead that incentives should be provided to creditors to participate in non-judicial debt settlement rather
than instituting bankruptcy proceedings. Such incentives could involve ensuring that the costs of the non-
judicial system are low, so that higher returns would be available to creditors under this system when
compared with the returns in a judicial bankruptcy.

1.18 The Consultation Paper presented an outline for a non-judicial debt settlement system, while
also highlighting several key decisions to be made in designing the system in detail. This chapter
therefore buil ds provisional eeco@memdatiosssamnddhe éesponses received in order
to produce detailed recommendations for the introduction of a Debt Settlement Arrangement procedure.

1.19 The Commission recommends that a non-judicial debt settlement mechanism known as the
Debt Settlement Arrangement procedure should be established under Irish law.

B Structural and Institutional Framework: Personal Insolvency Trustees

1.20 In its Consultation Paper, the Commission discussed the subject of the appropriate structure of
the proposed debt settlement system. The Commission ultimately invited submissions as to the structure
which the system should take, and the appropriate respective roles for debt advisors and the proposed
enforcement office®” under the system.®

1.21 The Commi s s i oiandPaperGdemifeedithreéegrimary roles to be filled in the proposed
debt settlement system.>® The first role identified was that of
the following functions:

=
3

e Preparing an assessment of a debtords means.

e Preparing a realistic, affordable and sustainable repayment plan.

% (LRC CP 56-2009) at paragraph 5.77.

37 See (LRC 56-2009) at paragraphs 6.33 to 6.70 for a di scussi on of t he Commi ssi

recommendations for the introduction of a debt enforcement office.

3 (LRC 56-2009) at paragraph 5.108.

39 See Consultation Paper on Personal Debt Management and Debt Enforcement (LRC CP 56-2009) at

paragraph 5.98 to 5.108.
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e Negotiating debt settlements with creditors.
e  Advising debtors and providing them with money management skills.

1.22 These functions were thought to overlap with those of money advisors, and so the Commission
provisionally recommended that the role of mediator should be carried out by a (suitably licensed and
regulated) money advisor.”® This section of the Consultation Paper also envisaged that money advice
would be a compulsory element of the debt settlement scheme.

1.23 The second role envisaged under the debt settlen
role was described as involving the following functions:

e Receiving payments from the debtor under a repayment plan and distributing these payments
among creditors.

e Receiving and selling any non-exempt assets of the debtor and distributing the proceeds among

creditors.
e Supervising the debtorés compliance with a repaym
1.24 The Commission noted that while money advisors could also potentially act as administrators

of debt settlements and perform these functions, certain disadvantages exist in giving this role to
advisors. The Commission therefore indicated that alternative solutions could provide for a trustee to
administer settlements, or for these administration functions to be attributed to the proposed debt
enforcement office. The Commission therefore invited submissions as to the role which money advisors
should hold under the system, and as to the appropriate actor to fill the role of administrator.

1.25 In addition, the Consultation Paper identified a third supervisory role which should be
performed by an administrative body. The Paper suggested that this role should be assigned to the
proposed debt enforcement office, and that it would consist of the following functions:

e Exercising the power to impose a settlement in cases where creditors unreasonably refuse to
accept a debtorbés proposal of settl ement.

e Exercising the power to stay enforcement proceedings when an application for debt settlement is
made and throughout the duration of the debt settlement plan.

e Registering and maintaining records of all debt settlements and enforcement proceedings.

1.26 The Paper indicated that a right to challenge any decisions made by the office in the courts
should be available to debtors or creditors, but that the grounds on which a challenge could be made
should be limited so that debt difficulties can be resolved through non-judicial settlement in as many
cases as possible. Various examples were then provided of how this function of the enforcement office
could link debt settlement and enforcement procedures.

1.27 This Part focuses on the subject of structural and institutional issues relating to the

Commi ssionds proposed debt sett | e neeform thastlgessyseermshould! t di s
take, and the actors to be involved. Certain key roles in the debt settlement system are identified, and the

Chapter discusses the actors who should fill these roles. The structure of the system cannot be

discussed in complete isolation from substantive issues relating to the terms of debt settlement
arrangements however, and an issue arises as to whether different structural arrangements will be

necessary under the system so as to accommodate different categories of debtors. The question as to

whether debtors should be placed into different categories and different procedures based on their ability

and/or inability to participate in a repayment plan is therefore also discussed.

1.28 As noted above, the Commission received several submissions in relation to the appropriate

actors involved in the debt settlement process. In addition, the Commission has held discussions with

various stakeholders in the as part of its consultation process, during which this subject has also been
discussed. These submi ssions have been mo st hel pfu
recommendations.

40 (LRC CP 56-2009) at paragraph 5.100.

17



(1) Role of Personal Insolvency Trusteeasi Medi at or 6 and #AAdministrator

1.29 An important issue arising in several submissions is that of the role described as that of

imedi atoro i n t he* The@msultation Paper notedPthap delt counselling plays a key

role in consumer bankruptcy and debt settlement systems in other countries, and took the view that debt

counselling and money advice should play a central role in the proposed debt settlement system. The
Consultation Paper therefore provisionally recommend
statutory debt settlement scheme should be carried out by a money advisor.*?> In this Report, the
Commission refers to the Personal Insolvency Trustee as performing this role.

1.30 Several submissions raised issues for consideration in this Report regarding the role of
fimedi atoro in the debt settl|l ement ushgrslaribication of tifeiexastt of
scope of the role and the functions to be performed by this actor in the process. Secondly, the view was
expressed that money advisors traditionally operate as advocates and advisors for debtors and so may

not be sufficient |l y i ndependent to operate as a fAmediator o i
impartial and independent third party who assists parties to a dispute to come to their own resolution.

This objection was acknowledged to depend on the definitongiven t o the term in the C
Report, however. If the role of a fimediatoro is to b

be more appropriate to provide for both a money advisor to assist the debtor throughout the debt
settlement process and an independent mediator to negotiate a settlement between the debtor and his or
her creditors.

1.31 Therefore the Commission first addresses the exa
debt settlement system. As noted above, the Commission views this role as encompassing the following
functions:

e Preparing an assessment of a debtords means.
e Preparing a realistic, affordable and sustainable repayment plan.

e Negotiating debt settlements with creditors.

e Advising debtors and providing them with money management skills.*3

1.32 The Commission acknowledges that for the purposes of increasing certainty, the term

fimedi atord may not be most appr op Rdpattoe Altérmative Didplites r ol e
Resolution: Mediation and Conciliation** describes the process of mediation as a a facilitative, consensual

and confidential process, in which parties to the dispute select a neutral and independent third party to

assist them in reaching a mutually acceptable negotiated agreement. The participation of the parties in

the process is voluntary and the mediator plays no advisory or evaluative role in the outcome of the

process, but may advise on or determine the process.

1.33 Mediation is categorised in t he Co mmiRepoit @m Alternative Dispute Resolution:

Mediation and Conciliation as a form of facilitative alternative dispute resolution process, which involve

neutral and independent third parties providing assistance in the management of the process of dispute

resolution. Under facilitative forms of alternative dispute resolution, the third party has no advisory or
determinative role in the resolution of the dispute, but rather assists the parties in reaching a mutually

acceptable agreement by encouraging parties to define the issues in dispute, with the aim of finding
common ground on which agreement or compromi se can be
partyo in the mediation process Report oneAltermative Disputeo as
Resolution: Mediation and Conciliation describes how the process of mediation usually consists of:

4 See (LRC CP 56-2009) at paragraphs 5.98 to 5.103.

42 In this Report, as in the Commissionés I|Interim Report,

broad sense to refer to all services traditionally provided by money advisors such as employees of the Money
Advice and Budgeting Service (MABS), and the individuals or organisations providing those services: see
Interim Report on Personal Debt Management and Debt Enforcement (LRC 96-2010) at paragraph 2.12.

43 See paragraphs 1.21 and 1.22 above.

4 |LRrRC 98-2010.
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e an explanatory joint session attended by both parties to the dispute, at which the mediator
explains the process and assesses whether the case is suitable for mediation;

e confidential private meetings held individually between the mediator and each of the parties to
the dispute, at which each party communicates their respective positions to the third party;

e astage during which the mediator tries to establish areas of common ground between the parties
and explores proposals for a mutually acceptable agreement with both parties;

e the closing joint session, at which an agreement drafted by the mediator is signed by both parties
to the dispute.

1.34 The Commission acknowledges that the role of the proposed third party in the reaching of a

Debt Settlement Arrangement does not correspond fully with the process of mediation and the traditional

role of a mediator. Such a third party would perform an important role in advising the debtor of his or her

options and in assisting the debtor in formulating an offer for a repayment plan to be presented to
creditors.*® Such an advisory role may not be consistent with the role of a mediator as traditionally
understood. This view has been reflected in the submissions received by the Commission in relation to

the idea of a money advisor acting as a fAmediator o u
as money advisors effectively act as an advocate for debtors, and provide advisory and counselling

services, such actors would not be sufficiently independent to be considered as acting as mediators. It

should be noted however that money advisors, such as those of the MABS, are nonetheless independent

and impartial in exercising some of their functions, such as when preparing a comprehensive and
accurate statement of the debtords financi al affairs
presentation to the debtords creditors.

1.35 For the avoidance of confusion the Commission therefore takes the view that the term

fimedi ator o should not be used to describe the role o
Settl ement Arrangement procedure who performs the fu
means; proposing a repayment plan; and conducting negotiations with creditors.*’ As is seen below, the
Commission recommends that the Personal Insolvency Trustee playing this i me d i eole shoubd also

hold the role described as # adrfi Thée Retsonal Insolvency iTmsteé he Co
should be responsible for administering and supervising agreed Debt Settlement Arrangements, and in

particular for performing the following functions:

e Receiving payments from the debtor under a repayment plan and distributing these payments
among creditors;

e Receiving and selling any non-exempt assets of the debtor and distributing the proceeds among
creditors

e Supervising the debtords compliance with a repaym

45 For example, under the Individual Voluntary Arrangement (IVA) process in the UK (see (LRC CP 56-2009) at

paragraphs 5.26 to 5.29), an insolvency practitioner owes a duty to advise a debtor of his or her options before
formally entering the IVA process. During the formal process however, the insolvency practitioner must act
independently and impartially in fulfilling his or her duties to the court and to creditors: see Morgan Causes of
Early Failure in Individual Voluntary Arrangements (Kingston Business School Occasional Paper No. 63,
2009), available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/research/personaldocs/IVA%20Research%?2
0-%200ccasional%20Paper.pdf.

46 For a discussion of the Standard Financial Statement, see Interim Report on Personal Debt Management and

Debt Enforcement (LRC 96-2010) at paragraphs 2.45 to 2.47.

4 A full discussion of the functions to be performed by the Personal Insolvency Trustee is provided below: see

paragraphs 1.59 to 1.65.

48 See Consultation Paper on Personal Debt Management and Debt Enforcement (LRC CP 56-2009) at

paragraphs 5.104 to 5.105.
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A more detailed discussion of these two different sets of functions is provided below.*® In subsequent
paragraphs, the Commission recommends that these two types of functions should however be exercised
by a Personal Insolvency Trustee.

(2) The Role of Money Advisors

1.36 The next i ssue to be discus s eidional ecomnheadatiGotims u | t

the intermediary and administrator roles under Debt Settlement Arrangements should be filled by a
money advisor/debt counsellor. The Consultation Paper provisionally recommended that only licensed

agencies and money advisors should be permitted to fulfil this role,*wi t h r ef erence to

provisional recommendation that a licensing regime should be introduced for money advice
undertakings.®® It should be noted in this regard that the Department of Finance has indicated that it is
examining the possibility of introducing a regulatory framework for the money advice industry.>

1.37 Submissions and consultation have raised several points suggesting that this role should not
necessarily be filled by a money advisor, such as an employee of the Money Advice and Budgeting
Service (MABS). First, a risk exists that the core functions of money advisors could be diluted if too much
time is spent to processing Debt Settlement Arrangements.>® Money advisors carry out important
educational functions concerning money management skills, and this function is important for the
rehabilitation of debtors.>®  The process of administering Debt Settlement Arrangements is resource-

intensi ve, with considerable administrative worKk

regular repayments to creditors. For example, MABS provides such a service under its Special Account
scheme, but limits its provision to only those of its clients in most need of the service.>® While this limiting
of the use of the Special Account Service is partly due to the MABS policy of promoting the self-
empowerment of debtors and the management of a c¢clientdéds own finan
influenced by the strain on resources posed by the use of this service.

1.38 Secondly, the client base of money advisors such as MABS may be different from the types of

c

at

t he

t o |

i al

debtors expectedtous e t he Debt Settl ement Arrangement procedu

primary income came from social welfare payments.>® A significant portion of these debtors may be more
suited to the Debt Relief Order procedure rather than the Debt Settlement Arrangement procedure, as
they may have very limited disposable income and so may not be in a position to contribute towards a
repayment plan. If the resources of money advisors such as MABS were to be directed towards

49 See paragraphs 5.104 to 5.105 below.

%0 See Consultation Paper on Personal Debt Management and Debt Enforcement (LRC CP 56-2009) at

paragraphs 5.100 to 5.103.

> See (LRC CP 56-2009) at paragraphs 4.236 to 4.254; Interim Report on Personal Debt Management and Debt

Enforcement (LRC 96-2010) at paragraphs 2.12 to 2.20.

%2 gee (LRC 96-2010) at paragraph 2.16.

53 On this point, see also Reifner, Kiesilainen, Huls, Springeneer Consumer Overindebtedness and Consumer

Law in the European Union (Report to Commission of the European Communities, Health and Consumer
Protection Directorate-General Contract Reference No. B5-1 000/ 02/ 0035 3) at 6 3;
and Overlegal i zati on: Consumer Bankruptecy as a Rouml bf
Consumer Policy 20: 143, 1997 at 254.

> Section 7 of the Comhairle Act 2000, as amended by section 27 of the Social Welfare (Miscellaneous

Hul s

for

Provisions) Act 2008 statest hat t he functions of the Money Advice

advice to individuals for the purpose of the management, avoidance, reduction and discharge of personal debt

A

an

and in relation to money manage meeaddcatite role DHMABS, asmwelllam s i s e s

its role in assisting those already experiencing debt difficulties.

> For example, in 2009 only 2,618 of the 22,962 cases handled by the MABS required the use of the Special

Account: See Statistics for Q1, Q2, Q3, Q4 2009 (Money Advice and Budgeting Service 2010), available at:
http://www.mabs.ie/publications/STATS/MABS%?20stats%20Q4%202009.pdf.

% Ibid.
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processing and administering Debt Settlement Arrangements for debtors in receipt of higher incomes with
considerable disposable income to go towards repayments, this may mean that less resources would be
available to serve the core clientele of MABS, and the population for whom the service was originally
established. As MABS is a free-of-charge money advice service, funded by the Department of Social
Protection, it is also questionable whether a State-funded service should be provided without charge to
individuals who are in receipt of sufficient income to make contributions towards the cost of providing the
service. In contrast, as noted below,®” the Commission recommends that the Debt Relief Order
procedure should be accessible only through MABS advisors, as the debtors qualifying for this procedure
fall within the core clientele of MABS and are also not in a position to pay for the services of a fee-
charging Personal Insolvency Trustee of a Debt Settlement Arrangement repayment plan.

1.39 Thirdly, a related point is that the Debt Settlement Arrangement procedure is designed to cater
for a wide range of debtors, with varying levels of indebtedness and assets. Particularly due to current
economic conditions, the Commission understands that there are significant numbers of individuals in
financial difficulty with indebtedness standing at very high levels and who are in possession of
considerable assets. Several consumer debtors have amassed debts due to investment purchases in
recent years. Similarly, the Commission takes the view that the procedure should be available to
individuals whose debts have arisen from business transactions as well as consumer debtors. These
debtors would again not meet the characteristics of the core clientele of money advisors such as the
MABS, and their situations may also fall outside of the areas of expertise of money advisors.
Complicated issues of property ownership, revenue law and employment law may arise in such cases,
and these issues may not fall within the core skills of money advisors. Therefore it may be appropriate in
such cases for an individual other than a money advisor, such as a solicitor or accountant, to take
responsibility for preparing and administering a Debt Settlement Arrangement.

1.40 For these reasons, the Commission takes the view that the role of Personal Insolvency Trustee
should not be confined exclusively to money advisors. The Commission recommends that the role of
Personal Insolvency Trustee should be open to a wider category of operators, subject to the requirement
that all applicants should be licensed to act in these roles by the Debt Settlement Office, as is discussed
below.®® Such operators could include insolvency practitioners from the accountancy and legal
professions, as well as others deemed to meet the requisite standards of fithess for obtaining a licence.
The Commission proposes in addition that private trustees in judicial bankruptcy proceedings should be
subject to the same regulatory regime, and that a single Personal Insolvency Trustee licence should be
introduced which must be held by any person seeking to act as a trustee in either the Debt Settlement
Arrangement procedure or judicial bankruptcy proceedings.

1.41 The Commission recommends that the role of Personal Insolvency Trustee should not be
confined to money advisors/money advice undertakings. The Commission recommends that a licensing
system for Personal Insolvency Trustees should be introduced under the supervision of the Debt
Settlement Office, and that any persons meeting the requisite standards for such a licence should be
eligible to act as a Personal Insolvency Trustee.

1.42 This is not to say that money advisors should not act as Personal Insolvency Trustees under
the proposed Debt Settlement Arrangement procedure, but that these roles should not be restricted to
money advisors. Money advice organisations such as MABS may wish to provide these services. In so
far as the provision of these services would be resource-intensive and would involve providing assistance
to debtors falling outside of the core MABS clientele, the organisation may wish to explore the possibility
of deducting a portion of the repayments administered in order to fund the costs of providing such
services. This is of course an operational business decision to be made by MABS, and the Commission
does not express any further view on the matter.

1.43 Money advisors would continue to play an important role in advising over-indebted individuals
of their options, statutory and non-statutory, even if they do not act as Personal Insolvency Trustees. The
importance of the initial advice given to debtors in advance of their entering into a formal statutory

57 See Chapter 2 below.

%8 See paragraphs 1.131 to 1.168 below.
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repayment programme has been emphasised by evaluations of such programmes in other countries.®®

While under the Individual Voluntary Arrangement procedure in England and Wales the intention of the
legislation is that a debtor prepares a proposal for an IVA and presents this to an Insolvency Practitioner
to present it to his or her creditors, in reality debtors seek out the advice of an Insolvency Practitioner or
other advisor in advance of preparing a proposal.®® Also, the Pre-Action Protocol in Consumer Debt
Cl ai ms proposed i rintetirhRepo@ provisds $ostheaecdmnendation by creditors that
the debtor seeks money advice in advance of the commencement of legal proceedings.’® For a
significant number of debtors it may be the prospect of court proceedings that may force them to take
action regarding their indebtedness, and so the money advice received as part of the pre-action process
may be the means by which such debtors gain information concerning the Debt Settlement Arrangement
procedure. Therefore money advisors will continue to play an important role in advising debtors at this
stage.

1.44 I n this regard the Commi ss hosenndade bp the Australiand Leaw ar e s
Reform Commission (ALRC) when proposing a repayment plan-based alternative to bankruptcy.®?> The
recommendations of t he ALRC provided t hat money ac
counsell orso) s hoea apdointedeto amminisger thebt erepatynoent Iplans.®® The ALRC

cautioned however that its intention was not that these counsellors should lose their independence or that

their present role of counselling and advising debtors should be affected. The ALRC instead
recommended that those counsellors who wished to assume responsibility for administering repayment
arrangements under the proposed new scheme could apply for accreditation to act in such a role, while

the activities of those counsellors who do not wish to perform these additional duties would remain

unaffected.

3) Assigning the role of Personal Insolvency Trustee (Intermediaries/ Administrators) to
the Same Actor

1.45 A further issue on which the Commission invited submissions in its Consultation Paper was
whether the roles of Intermediary and Administrator should be capable of being held by the same person,
or alternatively whether these roles should be divided amongst different persons or bodies.®* One
possibility discussed in the Consultation Paper was to assign the role of administering Debt Settlement
Arrangements to a public sector administrative body, while the role of Intermediary could be assigned to
another individual. The Commission received several submissions in relation to this point. The
submissions were evenly split between those arguing that the roles should be held by different actors,
and those recommending that they should be held by the same actor.

1.46 The Commission notes that this is an issue that has raised controversy and consideration in
other countries. For example, under the Individual Voluntary Arrangement (IVA) procedure in England
and Wales,®® an individual Insolvency Practitioner (IP) holds both the role of nominee i who presents a
proposal for an arrangement to creditors on behalf of the debtor i and of supervisor i who is responsible
for administering the arrangement.®® Under the IVA procedure, a debtor in financial difficulty will generally
approach an IP for advice and with a view to ascertaining whether the IP will consent to act for the debtor

59 See Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School

Occasional Paper No. 63, 2009) at 29 to 33, 40 to 41.

€0 Ibid at 12; Fletcher The Law of Insolvency (4th ed. Sweet and Maxwell 2009) at 54.

61 See (LRC 96-2010) at paragraphs 2.59 to 2.65; Appendix C.

62 See The Law Reform Commission of Australia General Insolvency Inquiry Volume 1 (Report No. 45, 1988) at

186ff.

% |bid at 189.

See (LRC CP 56-2009) at paragraphs 5.104 to 5.105.

8 See (LRC CP 56-2009) at paragraphs 5.26 to 5.29.

66 See e.g. Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School

Occasional Paper No. 63, 2009) at 12.
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in relation to the presentation of a proposal to t
disclosure of his or her financial affairs to the IP at this stage, who will require such information before
consenting to act as a nominee in respect of the proposal.®’ At this preliminary stage the IP owes a duty

to the debtor to ensure that he or she receives appropriate advice and that if the debtor proceeds with an

I VA, that this is the best s & Onrcé thendebionhas agreed thehet or 6 s
content of the proposal and the IP has prepared a report for submission to the court, the IP formally
becomes the nominee. At this stage the | P&ds duties
report on the efficacy of the proposed arrangement and to balance fairly the interests of the debtor and

creditors. The IP no longer has a duty to the debtor and must act impartially and independently from all

parties, including creditors. If the proposal is approved and becomes an IVA, a resolution is proposed for

the appointment of a supervisor to the IVA. As the supervisor is usually the same person as the nominee,

this shift in duties of the | P ha¢® Therefare cdneesns ofi b e d
potential conflicts of interest have been raised in relation to this situation where the IP owes different

duties to different parties at various stages throughout the process.

1.47 As can be seen from the table below, a similar situation exists under the repayment plan-based
personal insolvency schemes of many countries in Europe and the Commonwealth. Thus in Australia,
under both the Part IX (Consumer) Debt Agreement’® and the Part X Personal Insolvency Agreement’
procedures, the same person in assisting the debtor in presenting a repayment proposal, and in
administering an agreed repayment arrangement.”?> This person is known as the administrator in the case
of the Part IX procedure, and the trustee in the case of the Part X procedure. Administrators and trustees
are registered and supervised by the Inspector-General in Bankruptcy, as discussed further below.

1.48 In Canada, these roles are also performed by the same person, with an administrator (the
Bankruptcy Trustee) responsible for assisting the debtor to prepare, and also supervising, an
arrangement under the Division Il Consumer Proposal procedure;”® while a trustee (usually a private
sector insolvency practitioner) assists in the preparation and administers arrangements under the
Business Proposal procedure.’

1.49 Similarly under the Proposal procedure in New Zealand, a trustee assists the debtor in
presenting a proposal to creditors and also administers the agreed arrangement.” Under the Summary
Instalment Order procedure, however, these functions are performed by different actors.”® This is
because no proposal is prepared for approval by creditors under this procedure, but rather the Official
Assignee makes an order imposing a repayment arrangement on the parties. The instalment repayment
arrangement is then supervised by a Summary Instalment Order Supervisor, who must be approved by
the Official Assignee to act in this capacity.

67 See Fletcher The Law of Insolvency (4th ed. Sweet and Maxwell 2009) at 54 to 55.

68 Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School Occasional

Paper No. 63, 2009) at 12.

pid.

o See Part IX of the Bankruptcy Act 1966 (Cth) (Aus).

T See Part X of the 1966 Act.

& The role of the Official Receiver in accepting a debtor

creditorsé meeting must however be noted. This means t
proposed by the Commission for the Personal Insolvency Trustee are performed by the Official Receiver: see
paragraph 1.186 below.

& See Part I, Division Il of the Bankruptcy and Insolvency Act (Can).

“ See Part I, Division | of the Bankruptcy and Insolvency Act (Can).

" See Part 5, Subpart 4 of the Insolvency Act 2006 (NZ).

& See Part 5, Subpart 5 of the Insolvency Act 2006 (NZ).
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1.50 The Summary Instalment Order procedure involves the imposition of terms on the parties
rather than the presentation of a proposal by the debtor to be approved by creditors. For this reason it is
perhaps not appropriate to compare the operation of this procedure with the Debt Settlement
Arrangement procedure proposed by the Commission. Similarly, the systems in France, Germany,
Netherlands and Sweden involve the imposition of a repayment plan by a public body (a court in France,
Germany and Netherlands; the State enforcement agency in Sweden). Therefore these systems provide
little guidance as to the question of whether the proposed roles of Intermediary and Administrator should
be held by the same person or body.

151 Of the systems discussed that provide for the presentation of a proposed arrangement to

creditors, in each a single actor is responsible for assisting the debtor in the preparation and presentation

of the proposal, and for supervising the arrangement. A primary advantage of such an approach is that it

helps to reduce the costs of the arrangement procedure, as only one third party actor is required. This of

course means that only one set of costs and fees must be paid. This argument in favour of giving the two

roles to the same actor is convincing, particularly when the goal of keeping the costs of the procedure, for

both the parties involved and for the State, as low as possible is considered.””  Particularly if
responsibility for administering a debtords repayment
the resource-intensive work of administering agreements would be assigned to a public body, which may

lead to considerable public expenditure. Issues of duplication of work may also arise if these functions

were spread between two different actors, and there may be an advantage in allowing an administrator

who is already familiar with t hdministeribgtthe arcadgenternt keeor t 0 b e
she has helped prepare. A further major advantage which the Commission finds convincing is that if the

same actor is responsible for both proposing and negotiating an arrangement, and for supervising the
arrangement to completion, this actor has a strong interest in ensuring that a viable arrangement is

reached which is sustainable over its entire duration. Submissions received included the suggestion that

in furtherance of this goal of seeking to ensure viable plans are agreed, the proposed Debt Settlement

Office could monitor the failure and success rates of arrangements prepared and administered by

individual intermediaries/administrators, with negative assessments perhaps impacting on the fithess of

the actors in question to hold the requisite licence.

1.52 For these reasons, the Commission recommends that the functions of intermediary and
administrator of Debt Settlement Arrangements should be incorporated into a single position of Personal
Insolvency Trustee. The Commission acknowledges the points made in submissions regarding the need
to avoid conflicts of interest of the type described above,”® and the benefits of separating the two
functions for this reason and from the point of view of ensuring transparency. The Commission however
takes the view that such goals can be ensured through appropriate regulation of the activities of Personal

Insolvency Trustees. The Commi sdsifar nhé segulatioro @f such actors are discussed
below.”
1.53 The Commission recommends that the role of Personal Insolvency Trustee should incorporate

what are sometimes described as the intermediary role (the role before a Debt Settlement Arrangement is
agreed) and also the administrator role (the role after a Debt Settlement Arrangement is agreed and is
being implemented).

(4) Public Sector v Private Sector

154 A further i mportant issue raised in the Commis
respective roles of the public and private sectors in the proposed debt settlement system. In particular,
the question arises as to whether the role of Personal Insolvency Trustee (Intermediary and
Administrator) should be filled by public officials (of the Debt Settlement Office, for example) or private
sector actors, operating on a commercial basis. As the analysis above suggests, the Commission takes
the view that the role of Personal Insolvency Trustee (Intermediary and Administrator) should be filled by
private sector actors. The fees to be charged in such cases would be subject to the general statutory

" See (LRC CP 56-2009) at paragraphs 5.134.

8 See paragraph 1.46 above.

& See paragraphs 1.131 to 1.168 below.
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framework proposed by the Commission® and would be paid by creditors, as they would come from
deductions from the regular repayments being made by the Personal Insolvency Trustee to creditors on
behalf of the debtor. There are sever al reasons

1.55 First, the Commission recognises that personal insolvency law reform and the introduction of
the proposed Debt Settlement Arrangement procedure is urgently necessary. The establishment of a
public framework for the negotiation and administration of Debt Settlement Arrangements would be a
considerable undertaking, involving the creation of administrative structures and the hiring and training of
a considerable number of staff. In contrast, private sector operators, if subject to suitable standards and
supervision, would be in a position to provide the required services more readily without the initial outlays
on infrastructure that would be required if the services were to be provided by a public body. Secondly,
issues of both principle and practicality in relation to the costs of funding the proposed system suggest
that private sector operators should be used to fulfil the key role of Personal Insolvency Trustee
(Intermediary and Administrator), and that these should be remunerated by deductions from the
payments to creditors. The problem of over-indebtedness is one arising in the private sector and is
generated from the relationship between debtor and creditor. A strong argument therefore exists for the
costs of remedying the problem of over-indebtedness to be borne by the credit industry, rather than by
the State. This view is consistent with one of the key principles lying behind the concept of debt
discharge, that the risk of financial distress caused by insolvency and over-indebtedness should be
placed on the party better able to bear the risk.8! Creditors, due to their expertise in assessing the risk of
repayment and through advanced tools such as credit reporting systems, are in a position to prevent the
risk of default and over-indebtedness, and so should be made to bear their share of the costs of
remedying situations of over-indebtedness. Furthermore, a Debt Settlement Arrangement would involve

for

the collection and distribution of a debtorbds excess

benefit of repayment without incurring collection costs, often where otherwise no such repayment would
be forthcoming. If a State-funded public body was responsible for negotiating and administering
arrangements, creditors would be receiving these services from the State free of charge, a position which
is difficult to justify. In this regard the Commission rejects the view that it is inappropriate for fees to be
charged by commercial operators at the expense of the payments to creditors. The reality of a situation

of insolvency is that costs are incurred in assessi.|
distributing these amongal | of a debtorés creditors. Tamekismorec o st s

fitting that they are borne by the creditors who can limit the costs (through their ability to limit the risk of
default),®? rather than by the State, who is in no position to limit costs. This is especially the case when it
is considered that often the State will already be incurring expenditure by treating the problem of over-
indebtedness, through the funding of the Money Advice and Budgeting Service and through the provision
of social welfare payments to those in financial difficulty.®® From a practical point of view, the cost to the
State of establishing a framework of Personal Insolvency Trustees (Intermediaries and Administrators)
would be a considerable burden. Even if a public office was to fund its operating costs through
contributions from industry or through deductions from the amounts distributed under arrangements, the
initial outlay for the establishment of such a public system would be substantial, and would an obstacle to
the creation of the proposed procedure.

1.56 Thirdly, the option of attributing the functions of Personal Insolvency Trustees (Intermediaries
and Administrators) to MABS money advisors must be rejected for the reasons identified above.®* The

8 See paragraphs 1.66 to 1.68 below.

8 See (LRC CP 56-2009) at paragraph 5.08.

82 In this regard see the Commi ssi onds discussion of the role of

default: (LRC CP 56-2009) at paragraphs 3.53 to 3.102; 4.26 to 4.173.

83 . . . . . I
Such assistance is provided both through general social assistance and social insurance schemes as well as

through targeted schemes such as the Mortgage Interest Supplement Scheme: See e.g. Department of Social
Protection Review of the Mortgage Interest Supplement Scheme (July 2010), available at:
http://www.welfare.ie/EN/Policy/CorporatePublications/Finance/exp_rev/Documents/misreviewjuly2010.pdf
(accessed 7 August 2010).

84 See paragraphs 1.37 to 1.40 above.
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philosophy and core functions of the MABS could be threatened by imposing such a role, as is discussed
in more detail above. Finally, the Commission acknowledges that private sector operators may already
possess the skills and expertise required to carry out the functions of Personal Insolvency Trustees
(Intermediaries and Administrators), and that it would be wasteful for such knowledge to be under-used
and/or duplicated by a public system. Private sector operators may also be well placed to provide the
services in an efficient manner, as they would be subject to commercial and competitive pressures.

1.57 For these reasons, the Commission recommends that the role of Personal Insolvency Trustee
should be capable of being held by a private sector commercial operator, subject to such operators
meeting the requisite fitness standards and being subject to regulatory supervision.®> As noted above,
this would not exclude MABS money advisors from acting in this capacity, but such MABS advisors would
be required to apply for a licence to operate in this role in a manner similar to private sector commercial
operators. The following paragraphs discuss the regulatory regime to be applicable to those actors
operating as Personal Insolvency Trustees, and the role of the State in the system, as represented by the
Debt Settlement Office.

1.58 The Commission recommends that the role of Personal Insolvency Trustee in the context of
Debt Settlement Arrangements should be capable of being held by (suitably licensed and regulated)
private sector commercial operators.

(5) Functions, Powers and Duties of Personal Insolvency Trustee in Debt Settlement
Arrangement
1.59 The Commission now turns to specify more precisely the content of the role of Personal

Insolvency Trustee in the context of a Debt Settlement Arrangement. The various functions required to
be carried out for a successful system of repayment plans/schemes of arrangement can be partly
identified from the procedures in place in other countries.

1.60 Under the | VA process in kEagd and Bnesdpdvadielsl, e af of
functions in the preparation of an arrangement before it comes into effect. A debtor seeking to present to
his or her creditors a proposal for an IVA may apply to court for an interim order, the effect of which is to
allow a court to stay any enforcement proceedings against the debtor.2® The proposal must specify some
person, known as fAthe nomineeo, to act in relation t
the purpose of supervising its implementation.®” The court will not make an interim order unless it is
satisfied that the nominee under the proposal is willing to act in relation to the proposal.® Before the
debtor prepares a proposal, he or she will usually obtain advice from a prospective nominee.® The
nomi nee at this stage wuswually receives full di scl osu
debtor as to his or her options. The nominee usually also assists in the preparation of a statement of
affairs at this time, with detailed standards regarding the preparation of such a statement to be found in
the relevant Statement of Insolvency Practice.®® The person who is to act as nominee will also in practice
draw up the terms of the proposal to be presented to creditors, again in accordance with the relevant
Statement of Insolvency Practice.®* The nominee is also under a duty to consider the proposal before it is

presented to a creditorsd meeting, in order to consic
an acceptable alternative to bankruptcy, and fit to be considered by creditors.®? Therefore it can be seen
t hat even before the proposal for an | VA has been f

8 See paragraphs 1.131 to 1.168.

86 Sections 253 to 254 of the Insolvency Act 1986 (UK).

87 Section 253(2) of the 1986 Act.

8 gection 255(1)(d) of the 1986 Act.

89 See Fletcher The Law of Insolvency (4lh ed. Sweet and Maxwell 2009) at 54.

%° Statement of Insolvency Practice 3: Voluntary Arrangements (England and Wales) (Version 4 Joint Insolvency

Committee 2007) at paragraphs 4.1 to 4.3.

o Appendix to Statement of Insolvency Practice 3: Voluntary Arrangements (England and Wales), Ibid.

92 Ibid at paragraphs 5.1 to 5.4.
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performs initial functions of advising the debtor of his or her options, explaining the nature and
consequences of an IVA and the roles of the nominee in the process, and taking all necessary steps to
ascertain the debtoro® financial circumstances.

1.61 Following these initial stages of the process, the Insolvency Act 1986 provides that the
nominee is to perform the following functions:

e  The nominee must submit a report to the court stating:

0 Whether the voluntary arrangement which the debtor is proposing has a reasonable
prospect of being approved and implemented

0 Whetherinhisopi ni on a meeting of debtordés creditors
debtords proposal

o where and when the meeting is proposed to be held.*

e The nominee may apply to court for the discharge of an interim order if the debtor has failed to
submit terms of the IVA document and/or statement of affairs.%

e The nominee must summon a creditorsd meeting for
report given to court.®®

e The nominee may challenge the °decision of the cre

e The nominee must report any criminal conduct engaged in by the debtor to the relevant authority,
and is obliged to assist the relevant investigating authority in a criminal investigation.

Where the proposal has been accepted by the crsoeditor.
who has been carrying out the functions of the®*nomin
The powers and functions of the supervisor then include the following:

e The primary duty of the supervisor is to ensure that the IVA proceeds in accordance with the
terms of the agreed proposal.’?® This involves the following:

0 Maintaining regular conduct with the debtor, obtaining reports as may be appropriate to
the case.

0 Monitoring any problems that may arise and where it appears that the terms of the IVA
may not be achieved, discuss them with the debtor.

o If events (such as a change in the debtords c
IVA may not be followed, the supervisor should take appropriate action, such as
explaining the circumstances to creditors at the next available opportunity.

o If it becomes clear that the fee payable to the supervisor will exceed the estimate given to
creditors in the proposal, he/she must notify creditors of this fact, explain why the
estimate has been exceeded, and provide a revised estimate.

9 See Statement of Insolvency Practice 3: Voluntary Arrangements (England and Wales) (Version 4 Joint

Insolvency Committee 2007) at paragraphs 3.1 to 4.3.

o Section 256(1) of the Insolvency Act 1986. See also Statement of Insolvency Practice 3: Voluntary

Arrangements (England and Wales) (Version 4 Joint Insolvency Committee 2007) at paragraphs 6.1 to 6.7.

% Section 256(6) of the 1986 Act.

% Section 257(1) of the 1986 Act. See also Statement of Insolvency Practice 3: Voluntary Arrangements

(England and Wales) (Version 4 Joint Insolvency Committee 2007) at paragraphs 7.1 to 7.15.

9 Section 256(2)(c) of the 1986 Act.

% gections 256(2), (3) and (4) of the 1986 Act.

9 gection 263(1) and (2) of the 1986 Act.

190 statement of Insolvency Practice 3: Voluntary Arrangements (England and Wales) (Version 4 Joint Insolvency

Committee 2007) at paragraphs 8.1 to 8.2.
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1.62
powers, functions and duties of a Debt Agreement Administrator as follows. The administrator must;

Where the arrangement has been fully implemented the supervisor must conclude his
administration as expeditiously as possible.'%t

In circumstances of likely failure or default the supervisor must consider how matters should
proceed.0?

0 Where failure has occurred the supervisor should notify the creditors accordingly and
advise them what action has taken or proposes to take.

0 The supervisor must ascertain who is entitled to the remaining assets or monies in the
event of the failure of an IVA.

The supervisor may apply to court for directions.%

The supervisor may present to the court a petition for a bankruptcy order to be made against the
debtor in the event of a default under the IVA.1%*

Similarly, in Australia Guidelines issued by the Inspector-General in Bankruptcy outline the

Certify that he/she has consented to deal with the identified property in the manner specified in
the proposal.

Certify that the debtor has received specified information about alternative means of dealing with
financial difficulty.

Certify that having regard to the <circumstances
statement of affairs was signed by the debtor, the administrator has reasonable grounds to

believe that the debtor is likely to be able to discharge the obligations created by the agreement

as and when they fall due.

Certify that he/she has reasonable grounds to believe that all information required to be set out in
the debtordéds statement of affairs and propasal e)
the administrator has a reasonable basis for believing that the debtor has properly disclosed their

affairs to creditors.

Ensure that the certification provided to the Official Receiver with the debt agreement proposal is
correct.

Deal with the debtords property in the manner spe

Respond in a timely manner to reasonable requests from creditors about the progress of
individual agreements.

Respond in a timely manner to reasonable requests from debtors for information.

Ensure that creditors and the Official Receiver are informed where the debtor defaults in certain
circumstances.

Inform the Official Receiver within 5 working days after the end of the agreement.

Handle and properly account for money including paying all money received from debtors under
agreements to the credit of a single interest-bearing bank account and keeping such accounts,
books and records as are necessary to give a full and correct account of the administration of the
debt agreement.

Answer any inquiries about the debt agreement and cooperate with any inquiry or investigation
made by the Inspector-General.

101

102

103

104

Ibid at paragraph 9.1.
Statement of Insolvency Practice 3 op cit at paragraphs 9.2 to 9.4.
Section 263(4) of the 1986 Act.

Sections 264(1)(c) and section 276(1) of the Insolvency Act 1986.

28



e Take his/her remuneration in accordance with the Act including maintaining a separate record of
money received, payments made and the balance of money held in relation to each debt
agreement and at least once every 45 days, reconcile the balance held in the bank account with
these records.

1.63 The Commission takes the view that these two accounts of the roles of intermediaries in
personal insolvency repayment plan arrangement systems are useful for illustrating the roles that the
Commission proposes should be held by the Personal Insolvency Trustee under the Debt Settlement
Arrangement procedure. The Commission therefore recommends that the role of Personal Insolvency
Trustee should include the following functions, powers and duties. The Personal Insolvency Trustee
should:

e Consentto act in the role of Personal Insolvency Trustee for the purposes of the Debt Settlement
Arrangement.

e Hold a meeting with the debtor and provide information to the debtor about his or her options for
addressing his or her situation of financial difficulty, and certify that such information has been
provided.

e Receive a full di sclosure of the debtoroés financi
taken, assist the debtor in completing a Standard Financial Statement.'® The Trustee should
also make a statement to the effect that the Trustee has reasonable grounds to believe that the
information contained in the debtords®statement o

e Prepare a proposal to be considered and voted upo

e Consider the likely viability of the proposal, its fairness to all parties involved, whether it is an
acceptable alternative to bankruptcy or a Debt Relief Order, and whether it is otherwise fit to be
considered by creditors.

e Submit a report to the Debt Settlement Office stating whether the proposed Debt Settlement
Arrangement has a reasonable prospect of being accepted by creditors and completed
sustainably by the debtor; and whether a creditor
proposal.

e Summon a creditors6 meeting.
e Report any alleged criminal conduct engaged in by the debtor and assist in any investigation.

The Personal Insolvency Trustees houl d be given the power to chall eng
meeting under certain limited grounds.

In turn, the Commission recommends that the role of Personal Insolvency Trustee should involve the
following functions, powers and duties. The Personal Insolvency Trustee should:

e Ensure that the Debt Settlement Arrangement proceeds in accordance with its accepted terms.

e Maintain regular contact with the debtor, obtaining reports and conducting reviews as may be
required.

e Monitor any problems that may arise and where a default appears likely to take place, discuss
the issue with the debtor.

e |f a variation in the terms of the arrange me n t is required (e.g. due to
circumstances), take appropriate action to achieve an alteration of the original terms.

e Take his/her remuneration in accordance with the legislative and regulatory rules including
maintaining a separate record of money received, payments made and the balance of money

105 See Interim Report on Personal Debt Management and Debt Enforcement (LRC 96-2010) at paragraphs 2,45

to 2.47.

106 See paragraph 1.212 below.
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held in relation to each Debt Settlement Arrangement. Notify creditors of any fee increase
occurring during the course of the administration of the arrangement.

e Deal with t hertyidthdnmaoner&mecified irotipe debt agreement.

e Respond in a timely manner to reasonable requests from creditors about the progress of
individual agreements.

e Respond in a timely manner to reasonable requests from debtors for information.

e Ensure that creditors and the Debt Settlement Office are informed where the debtor defaults in
certain circumstances.

e Handle and properly account for money including paying all money received from debtors under
agreements to the credit of a single interest-bearing bank account and keeping such accounts,
books and records as are necessary to give a full and correct account of the administration of the
debt agreement.

e Answer any inquiries about the debt agreement and cooperate with any inquiry or investigation
made by the Debt Settlement Office or court.

e Notify the Debt Settlement Office where he or she has reason to believe that the debtor may
have committed a criminal offence.'®’

e Cooperate in any criminal investigation being conducted against the debtor by the relevant
authorities.

e Make an application to court for the termination of the Debt Settlement Arrangement and/or the
adjudication of bankruptcy of the debtor.1®

e Make an application to the Debt Settlement Office for the formal recognition of the end of the
Debt Settlement Arrangement in cases where a six month arrears default has occurred.'%®

1.64 The Commission recommends that the role of Personal Insolvency Trustee should involve two
sets of functions in a Debt Settlement Arrangement. The first set of functions should apply before the
Debt Settlement Arrangement is agreed and require that the Trustee should: (a) confirm in writing that he
or she has consented to act in the role of Personal Insolvency Trustee for the purposes of the Debt
Settlement Arrangement, and has entered into an agreement with the debtor to make the payments to

creditors (fAindividual debt settl ement agreementso)

a meeting with the debtor and provide information to the debtor about his or her options for addressing his
or her situation of financial difficulty, and certify that such information has been provided; (c) receive a full
di sclosure of the debtorés financi al af fairs,

debtor in completing a Standard Financial Statement; (d) make a statutory declaration to the effect that

and,

the Trustee has reasonabl e grounds to believe that

affairs is complete and accurate; (e) prepare a proposaltobeconsi dered and voted

meeting; (f) consider the likely viability of the proposal, its fairness to all parties involved, whether it is an
acceptable alternative to bankruptcy or a Debt Relief Order, and whether it is otherwise fit to be
considered by creditors; (g) submit a report to the Debt Settlement Office stating whether the proposed
Debt Settlement Arrangement has a reasonable prospect of being accepted by creditors and completed

upon

t

C

r

sustainably by the debt or; n@shduldwe summoaed toaconsideretliki t or s 6

proposal; and (h) summon a creditorsd meeting.

1.65 In turn, the Commission recommends that the second set of functions given to the Personal
Insolvency Trustee should apply after the Debt Settlement Arrangement is agreed and require that the
Trustee should: (a) ensure that the Debt Settlement Arrangement proceeds in accordance with its
accepted terms; (b) maintain regular contact with the debtor, obtaining reports and conducting reviews as
may be required; (c) monitor any problems that may arise and, where a default appears likely to take

107 See paragraph 1.157 below.

108 See paragraph 4.155 below.

109 See paragraphs 1.200 and 1.201 below.
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place, discuss the issue with the debtor; (d) if a variation in the terms of the a Debt Settlement
Arrangement is required, take appropriate action to achieve a variation; (€) comply with any requirements
under the proposed legislation or Regulations made under the legislation concerning his or her
remuneration, including maintaining a separate record of money received, payments made and the
balance of money held in relation to any Debt Settlement Arrangement; (f) notify creditors of any increase
in his or her remuneration occurring during the course of the administration of the Debt Settlement
Arrangement; (g) deal with the debtords property in the m:
Arrangement; (h) respond in a timely manner to reasonable requests from creditors about the progress of
individual debt settlement agreements; (i) respond in a timely manner to reasonable requests from a
debtor for information; (j) ensure that creditors and the Debt Settlement Office are informed where the
debtor defaults in prescribed circumstances; (k) handle and properly account for money including paying
all money received from debtors under individual debt settlement agreements to the credit of a single
interest-bearing bank account and keeping such accounts, books and records as are necessary to give a
full and correct account of the administration of the individual debt settlement agreements; and (I) answer
any inquiries about the individual debt settlement agreements and cooperate with any inquiry or
investigation made by the Debt Settlement Office or court.

(6) Tender/Panel System

1.66 As noted above, the Commission recommends that private practitioners should fill the role of
Personal Insolvency Trustee under the proposed Debt Settlement Arrangement procedure. As is
discussed further below, any practitioner wishing to operate in this role should be required to obtain a
licence and should be subject to the supervision of the Debt Settlement Office.°

1.67 The Commission takes the view that it may be appropriate for eligibility for the positions of
Personal Insolvency Trustee to be limited to members of a panel of practitioners drawn up for this
purpose. Practitioners satisfying the licensing conditions could apply to become members of this panel
according to a tendering system, and the panel should have a specified time frame of 3 years, and that
the panel would then be reviewed in the same publicly tendered manner. The Debt Settlement Office
would also specify the range of fees to be charged by the panel members to debtors. This approach of
creating a panel of limited number would ensure that there are sufficient numbers of practitioners to act in
the role of Personal Insolvency Trustee in the system, and also to limit the detrimental effects of
aggressive competitive practices among insolvency practitioners in other countries such as Canada'!
and England and Wales.''? The performance of Trustees (Intermediaries/Administrators) on the panel
would also be monitored by the Debt Settlement Office as the relevant regulatory body, and such
performance standards would be considered when the membership of the panel is being renewed. In this
manner an approach based upon a panel of practitioners could also provide further supervisory oversight
of the system, and further eliminate problems arising in similar processes in other countries.

1.68 The Commission recommends that the Debt Settlement Office establish a panel of persons by
public tender to act as Personal Insolvency Trustees for a 3 year period in the Debt Settlement
Arrangement, and that the Debt Settlement Office would set out indicative fees to be charged by Trustees
as part of the licensing regime.

110 See paragraphs 1.137 to 1.168 below.

11 See e. g. Ramsay fAMar ket |l mperatives, Professional Di scr

Bankruptcy: A Comparative Study of t America@ Bankrupicyallaw Tr ust e
Journal (2000) 399 at 423 to 426.

12 Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School Occasional

Paper No. 63, 2009) at 4. Available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/research/personaldocs/IVA%20Research%2
0-%200ccasional%20Paper.pdf.
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C Regulation of Personal Insolvency Trustees

1.69 The Commission takes the view that the effective operation of the Debt Settlement
Arrangement procedure depends on ensuring high standards among the individuals filling the role of
Personal Insolvency Trustee. Essential to this goal is the establishment of a rigorous regulatory system
for these actors. The following paragraphs contain a discussion of approaches to the regulation of
insolvency practitioners and administrators of comparable personal insolvency arrangements in other
countries. Subsequent paragraphs discuss similar comparative regimes for the regulation of private
sector trustees acting in formal judicial bankruptcy proceedings. The Commission then presents its
recommendations for the establishment of a regulatory system for all Personal Insolvency Trustees,
which also encompass their role as private trustees in bankruptcy proceedings.

Q) Regulation of trustees in bankruptcy proceedings: Models for Consideration

€) Irish Corporate Insolvency Law: General Scheme of a Companies Consolidation and
Reform Bill

1.70 A proposal for the introduction of a regulatory system for corporate liquidators has recently

been made in Ireland, and this should be considered when deciding how private trustees in bankruptcy
should be regulated. The Company Law Review Group (CLRG) has published a General Scheme of a
Companies Consolidation and Reform Bill,**? in respect of which heads have been agreed and which has
been included in the September 2010 Government Legislation Programme.™™* In Part A1l of the CLRG
Scheme, concerned with the Winding-Up of corporate bodies, Head 68 specifies provisions relating to
qualifications for appointment as a liquidator of a company in winding-up proceedings. This provision
seeks to introduce into Irish law for the first time restrictions on those who may act in this capacity of
liquidator. The authorisation regime contained in the Scheme limits access to the position of liquidator to
those who are members of certain professional
Super vi sor y thsuiatttotty beingya public company designated by the Minister for Enterprise,
Trade and Innovation to perform the functions and exercise the functions attributed to it by the proposed
legislation. The provision for the establishment of this body is equivalent to section 5(1) of the Companies
(Auditing and Accounting) Act 2003, and the public company established by the Minister to carry out
these functions under the 2003 Act is the Irish Auditing and Accounting Supervisory Authority (IAASA).
Therefore the appropriate Supervisory Authority for company liquidators under the CLRG Scheme is also
the IAASA.

1.71 Head 68 of the CLRG Scheme therefore provides that:

13 Available at: http://www.clrg.org.

114
See

http://www.taoiseach.gov.ie/eng/Taoiseach_and_Government/Government_Legislation_Programme/SECTIO
N_B1.html.

15 Section 5(1) of the Companies (Auditing and Accounting) Act 2003 provides:

5.0 (1) The Minister may designate a public company to perform the functions and exercise the powers of the
Supervisory Authority under this Act, if the following requirements are satisfied:

() the company is formed and registered under the Companies Acts after the commencement of this
section;

(b) the company is a company limited by guarantee;

(c) the name of the company is the Irish Auditing and Accounting Supervisory Authority or in the Irish
language Udaras Maoirseachta Initichta agus Cuntasaiochta na hEireann;

(d) the memorandum of association and articles of association of the company are consistent with this Act.

(2) Section 6(1)(b) of the Act of 1963 does not apply to a company where the Minister informs the registrar
of companies in writing that the Minister proposes to designate the company under subsection (1).
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a person shall not be qualified for appointment as a liquidator of a company, whether
provisionally or otherwise, whether in a court ordered winding-up or in a voluntary winding-up,
unless hed

e (a) is a member of a [prescribed/regulated] accountancy body within the meaning of Part A14
Head 10 [equivalent of Section 4 of the Companies (Auditing and Accounting) Act, 2003] who
holds a [current practicing certificate] unless prohibited by that body from acting as a liquidator;

e (b) is a member of the Law Society of Ireland who holds a current practicing certificate from such
body unless prohibited by that body from acting as a liquidator; or

e (c) is a member of such other professional body as the Supervisory Authority may from time to
time recognise for the purposes of this head, with authority from such body to practice, unless
prohibited by that body from acting as a liquidator; or

e (d) having made application to the Supervisory Authority within two years from the operative date
in the prescribed form and paid the prescribed fee in such manner as may be prescribed, has
been authorised by the Supervisory Authority to be so appointed, on the grounds thatd

o (i) he has prior to the coming into operation of this Bill obtained adequate relevant
experience and knowledge of the law applicable to winding-up of companies by virtue of
having been employed in relevant work by a person who was a member of a body
referred to in paragraphs (a), (b) or (c) or by virtue of having practised in a Member State
as a liquidator, and

o (i) he is, in the opinion of the Supervisory Authority following consultation with the
Director of Corporate Enforcement a fit and proper person to act as a liquidator, and

o (iii) he is not a member of a body referred to in paragraphs (1)(a) to (c).

1.72 It can be seen that regulatory controls applicable to the professions of accountants and
solicitors are seen to be sufficient to allow members of recognised accountancy bodies and of the Law
Society of Ireland qualify to act as a liquidator without satisfying any further conditions. The IAASA may
also recognise other professional bodies, such that membership of such bodies will entitle a person to act
as a liquidator. For persons falling outside of these professional bodies an alternative qualification
process applies, which requires an application
provision, a person may become authorised to act as a liquidator on the grounds that before the coming
into operation of the legislation he or she has obtained adequate relevant experience and knowledge of
the law applicable to the winding-up of companies.116 This experience is to have been obtained by virtue
of having been employed in relevant work by a person who was a member of a body listed above, or by
virtue of having practised in an EU Member State as a liquidator. In addition to having this experience,
the person must, in the opinion of the IAASA following consultation with the Director of Corporate
Enforcement, be a fit and proper person to act as a liquidator.™’

1.73 Under subhead 68(3), a person shall not be qualified for appointment as a liquidator of a
company unless he or she holds insurance indemnity cover relating to him and any servant or agent in his
or her employment or engagement. Details regarding to the amount and terms of this indemnity
insurance shall be specified by the IAASA from time to time.

1.74 The Scheme provides that a person who acts as liquidator of a company while not being
qualified shall be guilty of a category two offence.™®

1.75 It should be noted that Head 69 of the General Scheme provides that certain persons are
ineligible for appointment as a liquidator. Under subhead 69(1), a body corporate shall not be qualified
for appointment as a liquidator and a body corporate which acts as a liquidator shall be guilty of a

116 Head 68(d)(i) of the General Scheme of the Companies Consolidation and Reform Bill.

17 Head 68(d)(ii).

18 Head 68(8).
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category three offence. In addition, 69(2) provides that none of the following persons shall be qualified to
act as a liquidator:

e a person who is, or who has within 12 months of the commencement of the winding-up been, an
officer or servant of the company;

e except with the leave of the court, a parent, spouse, brother, sister or child of an officer of the
company;

e aperson who is a partner or in the employment of an officer or servant of the company;

e a person who is not qualified by virtue of this subhead for appointment as liquidator of any other
body corporate which is that mpanypaa syldsidiarysofithas i di ar
company6és holding company, or would be so disqual

1.76 It is to be a category two offence for any of these persons to act as a liquidator. If a liquidator
is adjudicated bankrupt, his or her office shall be vacated and he shall be deemed to be removed as of
the date of adjudication.™*®

1.77 Therefore, the proposed new regime for the regulation of company liquidators could be
considered as a possible model for the regulation of private trustees under a new bankruptcy system.
Similarly, the system for the regulation of Insolvency Practitioners is now presented as a model for
consideration as part of the proposed review of the Bankruptcy Act 1988.

(b) England and Wales: the Office of Insolvency Practitioner
1.78 Under English law, on the making of a bankruptcy order against a debtor, the Official Receiver
automatically becomes receiver and manager of t he be

trustee.'?® At this point a duty is placed on the Official Receiver to decide whether to summon a meeting
of the bankruptodos creditors for the ' urhepaisnae belind appoi |

i mposing a duty on the Official Receiver to deoci de w
limit the costs of bankruptcy proceedings as far as is possible. Therefore as a private trustee is to be
remunerated from the debtordés assets in priority to

avoided where the de hbtedoas i snean that & & sustee iwas agpointet anch paid

there would be no assets left to distribute amongst unsecured creditors.’®> Ther ef or e where t he
assets are this few, the bankruptcy must be administered by the Official Receiver at the expense of the

public, with the Official Receiver then remaining in the position of trustee.

1.79 If a meeting is called however, a private trustee will be appointed where a resolution for his or
her appointment is passed by a majority in value of those creditors present and voting.'*® The creditors
also have the power to appoint a fAcreditorsdéd commit
maintaining communications between the trustee and creditors, and authorising the trustee to carry out
certain functions for which creditor assent is required.'®® Therefore this position is similar to that under
Part V of the Irish Bankruptcy Act 1988. The key difference under English law is that the trustee

appointed by creditors must be a qualified Insolvency Practitioner, as is now described.!?®

119 Head 69(6) of the General Scheme of the Companies Consolidation and Reform Bill.

120 See section 287 of the Insolvency Act 1986 and Fletcher The Law of Insolvency (4th ed. Sweet & Maxwell

2009) at 174.

121 See section 293 of the Insolvency Act 1986 and Fletcher op cit. at 192.

122 See Fletcher The Law of Insolvency (4th ed. Sweet & Maxwell 2009) at 192. It should be noted that where the

Official Receiver decides not to call a meeting, one quarter of t he debtorés creditors ma
meeting nonetheless be held: section 294 of the 1986 Act.

123 See Fletcher op cit. at 194 and Rule 6.88(1) of the Insolvency Rules 1986.

124 See sections 301, 314(1)(a) and (b), 314(2) and Schedule 5, Part | of the 1986 Act.

125 see section 292 of the Insolvency Act 1986.
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1.80 Under the Insolvency Act 1986, eligibility to act as an office holder in any type of insolvency
proceedings, both corporate and personal, is restricted to persons who are qualified to act as an
Insolvency Practitioner within the meaning of the Act.'*® Therefore a person must meet certain criteria in
order to hold the position of liquidator, provisional liquidator, administrator or administrative receiver of an
insolvent company, or the trustee in bankruptcy or interim receiver of an insolvent individual.™*’ Only
similarly qualified Insolvency Practitioners may hold the position of supervisor or nominee of either a
company voluntary arrangement (CVA) or an individual voluntary arrangement (IVA) also.

1.81 The requisite qualifications required to act as an insolvency practitioner are specified in section
390 of the 1986 Act. First, only an individual (and not a legal person) may act as an insolvency
practitioner. Secondly, to be qualified to act, a person must be authorised to do so either by virtue of
membership of a recognised professional body or by holding an authorisation granted by a competent
authority.

1.82 Under the first method of obtaining authorisation, the insolvency practitioner must be a member
of, and must be permitted to act as an insolvency practitioner by, a professional body recognised for this
purpose by the Secretary of State of the Department of Business, Innovation and Skills. A body may be
recognised if it regulates the practice of the profession and enforces rules for ensuring that those of its
members permitted to act as insolvency practitioners are fit and proper persons so to act, and meet
acceptable requirements as to education and practical training and experience.128 If a body no longer
satisfies these criteria, its recognition can be withdrawn by the Secretary of State. Thus far seven
Recognised Professional Bodies, regulating the professions of solicitors and accountants, have been
recognised under the Act."*® These seven bodies are:

e The Chartered Association of Certified Accountants;

e The Insolvency Practitioners Association;

e The Institute of Chartered Accountants in England and Wales;
e The Institute of Chartered Accountants in Ireland;

e The Institute of Chartered Accountants in Scotland,;

e The Law Society of England and Wales;

e The Law Society of Scotland.

1.83 The alternative method of obtaining authorisation to act as an Insolvency Practitioner for those

who are no t members of these professional bodies is thro
which is in effect the Secretary of State of the Department of Business, Innovation and Skills.™®® The

Secretary will then make a decision using such information as the applicant is required to furnish and

based on the two grounds of whether the applicant is a fit and proper person to act as an insolvency

practitioner and whether the applicant meets the prescribed requirements with respect to education and

practical training and experience.

1.84 The matters to be taken into account in deciding whether the applicant is a fit and proper
person are specified in the Insolvency Practitioners Regulations 2005."! They include whether the
applicant has been convicted of any offence involving fraud, dishonesty or violence; and whether the
applicant has contravened any provision of insolvency legislation. Consideration will also be given to

126 See section 230 of the Insolvency Act 1986 (UK). See also Fletcher The Law of Insolvency (4th ed. Sweet &

Maxwell 2009) at 33ff.

127 Section 388 of the 1986 Acg,aprarviidnsngl aedeyi pi acoint iod n e

128 Section 391(2) of the Insolvency Act 1986 (UK).

129 See Insolvency Practitioners (Recognised Professional Bodies) Order 1986; Fletcher The Law of Insolvency

(4" ed. Sweet & Maxwell 2009) at 36.

130 gections 392-393 of the 1986 Act.

131 See in particular Regulation 6 of these Regulations.
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whether the applicant has engaged in any practices appearing to be deceitful, oppressive or otherwise
unfair or improper, which cast doubt upon his probity or competence for discharging the duties of an
insolvency practitioner. The Secretary will also have regard to the prior conduct of the applicant in
carrying out any insolvency practice. In particular consideration will be given to whether such practice
was carried on with appropriate independence, integrity and skill in accordance with generally accepted
professional standards; whether adequate systems of control, including accounting records, have been
maintained on an adequate basis; and whether the applicant has failed to disclose fully an existing or
apparent conflict of interest in any case where he or she has acted as an insolvency practitioner.

1.85 The 2005 Regulations also specify detailed requirements as to education and training, with
different standards to be satisfied by applicants who have never previously been authorised to act as
insolvency practitioners and by those who have previously been so authorised.™® These requirements
include an obligation to pass the Joint Insolvency Examination set by the Joint Insolvency Examination
Board, and also demand that applicants have acquired certain levels of work experience.

1.86 An authorisation granted by the Secretary of State may be withdrawn if its holder is no longer a
fit or proper person to act as an insolvency practitioner, or if the holder has failed to comply with any
relevant provisions of the Act or any regulations made under these provisions.***

1.87 The system for the regulation of Insolvency Practitioners (IPs) has therefore been described as
a regul atory modled selferdgulafiop withio taistatutaryn feaemework overseen by the
s t a¥*e Despite the variety of Recognised Professional Bodies responsible for regulating IPs, the
Insolvency Service seeks to co-ordinate and harmonise the approach of these regulators, as well as to
establish common professional standards through the following instruments:*3°

e A Memorandum of Understanding between the Recognised Professional Bodies and the
Insolvency Service, compliance with which is a condition of the continuing recognition of the
body. This aims to harmonise approaches of the professional bodies to issues such as
authorisation, ethics, complaints-handling, monitoring and bonding.

e The Joint Insolvency Committee is a body established to promote common professional and
ethical standards and to ensure that IPs are dealt with uniformly by the regulatory bodies. It
issues two forms of instrument to achieve this aim: mandatory Statements of Insolvency
Practice,**® and voluntary Insolvency Guidance Papers.

e Common principles for monitoring IPs are agreed between the Secretary of State for Business,
Innovation and Skills and the Recognised Professional Bodies.

e The Joint Insolvency Committee issues common ethical standards applicable to all IPs.
e Common qualifications exist in the form of the Joint Insolvency Examination.

1.88 It should be noted also that some control is exercised over Insolvency Practitioners by the

courts.® For example, a |liquidator can be removed from

convened for that purpose, while similar provisions apply to trustees in bankruptcy and administrators.
Also, the level of these offce-ch ol der s6 remuneration is fixed by

132 See Regulations 7 and 8 of the Insolvency Practitioners Regulations 2005 (UK).

133 Section 393(4) of the Insolvency Act 1986 (UK).

134 See Walters and Seneviratne Complaints Handling in the Insolvency Practitioner Profession (A Report

Prepared for the Insolvency Practices Council 2008) at 4. Available at: http://ssrn.com/abstract=1094757.

135 See Walters and Seneviratne Complaints Handling in the Insolvency Practitioner Profession (A Report

Prepared for the Insolvency Practices Council 2008) at 5. Available at: http://ssrn.com/abstract=1094757.

136 Statements of Insolvency Practice set out basic principles and essential procedures with which IPs are

required to comply, and a failure to comply may lead to possible disciplinary or regulatory action: Ibid.
137 Walters and Seneviratne op cit. at 6-7.
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meeting, but can be challenged in court. In addition to these court-based mechanisms, office-holders are
also subject to general private law obligations in the form of fiduciary duties and duties of care and skill.*®

1.89 Each of the Recognised Professional Bodies has procedures in place for handling complaints
against IP members.'® These procedures have been described as being aimed at maintaining standards
in the respective professions rather than acting as redress mechanisms for aggrieved individuals. The
procedures are not concerned with dispute resolution, but the monitoring of standards. The procedures
tend to be extremely formal, with clear written rules. Avenues of appeal exist for members also. The
procedure is dominated by the profession, albeit with some lay involvement. The complainant usually
plays little part in the complaint-handling procedure. There is a strong link between complaints and
disciplinary processes in the Recognised Professional Bodies. Complaints against IPs are in this way
assessed to see if they go to the core of whether the IP is fit and proper to practice. If a complaint does
not raise such issues, and merely concerns a breach of a Statement of Insolvency Practice or ethical
code, complaints may be treated as relatively minor, and would only result in serious action being taken if
non-compliance was repetitive or systematic.’*® Generally in the professional bodies, the complaints-
handling procedures are linked to the authorisation and monitoring process, so that new complaints are
reported to the committee within the professional body that grants and renews licences to practice as an
IP. In this regard the professional bodies have been descri bed as-upol powicegsa i
complaints feeding into discipline and monitoring; monitoring processes raising complaints and
disciplinary matters; and information sharing between the various processes.*!

1.90 In its role as regulator of regulators, the Insolvency Service monitors the complaints-handling
procedures of the Recognised Professional Bodies. This monitoring primarily takes the form of requiring
the bodies to submit their complaints statistics on an annual basis.**? If any complaints arise as to how
complaints are being handled, they may be raised during a monitoring visit. There is no formal appeal
route to the Insolvency Service from the determination of a body in relation to a complaint or disciplinary
matter and the Service has no power to intervene. The Insolvency Service is therefore limited to raise
concerns informally with the body in question, or to address an issue more formally during a monitoring
visit, as previously mentioned. The Service may however take up matters arising from the disciplinary
measures taken by the professional bodies (as reported in the annual reports of the bodies to the
Service). One issue that may be taken up is if the Service did not consider that a penalty ordered in
disciplinary proceedings was adequate.*3

1.91 The Insolvency Service, as regulator of regulators, monitors and supervises the complaints-
handling procedures of the Recognised Professional Bodies (RPBs). Under the Memorandum of
Understanding, the RPBs must give guidance to the public on how to make a complaint; must provide for
the investigation of complaints by individuals with appropriate training and skill; and must ensure that
complaints are progressed expeditiously and impartially.*** In contrast to the relatively detailed
complaints-handling and disciplinary processes in the professional bodies, the Insolvency Service has
relatively informal mechanisms for dealing with the directly licensed IPs who are not members of a RPB.
There is no hierarchy of disciplinary committees, and the Service has no powers to issue sanctions other
than the ultimate sanction of withdrawal of authorisation. Section 393 of the Insolvency Act 1986 limits
the Insolvency Serviceds powers to deciding wvahdet her
proper to hold that role, and can only accept or reject authorisation on a positive or negative finding of this

138 bid at 7.

139 See Walters and Seneviratne Complaints Handling in the Insolvency Practitioner Profession (A Report

Prepared for the Insolvency Practices Council 2008) at 51FF. Available at: http://ssrn.com/abstract=1094757.

140 |bid at 55.

¥ bid.

142 Walters and Seneviratne op cit. at 54.

143 See Walters and Seneviratne Complaints Handling in the Insolvency Practitioner Profession (A Report

Prepared for the Insolvency Practices Council 2008) at 56.

144 Ibid at 57, citing paragraph 3 of the Memorandum of Understanding.
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fit and proper test. Therefore the I nsolvency Servic
example can impose conditions on an authorisation to act as an IP.

(c) Australia: Registered Trustees

1.92 Under Australian law, bankruptcies may be administered either by the Official Trustee, a public
official, or by a private trustee who has been registered to act as a bankruptcy trustee. High standards
are expected of b a n k r u pnaictain the utmast @ofessionaliarh, dndepeaderice, A
impartiality, honesty and ethics in their dealings.3*® Bankruptcy trustees are considered officers of the
Court, and so are expected to observe standards as high as those of a court or judge. Their duties are to
exercise the powers in order to further the objectives of the Australian Bankruptcy Act 1966, including
those of equality between creditors and fairness to debtors.**® The system for the registration of trustees
therefore seeks to establish and maintain these high standards among bankruptcy trustees.

1.93 To become a registered trustee, an applicant must apply to the Inspector-General in
Bankruptcy (with the Insolvency and Trustee Service Australia ( | TSA) 6s i ndependent Reg
acting as a delegate of the Inspector-General for these regulatory purposes).’*’ The Inspector-General

then convenes a committee to consider the application, with the committee to be composed of the
Inspector-General or delegate, an officer of the Australian Public Service, and a registered trustee (of at

|l east five yearsod experience) nomi nated by*® fThee | ns
committee considers the application and supporting documentation, as well as conducting an interview.

The applicant may also be asked to sit an examination. Once the committee makes a decision whether

or not to permit the registration of the applicant as a bankruptcy trustee (providing reasons for this

decision), the Inspector-General must accept the decision. Any decision of the committee may be

reviewed before the Administrative Appeals Tribunal.**°

1.94 The committee must decide that the applicant should be registered if the committee is satisfied
that the applicant:**°

e has the qualifications, experience, knowledge and abilities prescribed by the regulations; and

o will take out insurance against liabilities that the applicant may incur working as a registered
trustee; and

e has not been convicted, within 10 years before making the application, of an offence involving
fraud or dishonesty; and

e has not been a bankrupt or a party (as debtor) to a debt agreement or Part X administration
within 10 years before making the application; and

e has not had his or her registration as a trustee cancelled within 10 years before making the
application on the ground that:

0 he or she contravened any conditions imposed by a committee on his or her practice as a
registered trustee; or

o0 he or she failed to exercise the powers of a registered trustee properly; or

145 See Inspector-General Practice Statement 13: Trustee Registered under Bankruptcy Act Registration

Application Process (Insolvency and Trustee Service Australia 2008) at 1. Available at:
http://www.itsa.gov.au/dir228/itsaweb.nsf/docindex/about+us->itsa+practices+&+policies-
>igps+documents/$file/rt%20registration. pdf

146 Ibid.

147 Inspector-General Practice Statement 13: Trustee Registered under Bankruptcy Act: Registration Application

Process op cit. at 1-2.

148 Section 155 of the Bankruptcy Act 1966 (Cth) (Aus).

149 Section 155A(7) of the 1966 Act.

150 Section 155A(2) of the 1966 Act.
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0 he or she failed to carry out the duties of a registered trustee properly; or

0 he or she failed to properly carry out the duties of an administrator in relation to a debt
agreement; and

o has not had his or her registration as a debt agreement administrator cancelled under
section 186K [of the Bankruptcy Act 1966],'** within 10 years before making the
application, on the ground that he or she failed to properly carry out the duties of an
administrator in relation to a debt agreement; and

0 has not had his or her registration as a debt agreement administrator cancelled, within 10
years before making the application, as a result of an order under section 185ZCA [of the
Bankruptcy Act 1966].

1.95 In relation to the first conditions that the applicant demonstrate his or her experience,
knowledge and abilities, three main conditions in particular must be fulfilled.*>> The applicant must first
have completed the academic requirements for the award of a degree, diploma or similar qualification
from an Australian university or college of advanced education, or other Australian tertiary institution of an
equivalent standard, being a degree, diploma or similar qualification granted to a person who has
completed (i) a course of study i n ateor and i) 4 @urse of
study in commercial law of notlesst han 2 vy e arSedondly, uhe agplicanhmust have been
engaged in relevant employment on a full-time basis for a total of not less than 2 years in the preceding 5
years. Finally, the applicant must demonstrate an ability to perform satisfactorily the duties of a
registered trustee immediately after registration. It should be noted that even if the applicant does not
meet these conditions, the committee may yet decide that the applicant should be registered if the
committee is of the opinion that the applicant is suitable to be registered as a trustee.'*® If the applicant
fails to satisfy the other conditions listed above, however, the committee is obliged to refuse the
application for registration.>*

1.96 Therefore an application must be accompanied by a statement illustrating that the above
conditions have been met, and must also include two references of a specified type.**®

1.97 If the committee has decided that the applicant should be registered, the Inspector-General in

of

n C

Bankruptcy must register the applicant provided that the requisite fees have been paid.®*The appl i cant

details are then entered in the National Personal Insolvency Index. Registration has effect for three
years, but may be extended before the end of this period on application in writing to the Inspector-
General.'® The committee (and so the Inspector-Gener al ) may decide that
should be subject to specified conditions.’®® A registered trustee may however apply to the Inspector-
General for any conditions imposed to be changed or removed, and the Inspector-General must once
again convene a committee of similar representative composition as the original committee to assess this
application.*®®

151 See paragraph 1.104.

152 See Regulation 8.02 of the Bankruptcy Regulations 1996.

153 Section 155A(3) of the Bankruptcy Act 1966 (Cth) (Aus).

154 Section 155A(4) of the 1966 Act.

135 see Inspector-General Practice Statement 13: Trustee Registered under Bankruptcy Act Registration

Application Process (Insolvency and Trustee Service Australia 2008) at 2-3.

156 Section 155C of the 1966 Act. The fee is currently set at an application fee of AUS$2,000 and a registration

fee of AUS$1,200 for the first three years of registration: see Ibid at 4, 8.

157 gection 155D of the 1966 Act.

158 Section 155A(5) of the 1966 Act.

159 Section 155E of the 1966 Act.
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1.98
continuous threat of involuntary termination.’®® The Inspector-General may ask a registered trustee to
provide a written explanation of why the trustee should continue to be registered in a case where the
Inspector-General believes that any of the above circumstances exist:*®!

e the trustee has contravened any conditions
or
e the trustee has failed to exercise powers of a registered trustee properly or has failed to carry out
the duties of a registered trustee properly; or
o if the trustee is or was the administrator of a debt agreementd the trustee has failed to properly
carry out the duties of an administrator in relation to a debt agreement; or
e the trustee has failed to comply with a standard prescribed in regulations.?
If the Inspector-General does not receive a satisfactory explanation within a reasonable time, the
Inspector-General must convene a committee (of a similar representative composition as the previous
committees) to consider whether the trustee should continue to be registered. The committee must then
produce a report and a decision, and the Inspector-General must give effect to the decision. A registered
trusteeds registration may al so be cancell ed on
agreement.’®® In addition, a court may order the Inspector-Ge ner al to cancel a

Once registered, the conduct of a bankruptcy trustee is supervised, and is subject to the

the trustee no longer has a qualification or ability that is prescribed by the regulations made for
the purposes of paragraph 155A(2)(a); or

the trustee no longer has the ability (including knowledge) to perform satisfactorily the duties of a
registered trustee; or

the trustee has been convicted of an offence involving fraud or dishonesty since registration as a
trustee; or

the trustee is not insured against liabilities that the trustee may incur, or has incurred, working as
a registered trustee; or

the trustee is no longer practising as a registered trustee; or

where, on application by the Inspector-General or by a creditor who has or had a debt provable in the
bankruptcy, the Court is satisfied that a trustee has been guilty of breach of duty in relation to a
bankrupt®s estate.

1.99
specified in Schedule 4A of the Bankruptcy Regulations 1996, and cover duties to, among other things:

The performance standards to be observed by trustees when carrying out their duties are

act honestly and impatrtially;
take appropriate steps to avoid a conflict of interest;

comply with privacy and data protection laws when dealing with information relating to an
administration;

mpos e

t he
trus

ensure that a trusteef6s employees comply with the

In addition, more detailed standards are specified in relation to the particular functions of a trustee during
the bankruptcy administration. The approach to be taken by the trustee in conducting inquiries as to the
debtords financi al affairs is specified, and standar
the ascertaining of ownership of assets. Duties are also specified in detail regarding the records and files

160

161

162

163

164

Section 155H of the 1966 Act.

Section 155H of the Bankruptcy Act 1966 (Cth) (Aus).
See paragraph 1.99 below.

Section 182 of the 1966 Act.

Section 176 of the 1966 Act.
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to be kept by the bankruptcy trustee, and in relation to his or her remuneration. Further rules are
established in relation to the hol di ngccoonts, the previhg
of creditorsd cl ai ms, and the distribution and
noted above, a failure to comply with any of these standards may provide grounds for the involuntary
terminati on gidtratien. debt or 6s r e

1.100 The procedure for handling complaints in relation to bankruptcy trustees are discussed below
alongside the procedures applicable to complaints against controlling trustees and Debt Agreement
Administrators.¢®

(2) Regulation of trustees in arrangement procedures: models for consideration

1.101 The following paragraphs discuss systems in the countries of Australia, Canada and England
and Wales for the regulation of practitioners performing the roles of intermediaries under the various
insolvency procedures of those countries. The discussion places particular emphasis on the systems for
the regulation of intermediaries in non-judicial repayment plan arrangement procedures.

(@) Australia

1.102 The Australian procedur e mo st resembl ilangent
Arrangement procedure is the Part IX (Consumer) Debt Agreement scheme.'®® Under this scheme, a
registered administrator is responsible for preparing a proposal for creditors and for administering a
finalised Debt Agreement.’®” In order to become a registered administrator, an applicant must apply to
the Inspector-General in Bankruptcy,'®® and must pass three stages of conditions involving a basic
eligibility test; certain mandatory qualifications specified in regulations; and an ability to perform
satisfactorily the duties of an administrator. The basic eligibility test serves as a gatekeeper provision to
exclude applicants on such grounds as their past misconduct and/or insolvency.’®® The mandatory
qualifications that must be held by applicants are accountancy qualifications to a certain specified level.
The final stage of the application process involves an assessment of the abilities of the applicant to
perform the following duties:*"°

e  Certify that:

o the debtor has received specified information about alternative means of dealing with
financial difficulty;

o that the debtor is likely to be able to discharge the obligations created by the agreement
as and when they fall due;

o that reasonable grounds exist to believe that all information required to be set out in the

torso
moni t

t he C

debtordés statement of affairs and proposal S |

debtor has properly disclosed his or her affairs to creditors.

165 See paragraph 1.107 below.

166 See Part IX of the Bankruptcy Act 1966 (Cth) (Aus).

167 See Part IX, Division 8 of the Bankruptcy Act 1966 (Cth) (Aus).

168

the Inspector-General in the exercise of these regulatory functions.

169 See section 186A of the 1966 Act for a full list of the grounds which would cause an applicant to fail the basic

The I nsolvency and Trustee Service Australia (IteFfdA) o6s |

eligibility test, i ncludi ngedof dan efferce ipvolving &raud & slishdnestyi ng b e

having been disqualified from acting as a manager of a corporation, or having been an insolvent under
administration during the last 10 years.

170 See Guidelines and Processes for Registration of Debt Agreement Administrators (Insolvency and Trustee

Service Australia 2007) at 1 to 2. Available at:
http://www.itsa.gov.au/dir228/itsaweb.nsf/docindex/News+&+Events->Law+Reform-
>Amendments%20documents/$FILE/Registration_Guidelines_280307.pdf?OpenElement.
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e ensure the certification provided to Insolvency Trustee Service Australia (ITSA) with the debt
agreement proposal is correct;

e deal with the debtordés property in the manner

e respond in a timely manner to reasonable requests from creditors about the progress of
individual agreements;

e respond in a timely manner to reasonable requests from debtors for information;
e ensure creditors are informed about default;
e inform ITSA within 5 working days after the end of the agreement;

e pay all money received from debtors under agreements to the credit of a single interest-bearing
bank account t hat bears the administrators name
Trust A Admnistrators must only pay into these accounts money received from debtors
under debt agreements;

e keep such accounts, books and records as are necessary to give a full and correct account of
the administration of the debt agreement; and if required to do so by the Inspector-General,
make those accounts and records available for inspection by the Inspector-General;

e when required, answer any inquiries about the debt agreement and cooperate with any inquiry or
investigation made by the Inspector-General; and

e maintain a separate record of money received as remuneration, payments made and the balance
of money held in relation to each debt agreement and at least once every 45 days, reconcile the
balance held in the bank account with theses records.

e inform ITSA6s Debt Agreement Service under
later in these guidelines, and

e take fees in a particular way as required by law.

The assessment involved focuses on whether the applicant has the required knowledge and abilities,
together with the appropriate business systems and controls, in order to carry out these duties
immediately upon registration.!’* This assessment commences with an interview which examines the
knowledge and abilities of the applicant. Prior experience is taken into account at this stage. If the
interview is successful, an on-site inspection by ITSA Bankruptcy Regulation Branch, primarily aimed at
assessing the business systems, controls and practices. The knowledge that the applicant will be
required to demonstrate through the examination and interview process includes the following:*"2

e A basic knowledge of the Bankruptcy Act. In particular applicants will need to know the options
available along with the impact of these on a debtor;

e A detailed knowledge of debt agreement legislation including the duties of an administrator;

e Other financial and banking options available including refinancing, mortgages, informal
arrangements and banking industry hardship provisions;

e Knowledge of common business structures such as companies, partnerships, trusts and sole
traders, the liability implications arising from these structures, commercial and financial
transactions and documents, including: leases, hire purchase, guarantees, caveats, mortgages
and other security, and basic contract law;

e An understanding of what enquiries can be easily made both from the debtor and other
resources to assist the applicant in making a determination that the debtor has made full and true
disclosure. For example the applicant will be expected to explain what evidence he/she will

ok See Guidelines and Processes for Registration of Debt Agreement Administrators (Insolvency and Trustee

Service Australia 2007) at 6.

172 \pid at 9-10.
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require from a debtor concerning income, expenses, liabilities and assets; what simple checks
can be undertaken and what evidence the applicant might retain;

e An understanding of how the applicant can confidently form a belief and therefore be able to

certify with assurance to | TSAO6s Debt Agreement

basis for believing that the debtor has properly disclosed their affairs. This will include what
guestions the applicant plans to ask the debtor, what simple enquiries the applicant can make,
what evidence can be produced and retained that will assist the applicant regarding income and
debt levels;

e The applicantdés ability to discern between
and plan, recognise and competently inform debtors on life events that affect everyday financial
decisions, including events in the general economy;

e What budgeting and processes the applicant believes are necessary; and
e How the applicant plans to assist the debtor determine what he/she can afford to pay.

1.103 After considering an application, the Inspector-General in Bankruptcy must make a decision to
approve or reject the application within 60 days of its receipt, although ITSA aims to make this decision

f

nanc

within 30 days.'® I f an application is successful, the applica

three years.'™* A registration can be renewed before or at the end of this three year period, and because
the administrator is subject to annual inspections which should reveal any problems and confirm good
practice, the re-registration authorisation process is likely to be less stringent than the initial application
assessment.r’® An application for registration may be granted subject to specified conditions, which must
be notified in writing to the applicant, along with the reasons for the decision.}’® For example a

registration may be grantedc ondi t i onal on the applicantdéds completio

has commenced but not finished.’” Other conditions might include the installation of further systems,
controls and practices within a set timeframe or limiting the number of arrangements which the applicant
could operate due to the limits of current business systems and controls. A decision to grant a conditional
registration may be reviewed by the applicant before the Administrative Review Tribunal; and an
administrator may subsequently apply to change or remove any registration conditions.’®

1.104 Once registered, a Debt Agreement Administrator is subject to the continuous threat of the
cancellation of registration. The Inspector-General in Bankruptcy is obliged to cancel registration if he or
she is satisfied that the administrator no longer passes the basic eligibility test.'”® In addition, if the
Inspector-General has reasonable grounds to believe that the individual no longer has the ability,
qualifications or experience to perform satisfactorily the duties of an administrator; or has failed to carry
out properly the duties of an administrator in relation to a debt agreement; the Inspector-General may ask
the individual to provide a written explanation as to why he or she should continue to be registered as an
administrator.'® If the Inspector-General does not receive a satisfactory explanation within 28 days, he or

say may <cancel the individu@dmer alefgss sd gaitd iomn t ol hea nlc

may be reviewed by the Administrative Appeals Tribunal.'®! The Inspector-General may take such action
following the establishment of breaches and deficiencies in practices either during ITSA Bankruptcy

173 Section 168B of the Bankruptcy Act 1966 (Cth) (Aus); Ibid at 12-13.

174 Section 186E(b) of the Bankruptcy Act 1966 (Cth) (Aus).

175 See Guidelines and Processes for Registration of Debt Agreement Administrators op cit. at 14.

176 Section 186C(9)-(12) of the 1966 Act.

L See Guidelines and Processes for Registration of Debt Agreement Administrators op cit. at 13.

178 gection 186H of the 1966 Act.

179 Section 186K(2) of the Bankruptcy Act 1966 (Cth) (Aus).

180 Section 186K(3) of the 1966 Act.

181 Section 186K(8) of the 1966 Act.
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Regul ationdés annual inspecti on plaints.t® When considenng wiether i nv e s t
a registration should be cancelled, the Inspector-General might consider factors such as:

e (i) the importance of the duty that has not been complied with or the breach of the Act; and

e (i) the seriousness of the effect of a failure to comply, including the impact the failure to comply
has; and

e (iii) an administratorés performance history incl
Act or undertake the duties have been raised.

1.105 It should be noted that those individuals who already hold the status of registered trustee (and
so are permitted to act as trustees in bankruptcy proceedings) are not required to register separately and
additionally as a Debt Agreement Administrator. The regime applying to registered trustees is described
above.!83

1.106 Under the other arrangement procedure under the Bankruptcy Act 1996, the Part X Personal
Insolvency Agreement procedure, a registered trustee, a solicitor or the Official Trustee takes
responsibility for preparing a proposal and administering an agreed arrangement.'* The person taking
such responsibility is then referred to as a controlling trustee. A person other than a registered trustee or
the Official Trustee (i.e. a solicitor who does not hold these offices) is ineligible to act as a controlling
trustee if he or she exhibits certain conditions of ineligibility, which largely resemble the conditions for
eligibility to act as a bankruptcy trustee or a Debt Agreements Administrator.*® It should be noted that a
condition particular to eligibility to act as a controlling trustee is that the person is either a full member of
the Insolvency Practitioners Association of Australia, or has satisfactorily completed a course in
insolvency approved by the Inspector-General. 18

1.107 Supervision and complaints-handling in respect of registered trustees, controlling trustees and
debt agreement administrators fall within the responsibility of the Regulation Branch of the Insolvency and
Trustee Service Australia (ITSA), acting as a delegate of the Inspector-General in Bankruptcy. The
primary method of supervision occurs through a targeted annual inspection program which involves a
sample of files, examination of their system& Aand pr
sample of administrations is targeted each year, based on a risk assessment of each practitioner,
including such factors as an evaluation of systems and controls as well as the level and seriousness of
prior errors found in their administrations. Risk criteria associated with particular types of administrations
are also considered. Around 1400 administrations and 220 practitioners are inspected by ITSA in this
way each year. The performance standards set out in the Bankruptcy Regulations 1996 and discussed
above are used by ITSA as benchmarks when undertaking annual inspections and in the investigation of
complaints. These standards are however at present only applicable to bankruptcy trustees and
controlling trustees under Part X Personal Insolvency Agreements. Due to the fact that the Debt
Agreement procedure has only been newly introduced, no such legislative performance standards have
been developed in this area.

182 See Guidelines and Processes for Registration of Debt Agreement Administrators (Insolvency and Trustee

Service Australia 2007) at 15.

183 See paragraphs 1.92ff. above.

184 See section 188 of the Bankruptcy Act 1966 (Cth) (Aus).

185 These conditions are specified in Regulation 8.35 of the Bankruptcy Regulations 1996 (Aus). See also section

188(2B) of the 1966 Act.

186 Regulation 8.35(1)(f) of the 1996 Regulations.

187 See Regulation of Bankruptcy Trustees and Debt Agreement Administrators in Australia (Insolvency and

Trustee Service Australia 2007) at 3. Available at:
http://www.itsa.gov.au/dir228/itsaweb.nsf/docindex/about+us->itsa+practices+&+policies-
>|GPS+Documents/$FILE/Regulation%200f%20Trustees%20and%20Debt%20Agreement%20Administrators.
pdf.
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1.108 In addition to annual inspections, the standards and conduct of bankruptcy trustees, controlling
trustees and debt agreement administrators are controlled through the investigation of complaints by
ITSA. Complaints may be made by anyone concerned about an action taken by a bankruptcy trustee,
controlling trustee or debt agreement administrator, and all complaints received are examined in detail. '8
Many complaints may be resolved quickly and informally through discussions with the relevant trustee or
administrator. If the matter cannot be resolved in this manner, further investigations are conducted by
ITSA Regulation. ITSA, as a delegate of the Inspector-General in Bankruptcy, has the power to
investigate the conduct of trustees, administrators and debtors. Where grounds exist, ITSA has at its
disposal the sanction of termination of registration, as described above.

1.109 In addition to these powers of supervision and investigation, the Inspector-General in
Bankruptcy, and ITSA Regulation Branch as its delegate, is empowered to review certain decisions of
trustees.

1.110 It should be noted that many bankruptcy trustees, controlling trustees and debt agreement
administrators are members of a professional body called Insolvency Practitioners Australia (IPA). This is
a voluntary membership organisation, which has no responsibility for the licensing of insolvency
practitioners. It also has no investigative powers, although it has relationship agreements with other
professional bodies possessing such powers, such as the Institute of Chartered Accountants in Australia,
the Law Societies of each Australian state, and Certified Public Accountants Australia. If investigations by
these bodies find that a member of the IPA has breached the law or professional codes of conduct, the
IPA will require the member to show cause as to why the IPA should not terminate or suspend
membership. The IPA sets standards and codes for its members, and these professional standards are
consulted by regulators, tribunals and courts when reviewing the conduct of trustees and administrators.
The IPA states that these codes set standards that are often higher than those established by law or
regulation. The IPA however has no power to suspend or remove registration as a bankruptcy trustee,
controlling trustee or debt agreement administrator.

1.111 Therefore, unlike in England and Wales, professional bodies have no formal role in the
regulation of insolvency practitioners in Australia. The Commission notes in this respect that companies
may be registered in Australia, whereas in England individuals only are registered.

(b) England and Wales

1.112 The positions of nominee and supervisor under an Individual Voluntary Arrangement (IVA) in
England and Wales are reserved to those holding the status of Insolvency Practitioner (IP). The
qualification of IP is also required to hold the position of a trustee in bankruptcy proceedings, and to hold
similar positions in corporate insolvencies. The office of IP and the regulation of office holders are
discussed above in relation to bankruptcy proceedings in England and Wales.'® The following
paragraphs therefore are limited to a discussion of IPs in the context of IVAs, and in particular highlight
the strengths and weaknesses of the regulatory regime, from the point of view of research conducted into
this issue.

1.113 A study published in 2009 compares the systems for the regulation of Insolvency Practitioners
(IPs) in England and Wales (as described above) with regulatory regimes for other professions.**® The IP
regulatory structures described above are compared with three professional regulatory bodies (the Bar
Standards Board, the Royal Institution of Chartered Surveyors, the General Medical Council), as well as
the Primary Care Trusts of the National Health Service and the Financial Ombudsman Service. The study
concludes that there is a trend towards the separation of representative and regulatory functions within

188 See Regulation of Bankruptcy Trustees and Debt Agreement Administrators in Australia (Insolvency and

Trustee Service Australia 2007) at 4; Resolving Complaints about Trustees and Administrators (Insolvency
and Trustee Service Australia 2009).

189 See paragraphs 1.78ff. above.

190 Seneviratne and Walters Complaints Handling by the Regulators of Insolvency Practitioners: A Comparative

Study (Report Prepared for the Insolvency Practices Council 2009), available at:
http://ssrn.com/abstract=1310791.
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the governance of professional bodies, a trend found to exist also in the insolvency profession. The
report also notes that there is a tendency for the separation of disciplinary and complaint-handling
processes in the professions examined, which extends to the Recognised Professional Bodies (RPBs)
regulating IPs who are part of the legal professions. In contrast, the report finds that accountancy RPBs
and the Insolvency Service focus principally on the regulation and disciplining of IPs, rather than on
complaints resolution and redress for individual complainants of the type found to be present in the other
regulatory systems examined. The comparative regulatory structures demonstrate an increased
emphasis on alternative dispute resolution (ADR) mechanisms and financial redress for service
complaints, while there is also a trend towards some form of independent, external oversight in relation to
complaints. The study noted that in contrast, there is no independent, external avenue of review and
redress for complainants of this kind in the IP professions (except in relation to those IPs involved in
volume IVA provision, who fall within the jurisdiction of the Financial Ombudsman Service). !

1.114 The primary recommendations of this 2009 study are that there appears to be a clear case for
extending the jurisdiction of the Financial Ombudsman Service to all IPs involved in the provision of debt
advice or debt resolution services to personal debtors. The study also recommends that the profession
and its regulators may wish to consider whether the wider case for an insolvency ombudsman should be
subject to a full, independent review.

1.115 In 2010, the UK Office of Fair Trading published a study of the market for corporate Insolvency
Practitioners (IPs) that is also useful to the present discussion.®? This study focused on the appointment,
actions and fees of corporate IPs, particularly for two of the main corporate insolvency processes in the
UK, administration and ionsdQVLS).'®r Bhé studyo dnalysed avhegher tthe
market and regulatory framework provides IPs with appropriate incentives to operate in the long-term
interests of creditors, what harm may be caused if they do not, and what changes to the operation of the
market might increase its efficiency. The study concluded that corporate IPs compete by building and
maintaining strong relationships with secured creditors, such as banks. Where secured creditors do not
recover the amounts owed to them in full, the market works reasonably well. Where secured creditors
are paid in full however, the remaining unsecured creditors find it difficult to influence the process, and
suffer harm as a result. This is primarily because while the decision to appoint an IP in an administration
is made by secured creditors, the | P6s fees are
unsecured creditors. Where there are insufficient funds for secured creditors to be repaid in full, secured
creditors are interested in keeping the IP fees low in order to maximise their returns. Where however the
secured creditors are paid in full, the secured creditors have no incentives to keep the fees low, as it is
only the unsecured creditors who will lose out if the fees are high. Therefore the secured creditors may
be less careful in choosing an IP in such cases, which amount to 37 of all administrations. The OFT
noted that the formal procedures whereby unsecured creditors can influence the appointment of an IP are
rarely used and are impractical. Also, the information sent by IPs to unsecured creditors is often unclear,
incomplete, and of little help in allowing them to understand the process. Unsecured creditors, since they

qui

cannot control t he |1 Ps 6 tasateguardhtbejr interests,tbut the ORT finolsithat h e

there is little incentive other than regulation and ethics for IPs to charge low fees and manage the
interests of unsecured creditors. The OFT stated that its research shows that fees paid to IPs are
approximately 9% higher in cases where secured creditors are paid in full, illustrating that the regulatory

101 Under section 21 of the Consumer Credit Act 1974 (UK), a consumer credit licence is required to carry on a

range of ancillary business activities, such as debt adjusting and debt counselling. As high volume IVA firms
advise consumer debtors in relation to their debt difficulties, including debts covered by the 1974 Act, these
firms are carrying on ancillary credit business and require a consumer credit licence. As a consequence in
accordance with section 226A of the Financial Services and Markets Act 2000, such firms fall within the
jurisdiction of the Financial Ombudsman Service: see Walters and Seneviratne Complaints Handling in the
Insolvency Practitioner Profession (A Report Prepared for the Insolvency Practices Council 2008) at 43-46.
Available at: http://ssrn.com/abstract=1094757.

192 Office of Fair Trading The Market for Corporate Insolvency Practitioners: A Market Study (OFT1245 2010),

available at: http://www.oft.gov.uk/shared_oft/reports/Insolvency/oft1245.

193 See Fletcher The Law of Insolvency (4th ed. Sweet and Maxwell 2009) at 513-607; 625-650.
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regime fails to correct for the lack of control of unsecured creditors over the process. Other problems
identified by the OFT as being caused by the weak position of unsecured creditors include the lengthy

duration of |liquidation pr oc e e dpiancgksa gaenddd tahdetiinni asptprract pir

1.116 The OFT concluded that the extensive system of regulation of IPs does not stop this harm, and
notes that a significant number of IPs find the system to be inconsistent or ineffective. The OFT therefore
proposed three principal remedies to alleviate these problems.

1.117 First, the OFT recommended that an independent complaints body should be introduced to
increase the efficacy and consistency of after-the-event complaint and review, restore creditor trust in the
regulatory regime, and allow a cost-effective route of fee assessment.’®> The OFT, much in line with the
findings of Seneviratne and Walters discussed above, stated that the current complaint and redress
systems do not achieve these aims. The OFT therefore recommended that an independent complaint
handling or appeal body should be established, with the power to review complaints and assess fees.
This body should be funded by the IP profession, and should be able to sanction IPs in a way that deters
future transgression. It should also be empowered to order the repayment to creditors of any
overcharged fees. The OFT conducted a survey of IPs in relation to this proposal, which found that 72%
are in favour, in principle, of a single complaints handling body. Stakeholder discussions have also
suggested that an independent complaints body would help restore trust in the regulatory process and
encourage affected parties to make well argued complaints.

1.118 The second proposal of the OFT was that clear objectives for the regulatory regime must be
established, and that the ability of the regime to deliver them must be increased.'®® Not only are new
rules required to address specific problems in the IP sector, but it is also necessary to ensure that rules
are effectively monitored and enforced. The OFT notes that the existing regulatory structure for IPs,
based primarily on self-regulation of the legal and accountancy professions, originates from 1986 and
was not designed to accommodate the development of insolvency as a distinct profession. As a result it
reflects poorly the way in which the market currently operates. The regulatory system is composed of 10
overlapping organisations and lacks universal and consistent objectives to guide regulatory action. The
OFT therefore proposed that a reformed regulatory system should be based on the following three
objectives:

e Maximising long-term returns to all creditors;
e Protecting vulnerable market participants; and
e Encouraging a competitive and independent IP profession.

The OFT believed that the complexity of the current regulatory structure limits its efficacy, and made three
proposals to change this situation:

e The Insolvency Service should be established as a regulator of the Recognised Professional
Bodies (RPBs) with a more proportionate set of oversight powers, while its role in direct
regulation of IPs should be decreased.

e The decision-making process between RPBs should be changed to increase the efficiency and
agility of the self-regulatory regime, and

e The independent body of the Insolvency Practices Council should be focussed on assessing how
well the objectives are being met.

194
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Process, http://www.insolvency.gov.uk/howtocomplain/complainprepack.htm.

195 Office of Fair Trading The Market for Corporate Insolvency Practitioners: A Market Study (OFT1245 2010) at

92-95.

196 Office of Fair Trading The Market for Corporate Insolvency Practitioners: A Market Study (OFT1245 2010) at
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1.119 Finally, the OFT made a number of detailed recommendations for reform of the relevant
insolvency processes, such as providing enhanced opportunities for creditors to review the appointment
of an I P when an administration moves i nto aposas
for remuneration in a corporate voluntary liquidation to be voted on by creditors separately from other
proposals, and requiring the IP to provide creditors with an estimate of the duration of the process and his
or her fees.'¥’

1.120 One study into the causes of failures of IVAs identified several key problematic issues, at least
some of which could be attributed to failings in the regulatory regimes overseeing the IVA system and the
IPs operating it.1% The first category of problems identified was in the area of the process of advising a
debtor on his or her options before entering an IVA. Here the key problematic issue was found to be the
lack of an initial face-to-face meeting between the IP and the debtor, and the delegation of the role of
advisor by IPs to more junior staff, sometimes in telephone call centres.’®® Despite the existence of a
requirement to hold a face-to-face meeting in a mandatory Statement of Insolvency Practice,??° market
practice developed whereby no such meetings were held. This study found that the requirement to hold a
meeting was routinely ignored by IPs and not enforced by Recognised Professional Bodies, and of the
cases surveyed, a face-to-face meeting was held in less than 70% of cases. Rather than enforce this
requirement, the response of regulators was to amend the relevant Statement of Insolvency Practice in
order to meet the market practice and provide that initial meetings are no longer mandatory.?°* The study
concluded that this failure to hold a face-to-face meeting has the result that debtors do not have the
opportunity to discuss all their options in the best circumstances.

1.121 A second problem found to arise in IVAs is the excessive power of creditors relative to debtors
and IPs, and the tendency for creditors to use this power to the detriment of the successful resolution of a
debtorés difficulties. First, creditors have
deciding whether to accept a debtords pr oposueelto
agree an IVA, or the agreement of an ultimately unsustainable arrangement.?°> When they receive a
debtor ds proposal, creditors may al so respond
preventing an effective and sustainable IVA from being reached. A further problem is that creditors no
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l onger tend to petition for the debtords bankruptcy

unavailable to afford the costs of bringing a petition for his or her own bankruptcy, this leaves the
insolvent debtor without a solution, and subject to collection efforts and accompanying stress.?®® The
study noted however that the IVA Protocol should remedy the effects of creditor dominance through its
provisions containing limitations on the modifications that can be imposed on creditors, and providing for
the use of an agreed common financial statement to calculate reasonable levels of living expenses and
contributions from income for debtors.?°* A further problem found to arise is that several failed debtor

107 Office of Fair Trading The Market for Corporate Insolvency Practitioners: A Market Study (OFT1245 2010) at

101-102.

198 Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School Occasional

Paper No. 63, 2009) at 40ff. Available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/research/personaldocs/IVA%20Research%?2
0-%200ccasional%20Paper.pdf.

19 1hid at 40.

200 See paragraph 1.87 above for an explanation of the concept of Statement of Insolvency Practice. SIP3, which

became mandatory on 1 October 2003, required an initial face-to-face meeting.

201 51P3 was modified with effect with 1 April 2007.

202 Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School Occasional

Paper No. 63, 2009) at 42.

203 |bid at 42-43.

204 See IVA Protocol: Straightforward Consumer Individual Voluntary Arrangement (Insolvency Service, 2008),

available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/foum2007/plenarymeeting.htm.
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participants in IVAs are unaware that an IVA could be varied within the first year (in order to take account

of a change in the d&bSeveralddebtors isuneyedn werea told bys their VA
supervisors that it was too early to propose a variation to creditors, and were led to think that this was a
statutory rule rather than merely the supervisoros
proposal of a variation. It appears that this restriction on variations has been imposed by some creditor

groups and providers as a standard term and a cost-saving measure. The study therefore suggested that

this is an issue which should be addressed in order to ensure the efficacy of the IVA process.

(c) Canada

1.122 In Canada, a licensing system exists for bankruptcy trustees, with private sector Insolvency
Practitioners obliged to obtain authorisation from the Office of the Superintendent of Bankruptcy (OSB) to
act in this capacity.?®® Under the consumer and business proposal procedures, which are personal
insolvency processes involving an arrangement with creditors in a manner similar to the IVA system in
England and Wales and the Part IX and Part X procedures in Australia, the administrator of a proposal
must be a licensed trustee or a person appointed or designated by the OSB to administer consumer
proposals.2°’

1.123 A person who wishes to become a licensed trustee must apply to the OSB for a licence.?”® The
Superintendent may issue the licence if, having conducted such investigations as considered necessary,
the Superintendent is satisfied having regard to specified criteria, that the applicant is qualified to obtain
the licence.?”® The conditions to be satisfied in order to obtain a licence are contained in the Trustee
Licensing Directive, issued by the OSB under paragraph 5(4)(d) of the Bankruptcy and Insolvency Act.
As prerequisites to the application the applicant must:?1°

e Not be insolvent, and must not have been in a state of insolvency within five years preceding the
date of the application;

e Possess a Canadian university degree or its equivalent, or hold a relevant professional
designation recognised in Canada, or have a minimum of five years relevant work experience;

e Have successfully completed the National Insolvency Qualification Program and the National
Insolvency Examination;

e Have successfully completed the Insolvency Counse
the Superintendent of Bankruptcy; and

e Be in good standing with, and not subject to any current disciplinary action by, any professional
organisation of which the applicant is a member.

The National Insolvency Qualification Program is a three-year course administered jointly by the OSB and
the Canadian Association of Insolvency and Restructuring Professionals (CAIRP), a private sector
professional association of which the majority of Canadian bankruptcy trustees are member.?!! The OSB
possesses powers of investigation for verifying that the individual does in fact meet all of the
prerequisites. Meeting these prerequisites does not in itself ensure that a licence will be granted, as the

205 Morgan op cit. at 43.

208 Section 2 of the Bankruptcy and Insolvency Actsi mply defines a fAtrusteeodo or Al

who is licensed or appointed under this Act.

207 Section 66.11 of the Bankruptcy and Insolvency Actdef i nes an fAadministratoro of

either a trustee or a person appointed or designated by the Superintendent to administer consumer proposals.

208 Section 13(1) of the Bankruptcy and Insolvency Act.

209 Section 13(2) of the Bankruptcy and Insolvency Act.

210 Section 6 of the Trustee Licensing Directive.

211 See Office of the Superintendent of Bankruptcy Canada How to Become a Trustee,

http://www.ic.gc.caleic/site/bsf-osb.nsfleng/br01128.html.
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applicant must also satisfy certain Specific Qualifications and pass an Oral Board Examination before a
final decision will be made.

1.124 The Specific Qualifications are primarily concerned with assessing the reputation of the
applicant and his or her suitability to act as a bankruptcy trustee. With regard to reputational concerns,
the applicant shall be of good character and reputation, and must satisfy the OSB that the issuance of a
licence will not impair public confidence in the insolvency process.?*? Without prejudice to these general
requirements, an applicant who has been convicted of an indictable offence must satisfy the OSB that a
pardon has been granted and that the conviction was not related to an offence of a commercial or an
economic nature.?'® Similarly an applicant who has been found guilty of professional misconduct must
satisfy the Superintendent that such misconduct was not of a commercial or economic nature, and that it
is not likely to impair public confidence in the applicant or the bankruptcy and insolvency system in
general?®® Regarding the applicantés suitability pplicanact as

are considered by a Board of Examination, before which the applicant must demonstrate:?®

e The ability t o admini ster professional engageme
bankruptcy or insolvency matter in respect of which a trustee is appointed or designated to act in
that capacity pursuant to the Bankruptcy and Insolvency Act);

e The ability to apply related legislation and jurisprudence;

e Appropriate experience and a good understanding of business and consumer matters;
e Good judgment in the administration of professional engagements; and

¢ A high standard of business ethics and professionalism.

1.125 If an applicant satisfies these two sets of tests, a licence may be issued. The licence may be

subject to the condition that the trustee continues to meet the requirements and qualifications of this

Directive at all times; and subject to any other conditions that the Superintendent considers
appropriate.?!® The licence may also be limited to corporate bankruptcies and corporate proposals, or to

consumer bankruptcies and consumer proposals. Other limitations may also be placed on the licence as
considered appropriate by the Superintendent, taking
and the professional environment in which the applicant will operate.?!” Only a trustee holding an

unlimited licence is authorised to administer bankruptcies that are neither consumer nor corporate in

nature.?!®

1.126 Parallel provisions apply for applications from corporate persons for a licence to act as a
trustee.?’® It should be noted that, except in extraordinary circumstances, a corporate trustee must
operate through an individual trustee.??® Therefore for each engagement, a corporate trustee must
designate an individual trustee to assume responsibility for the administration of that engagement.??*

212 Section 8 of the Trustee Licensing Directive.

213 Section 9 of the Trustee Licensing Directive.

214 Section 10 of the Trustee Licensing Directive.

215 see sections 11 and 12 of the Trustee Licensing Directive.

216 Section 14 of the Trustee Licensing Directive.

217 Section 15 of the Trustee Licensing Directive.

218 Section 17 of the Trustee Licensing Directive. Aficonsumer bankruptcyo is one in

directly or indirectly, no business liabilities.

219 Sections 18 to 26 of the Trustee Licensing Directive.

220 gection 28 of the Trustee Licensing Directive.

221 Section 30 of the Trustee Licensing Directive.
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1.127 In addition to the licensing conditions, conditions to practice are also prescribed under the
Trustee Licensing Directive. In order to perform professional engagements as defined above, the trustee
must:???

° Be solvent at all times;

e Have financial resources sufficient to warrant confidence in the ability to administer properly
professional engagements;

e Have adequate facilities to perform his or her professional engagements; and

e Have adequate professional liability insurance and adequate employee dishonesty insurance, a
bond or other suitable financial arrangements.

In addition, the Bankruptcy and Insolvency Act itself provides that a trustee shall comply with the
prescribed Code of Ethics.?®

1.128 An individual trustee may not act as a trustee if that trustee practices one of a number of
specified incompatible occupations, including a collection agent, a bailiff, a trade association
representative, an employee of the OSB, or a lawyer.??* In addition, a trustee may not practice any other
occupation, business or profession that may be in conflict with the duties and responsibilities of a trustee.
The Bankruptcy and Insolvency Act itself provides further rules relating to disqualification on the grounds
of conflict of interest, such as where the trustee is (or was within the last two years) a director or officer of
the debtor; an employer or employee of the debt
debtor; the auditor, accountant or legal counsel, or a partner or an employee of the auditor, accountant or
legal counsel, of the debtor.??® Other legislative provisions provide for further prohibitions from acting in
other situations were a conflict of interests might arise.?2®

1.129 A failure to comply with any provision of the Trustee Licensing Directive is an offence under the
Bankruptcy and Insolvency Act, and may, among other sanctions, result in cancellation or suspension of
a licence as well as application of a disciplinary process and conservatory measures, including a direction
to the official receiver not to appoint the trustee to any new estates.??’

1.130 A licence may be suspended or cancelled by the OSB if the trustee has been found guilty of an
indictable offence that is of a char actrom his braer
fiduciary duties; or if the trustee has failed to comply with any of the conditions or limitations to which the
licence is subject.??8

3) Conclusions and Recommendations

1.131 The above paragraphs seek to provide a picture of the regulatory structures for insolvency
practitioners in comparable legal systems, particularly in relation to the supervision of those practitioners
responsible for administering part repayment arrangements similar to the Debt Settlement Arrangement
procedure being proposed by the Commission.

1.132 Having examined the position in other countries, the Commission draws certain conclusions
from reviews of these regulatory systems, particularly that operating in England and Wales. First, the
approach of the regulation of IPs in England and Wales, which is largely based on the self-regulation of
members of Recognised Professional Bodies, has received considerable criticism. Both the structure of
regulation and certain undesirable practices of IPs which the regulatory system permits have been

222 Section 27 of the Trustee Licensing Directive.

223 Paragraph 13.5 of the Bankruptcy and Insolvency Act.

224 Sections 33 and 34 of the Trustee Licensing Directive.

225 Paragraph 13.3(1) of the Bankruptcy and Insolvency Act.

226 Paragraphs 13.3(1)(B), 13.3(2), 13.4(1) of the Bankruptcy and Insolvency Act.

221 Section 63 of the Trustee Licensing Directive.

228 Paragraph 13.2(5) of the Bankruptcy and Insolvency Act.
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criticised.??® Reforms have been proposed to the regulatory system both by academic commentators?

and by the Office of Fair Trading.?! These studies showed the system to be fragmented, with
inconsistencies arising in relation to such matters as complaints handling and/or disciplinary processes,
disciplinary sanctions and independent review facilities. It is notable that both the Office of Fair Trading
and the study conducted by Professors Walters and Seneviratne recommend (albeit with varying degrees
of certainty) the establishment of an independent complaints and redress body for the insolvency
profession. Therefore Walters and Seneviratne conclude that there is a strong case for extending the
jurisdiction of the Financial Ombudsman Service to all IPs involved in the provision of debt advice or debt
resolution to personal debtors.?®2 These authors also recommend that the insolvency profession and its
regulators should consider whether the wider case for an insolvency ombudsman should be the subject of
a full, independent review. The study further notes that very influential bodies and commentators have
called for the establishment of an independent insolvency ombudsman in the past, such as the Cork
Committee,?*® which noted that:

Al plublic ¢ then Administratiore of ingolvency matters would be considerably
enhanced if machinery existed for investigation by an independent person of complaints
against trustees, liquidators, receivers and adm

Despite this recommendation of the Cork Committee, no such ombudsman was established. In 1998, a
report of an Insolvency Regulation Working Party rejected the case for an insolvency ombudsman,
primarily for the following reasons:

e |t was questionable whether there was any need for a further tier in the existing complaints
systems of the RPBs and of the Insolvency Service in its capacity both as a licensing body and a
supervisory body.

e The costs of establishing and running an insolvency ombudsman scheme i which costs would
be borne by IPs and creditors 17 wer e t hought to be prohibitive.

e The nature of many complaints would be such that the IP as office holder would be inhibited in or
prevented from concluding the administration of the insolvency proceeding to the detriment of
creditors in terms of costs and delay of the final outcome.

e The establishment of an ombudsman could lead to an expectation gap in terms of the scope of

the ombudsmands powers to r emedyadymelycaHecteddylani nj us't
insolvency.

e There was thought to be an underlying difficulty with the concept of an ombudsman in that there
is no client or customer relationship between an IP and potential complainants where the IP is
acting as an office holder. The point here appears to be that an IP will often be faced with
competing interests some of which may object to a particular outcome even though that outcome
has been arrived at legitimately (i.e. in accordance with the law and professional standards).?**

229 See e.g. Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School

Occasional Paper No. 63, 2009) at 40 to 44, available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/research/personaldocs/IVA%20Research%?2
0-%200ccasional%20Paper.pdf.

230 Seneviratne and Walters Complaints Handling by the Regulators of Insolvency Practitioners: A Comparative

Study (Report Prepared for the Insolvency Practices Council 2009), available at:
http://ssrn.com/abstract=1310791.

231 Office of Fair Trading The Market for Corporate Insolvency Practitioners: A Market Study (OFT1245 2010).

232 Seneviratne and Walters op cit. at 65.

233 I nsolvency Law and Practice Report on t(Gmed 8B58,viR82w Co mm

HMSO).

234 See Seneviratne and Walters Complaints Handling by the Regulators of Insolvency Practitioners: A

Comparative Study (Report Prepared for the Insolvency Practices Council 2009) at 66, citing Insolvency
Practitioner Regulation i Ten Years On (DTI Insolvency Regulation Working Party 1998) at 32-34.
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Walters and Seneviratne noted that an insolvency ombudsman should not be established without detailed
consideration first being given to the issue.?> Such a system could be expensive, and insolvency
proceedings by their nature lead to decisions that may leave some parties feeling aggrieved, thus raising
the potential for vexatious or unmeritorious complaints. The authors also noted that concerns arise in
relation to the creation of a new ombudsman jurisdiction at a time when there is already a wide range of
ombudsman schemes across various professions, occupations and industries. The authors nonetheless
stated that due to the prevailing economic conditions and the increasing attention being focussed on
insolvency matters, the introduction of an ombudsman may be worthwhile from the point of view of
ensuring public confidence in the insolvency system.

1.133 Similarly, the Office of Fair Trading recommended, in the context of corporate insolvencies, the
creation of an independent complaints body for IPs.?*® This body could operate as a first tier body, taking
complaints directly from creditors who are unsatisfied with an IP. Alternatively, it could operate as an
appeal body after Recognised Professional Bodies have considered the complaint themselves.
Whichever of these options is chosen, the OFT argued that the structure should meet the following
objectives:

e Independence. The body should be wholly independent from the industry and regulators,
perhaps with input from IPs limited to a technical advisory capacity. To minimise negative
financial incentives, we suggest that the body be funded by the profession for each case
referred, regardless of whether the body finds in favour of the IP or not.

e Consistency. At present there is a large amount of perceived inconsistency between RPBs and
within RPBs. The independent complaints body should ensure that complaints and concerns are
treated consistently, promoting trust in the system, and providing IPs with clear incentives to
comply with rules and regulations.

o Deterrence. In addition to consistency, the complaints body should be able to sanction IPs in a
manner that provides a clear deterrent. This may include fines, but may also include removal or
suspension of their licence.

o Efficiency. The complaints handling or appeal body should enable speed and efficiency in the
process. This would suggest a relatively limited ability to appeal decisions of the body, and
providing the body with a broad discretion.

e Oversight. Complaints information can be a rich source of insight into the operation of the
market. The OFT suggests that the complaints handling or appeal body should have a modest
budget for analysing the causes of complaints, or the lack of them, for determining patterns
within the complaint dataset, and providing advice to the IS and the RPBs on how well the
regulatory objectives are being met.

The OFT also recommended that the regulatory body should be given the power to review fees, as the
current position requiring such fees to be challenged in court proceedings is too expensive to be
effectively used.

1.134 In addition to these recommendations, the OFT also proposed a range of regulatory objectives
upon which the regulation of IPs should be based.?*” These are as follows:

e Maximising long-term returns to all creditors.
e Protecting vulnerable market participants, and

e Encouraging a competitive and independent IP profession.

235 Seneviratne and Walters op cit. at 66.

236 Office of Fair Trading The Market for Corporate Insolvency Practitioners: A Market Study (OFT1245 2010) at

93ff.

237 Office of Fair Trading The Market for Corporate Insolvency Practitioners: A Market Study (OFT1245 2010) at

96-97.
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1.135 It should be noted however that the OFT also recommended that an improved regulatory
regime should continue to be based on self-regulation by the Recognised Professional Bodies, with no

direct regulation of IPs by the Insolvency Ser vi ce. I nstead the Insolvency

solely in the oversight of the regulatory regimes adopted by the Recognised Professional Bodies.

1.136 The Commission has considered these recommendations in relation to the reform of the
regulatory system in England and Wales, as well as the systems operating in Australia and Canada.

(@) Licence Required to act as a Personal Insolvency Trustee

1.137 Submissions received by the Commission in response to its Consultation Paper emphasised
the crucial need to ensure that Personal Insolvency Trustees i n t he Commi ssi on
Settlement Arrangement procedure are independent, impartial and appropriately qualified. Submissions
argued that these aims should be ensured through the establishment of a regulatory framework for such
actors. The Commission accepts these submissions, and recommends that a licence should be required
in order to operate as a Personal Insolvency Trustee in a Debt Settlement Arrangement. It should be an
offence for an unlicensed individual to act in this role.

1.138 The Commission recommends that a licence should be required in order to operate as a
Personal Insolvency Trustee in a Debt Settlement Arrangement. The Commission recommends that an
offence should be created where a person acts as Personal Insolvency Trustee without holding such a
licence.

1.139 A question arises as to the appropriate structure of the regulatory framework for Personal
Insolvency Trustees. The Commission is conscious that proposals have been made for the regulation of
liquidators in corporate insolvency,?® and that it may be desirable to adopt a harmonised approach to the
regulation of actors in all insolvency proceedings, both personal and corporate. The reform of corporate
insolvency law however lies outside the scope of this Report, and is a matter more appropriately
considered by the Company Law Review Group. The Commission therefore confines its comments to the
regulation of Personal Insolvency Trustees in personal insolvency procedures, while having regard to the
proposals for the regulation of liquidators as contained in the General Scheme of the Companies
Consolidation Bill. While a universal regulatory structure for all insolvency practitioners therefore lies
outside of the scope of the project, the Commission however accepts that unnecessary duplication of
regulation should be avoided as much as is possible, and in this regard proposes that a system for the
regulation of Personal Insolvency Trustees should encompass those appointed to act in bankruptcy
proceedings as well as in the Debt Settlement Arrangement process. As noted above, this may be
particularly necessary if the proposed reform of the bankruptcy system results in higher numbers of
bankruptcies, requiring private trustees to administer estates due to the extra strain on the Official
Assigneebs resources. Therefore the Commissi on
bankruptcy system and to ensure public confidence is maintained, a regulatory system should also apply
to trustees in bankruptcy proceedings, and that individuals should be required to obtain a licence in order
to act in the capacity of trustee in bankruptcy proceedings. The licensing regime should be the same as
that applicable to Personal Insolvency Trustees in Debt Settlement Arrangements, and licence holders
should therefore be entitled to act as both Personal Insolvency Trustees in Debt Settlement
Arrangements and trustees in bankruptcy proceedings. The Commission therefore considers that the
same title should be used in both contexts, but bearing in mind that the licensing/ qualifications
requirements to be imposed by the Debt Settlement Office may differentiate between the different
functions.

1.140 The Commission recommends that a licence should be required to act as a Personal
Insolvency Trustee in bankruptcy proceedings. The Commission recommends that a single Personal
Insolvency Trustee licence system should be established by the Debt Settlement Office, and that, subject
to relevant qualifications criteria to be published by the Debt Settlement Office, licence holders may be
eligible to act as Personal Insolvency Trustee in both the Debt Settlement Arrangement process and in
bankruptcy proceedings.

238 See paragraphs 1.70ff. above.
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(b) Regulatory body

1.141 While submissions generally did not specify in further detail how these actors should be
regulated, some submissions suggested that the proposed Debt Enforcement/Debt Settlement Office
should be responsible for their licensing and supervision. This is a view that has also arisen during
consultations with stakeholders held by the Commission during the preparation of this Report.

1.142 The Commission accepts this submission, and recommends that as part of its overall
supervisory role of the proposed Debt Settlement Arrangement procedure, the Debt Settlement Office
should assume responsibility for licensing and supervising Personal Insolvency Trustees (both for Debt
Settlement Arrangement and bankruptcy purposes). The Commission has considered other possible
approaches, such as the self-regulation of insolvency practitioners through their respective professional
bodies, but considers that, in light of the criticisms of such a system of regulation in England and Wales, it
may be more beneficial to establish an independent regulator, as is the case in Australia and Canada. A
residual regulator would be necessary in any case to licence and supervise those individuals who are not
members of a professional body and yet wish to apply to become Personal Insolvency Trustees, and so
even to adopt an approach that calls for the regulation by professional bodies would require the
establishment of a regulator. This approach of an entirely independent regulator would also remove the
need to consider the controversial question of whether an independent complaints body or ombudsman
should be established for the insolvency profession, as the Debt Settlement Office would be an
independent forum for the resolution of disputes. It is also in the interest of the insolvent debtor to have in
place an independent monitoring regime. The Commission also considered the possibility of providing for
a system of regulation through the professional bodies, with the addition of an independent complaints
body or ombudsman, or even with the possibility of bringing insolvency practitioners under the jurisdiction
of the Financial Services Ombudsman. These options have been proposed by reviews of the system in
England and Wales, as discussed above. The Commission however thinks that such an approach would
be more appropriate in a country where there is an established system for the regulation of insolvency
practitioners through professional bodies that has existed for years. Therefore where a new system is to
be introduced, the Commission believes that it is appropriate to establish a single regulatory body
responsible for licensing, supervisory oversight and complaints handling.

1.143 The Commission has also considered the possibility of assigning this role to the Office of the
Official Assignee in Bankruptcy, the Irish office most closely resembling the Insolvency and Trustee
Service Australia or the Canadian Office of the Superintendent of Bankruptcy. The Commission however
takes the view that the Irish Official Assignee is quite a different organisation from these other bodies,
from the point of view of the functions it performs and its general organisational structure and resources.
The Official Assignee is concerned solely with the administration of bankruptcy estates, and does not
carry out regulatory or policy-making functions such as those held by the Canadian and Australian offices.
Therefore the Commission takes the view that the core function of the Office of the Official Assignee
should not be diluted by adding a new regulatory role. The Commission also believes that the
establishment of a new personal insolvency system in Ireland should involve the creation of new
institutions to ensure the effective operation of the new system and a break from the old system.
Therefore the Commission recommends that the appropriate body for the regulation of Personal
Insolvency Trustees in Debt Settlement Arrangements and trustees in bankruptcy proceedings is the
proposed Debt Settlement Office. Details on the structure of the proposed office are discussed below.?3°

1.144 The Commission recommends that the proposed Debt Settlement Office should be responsible
for licensing and supervising all Personal Insolvency Trustees and that a person who performs the
functions of a Personal Insolvency Trustee must be in possession of a current Personal Insolvency
Trustee licence issued by the Debt Settlement Office. The Commission also recommends that summary
proceedings in relation to an offence may be brought and prosecuted by the Debt Settlement Office.

(c) Conditions required for a licence

1.145 The Commission takes the view that while the assessment of whether or not an individual
should be awarded a licence should be a matter for the Debt Settlement Office, certain basic criteria for

239 See paragraphs 4.19 to 4.30 below.
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obtaining a licence should be specified in legislation (either primary or secondary legislation). The above
discussion of the regulatory regimes operating in other countries illustrates that various criteria are
established in legislation for applicants seeking to obtain a Personal Insolvency Trustee licence. These
primarily include requirements as to:

General fitness and good character;*

The honesty of the applicant: whether the applicant has been convicted of any offence of a
commercial nature, or involving fraud, dishonesty or violence;?*

Compliance with insolvency legislation;?*2

Not engaging in any practice considered to be deceitful, oppressive or otherwise unfair or
improper, which casts doubt upon his probity or competence for discharging duties of an
insolvency practitioner;?*

Prior conduct in carrying out any insolvency practice: independence, skill, integrity and
compliance with generally accepted professional standards; adequate systems of control;
disclosure of conflicts of interests; previous cancellation of registration or other disciplinary

sanctions;>**

Education and training: examinations, qualifications, work experience.?*

The skills and relevant knowledge of the applicant (regarding the relevant legislation, procedures
and debt management techniques etc.) and his/her ability to carry out the role and to comply with
all of the duties and obligations required of the role;?

Obtaining insurance against liabilities that the applicant may incur working in this role; or

providing security for the proper performance of his or her functions;?*’

The solvency of the applicant and previous bankruptcies or insolvencies within a certain recent
period;2*8

Be in good standing, and not subject to any current disciplinary action by, any professional
organisation of which the applicant is a member.24°
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See e.g. section 8 of the Trustee Licensing Directive (Can).

See e.g. Section 9 of the Trustee Licensing Directive (Can), Regulation 6(a) of the Insolvency Practitioners
Regulations 2005 (UK), section 155A(2) of the Bankruptcy Act 1966 (Cth) (Aus).

See e.g. Regulation 6(b) of the Insolvency Practitioners Regulations 2005 (UK), section 155A(2) of the
Bankruptcy Act 1966 (Cth) (Aus).

See e.g. Regulation 6(c) of the Insolvency Practitioners Regulations 2005 (UK), section 8 of the Trustee
Licensing Directive (Can).

See e.g. section 155A(2) of the Bankruptcy Act 1966 (Cth) (Aus); Regulations 6(d)-6(f) of the Insolvency
Practitioners Regulations 2005 (UK); section 10 of the Trustee Licensing Directive (Can).

Regulations 7 and 8 of the Insolvency Practitioners Regulations 2005 (UK); section 6 of the Trustee Licensing
Directive (Can); Regulation 8.02 of the Bankruptcy Regulations 1996 (Aus).

See e.g. section 155A(2) of the Bankruptcy Act 1966 (Cth) and Regulation 8.02 of the Bankruptcy Regulations
1996 (Aus); Regulation 6(e) of the Insolvency Practitioners Regulations 2005 (UK); sections 11, 12 and 27 of
the Trustee Licensing Directive (Can).

See e.g. section 155A(2) of the Bankruptcy Act 1966 (Cth) (Aus); section 390(3) of the Insolvency Act 1986
(UK).

See e.g. section 155A(2) of the Bankruptcy Act 1966 (Cth) (Aus); section 6 of the Trustee Licensing Directive
(Can).

See e.g. section 6 of the Trustee Licensing Directive (Can).
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The Commission considers that these conditions drawn from the regulatory systems of other countries
provide examples of the types of important conditions that should be considered as requirements to be
fulfilled by all applicants for a licence to act as a Personal Insolvency Trustee, whether in bankruptcy or
within a Debt Settlement Arrangement.

1.146 The Commission however takes the view that the detailed conditions which must be satisfied
by applicants lie outside of the scope of this Report, and should instead be established by the Debt
Settlement Office in consultation with industry representatives. The Commission is also aware that
professional bodies such as the Law Society of Ireland and the accountancy bodies have detailed
requirements as to the conditions for membership of their organisations. Therefore these conditions may
be very useful in drawing up conditions for obtaining a licence to act as a Personal Insolvency Trustee,
whether in bankruptcy or within a Debt Settlement Arrangement.

1.147 The Commission in particular makes no recommendations regarding the appropriate
educational qualifications that should be required of applicants for licences. The Commission however
considers that primary legislation should provide for the establishment of educational requirements, with
secondary legislation to specify the details of these requirements.

1.148 The Commission recommends that legislation should provide for the establishment of
conditions that must be satisfied by applicants for a licence to act as a Personal Insolvency Trustee. The
Commission recommends that primary legislation should specify certain basic conditions and principles to
be considered as part of the licensing application assessment, with detailed conditions to be specified in
secondary legislation following consultation with the Debt Settlement Office (which shall publish a related
Code of Practice) and industry representatives.

1.149 The Commission recommends that the conditions for obtaining a licence should include
requirements relating to factors such as the following:

e The applenaafinesd and gpod character;

e The honesty of the applicant: whether the applicant has been convicted of any offence of a
commercial nature, or involving fraud, dishonesty or violence;

e The appl i canamplence vatltinsohedncylégislation;

e The appl i can dt@myagingic any piacticef coneidered to be deceitful, oppressive or
otherwise unfair or improper, which casts doubt upon his probity or competence for discharging
duties of an insolvency practitioner;

e The prior conduct of the applicant in carrying out any insolvency practice: t he appl i can
independence, skill, integrity and compliance with generally accepted professional standards;
adequate systems of control; disclosure of conflicts of interests; previous cancellation of
registration or other disciplinary sanctions;

e The applducatoomandtsinirgy: examinations, qualifications, work experience.

e The skills and relevant knowledge of the applicant (regarding the relevant legislation, procedures
and debt management techniques etc.) and his/her ability to carry out the role and to comply with
all of the duties and obligations required of the role;

e The appl i c ahtaindrsurathae tigainst liabilitees that the applicant may incur working in
this role or to provide security for the proper performance of his or her functions;

e The solvency of the applicant and any previous bankruptcies or insolvencies within a certain
recent period;

o | f the applicant is a member of atangling wvithio fthats s i o n a
organisation, and any current disciplinary action by the organisation against the applicant.

(d) Substantive Obligations and Duties

1.150 In addition to these detailed conditions for obtaining a licence, substantive conduct of business
obligations should also be placed on licence holders in carrying out their duties. Many of the problems
identified by reviews of the IVA system in England and Wales are based on poor practices by IPs in the
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conduct of their businesses rather than on any failings of a kind that should be addressed through the
initial licensing process.?*® Such poor practices include the failure by IPs to advise debtors adequately in
advance of entering into an IVA, particularly by failing to hold a face-to-face meeting with the debtor
client.®* This particular failing occurred despite binding guidelines obliging IPs to hold such a meeting in
many cases, with the conclusion that these rules were simply being ignored by IPs. Other poor practices
identified include the misleading of clients by IPs as to their ability under law to ask creditors for a
variation of the terms of the I VA where the cl

raised concerns in England and Wales is that of
make repayments, leading debtors to enter unsustainable IVAs. While this problem primarily results from
the abuse of a strong collective bargaining position by creditors, the intermediaries involved should
engage in best practice to make ac c uaffarg and sa belp ecach
sustainable arrangements. A final example of dubious conduct of and in other countries is the aggressive
marketing tactics employed by some practitioners.??

1.151 All of these poor practices should be avoided through the establishment of ongoing conduct of
business standards applicable to licence holders throughout the term of their licences, which are
adequately monitored and enforced by the Debt Settlement Office. Therefore the Commission believes
that a rigorous and well-enforced code of practice is an essential element to the effective operation of the
proposed new Debt Settlement Arrangement procedure.

1.152 The Commission considers that the detail of the substantive obligations and standards that
should be imposed on licence holders will be set out in Codes of Practice to be developed by the Debt
Settlement Office. This should be done in consultation with industry and professional bodies.

1.153 The kinds of obligations imposed in the other countries studied again could serve as models.
An examination of the regulatory regime in England and Wales, Australia and Canada illustrate that such
substantive obligations are contained in legal instruments of varying forms.

1.154 In England and Wales, certain obligations are placed on IPs directly by the Insolvency Act
1986 and accompanying legislation such as the Insolvency Practitioners Regulations 2005. More
detailed standards of conduct are however contained in the binding Statements of Insolvency Practice
(SIPs), as issued by the Joint Insolvency Committee.?®®> These SIPs are adopted by each of the IP
Recognised Professional Bodies as part of their regulatory rules for their members, and are also imposed
by the relevant Secretary of State on those IPs he/she authorises directly. A failure to comply with a SIP
may therefore result in disciplinary action being taken against an offending IP. A considerable body of
such SIPs has been built, covering a very wide range of activities of IPs. SIPs issued on topics of
relevance to personal insolvency law include the following:

e Reporting and providing information on the
(SIP No. 15, Version 3)

e Records of meetings in formal insolvency proceedings (SIP No. 12)
e Handling of Funds in Formal Insolvency Appointments (SIP No. 11, Version 2)
e Remuneration of insolvency office holders (SIP No. 9, Version 5)

e Preparation of insolvency office holders receipts and payments accounts (SIP No. 7)

250 See Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School

Occasional Paper No. 63, 2009) at 40, available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/research/personaldocs/IVA%20Research%?2
0-%200ccasional%20Paper.pdf.

3L bid at 40-41.
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253 See paragraph 1.87 above.
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e Disqualification of directors (SIP No. 4)

e Voluntary arrangements (i.e. best practice standards to be applied in conducting Individual
Voluntary Arrangements and Company Voluntary Arrangements) (SIP No. 3, Version 4)

It can be seen that these SIPs cover a very wide range of aspects of the work of insolvency practitioners
throughout various statutory insolvency procedures.

1.155 In Australia, the standards of business conduct with which bankruptcy trustees and
administrators of debt agreements must comply are principally specified in both primary and secondary
legislation. In particular, Schedule 4A of the Bankruptcy Regulations 1996 contains detailed duties of
bankruptcy trustees in respect of a wide range of aspects of their work. While primary legislation states
that an applicant for the position of administrator of a debt agreement must possess the ability to perform
satisfactorily the duties of an administrator, a detailed list of duties with which an administrator must be
capable of complying is specified in a legislative instrument issued by the Inspector-General in
Bankruptcy.?®* These guidelines provide details regarding the duties that an applicant for a licence must
demonstrate he or she is able to fulfil, and so operate to establish the standards expected of such actors.
In addition, the Inspector-General in Bankruptcy also issues a series of documents providing guidance to
regulated practitioners on the interpretation of the relevant law, and on how the Inspector-General and the
Insolvency and Trustee Service Australia will apply the law. These include Inspector-General Practice
Statements, which explain when and how the Inspector-General will exercise specific powers under the
Bankruptcy Act 1966, and describe the principles underlying the Inspector-Gener al 6s tapproa
regulation and its expectations of practitioners. Such practice statements have been issued on topics
such as:

Regulation of trustee and debt agreement administrators (IGPS2, 2007)
e Funding for trustees (IGPS5, 2006)
e Annual estate returns (IGPS7, 2010)

e Complaint handling process for complaints against bankruptcy trustees and debt agreement
administrators (IGPS11, 2008)

o Referral of offences under the Bankruptcy Act 1966 to the Inspector-General (IGPS14, 2010)

In addition, Inspector-General Practice Directions are issued to explain how the law should be interpreted
in order to provide guidance and direction on specific insolvency practice. Such directions have been
issued in relation to topics such as:

e  Proper performance of duties of a trustee (IGPD14, 2010)

e Collections of realisations and interest charges (IGPD2, 2007)

e  Trustee remuneration practices (IGPD6.1, 2010)

e Standards for trustees and controlling trustees (IGPD9, 2004)

e Categorisation of secured creditors in a debt agreement (IGPD10, 2009)
e Guidelines relating to keeping proper accounts (IGPD 15.1, 2010).

The Insolvency and Trustee Service Australia (ITSA) also issue Debt Agreement Practice Statements
(DAPS), which describe the way ITSA performs functions and exercises powers conferred on the Official
Receiver under the Bankruptcy Act 1966 and related legislation, including powers in relation to debt
agreements. Such statements have been issued in relation to the following stages of the debt agreement
procedure:

e When a debt agreement proposal is acceptable (DAPS2, 2008)

e Voting on initial proposals and proposals to vary and terminate (DAPS3 2009)

254 Guidelines Relating to the Registration and Cancellation of a Registered Debt Agreement Administrator and

Ineligibility of an Unregistered Debt Agreement Administrator (Federal Register of Legislative Instruments
F2007L01006).
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e Proposal to vary (DAPS5 2008)
e  Proposal to terminate (DAPS6 2008)
e Completion of a debt agreement (DAPS8 2008)

Therefore it can be seen that the conduct of business standards of trustees and administrators in
Australia are established by a range of primary and secondary legislation, and guidance documents
issued by the regulator. An array of detailed standards has been established in this manner.

1.156 In Canada, the standards required of trustees are primarily contained in directives and circulars
issued by the Office of the Superintendent of Bankruptcy. Such documents have been issued in relation
to subjects such as:

e Counselling in insolvency matters (Directive No. 1R3)

e Delegation of tasks (Directive No. 4R)

e Estate funds and banking (Directive No. 5R4)

e Assessment of an individual debtor (Directive No. 6R3)

¢ Inventory of estate assets (Directive No. 7)

e  Surplus income (Directive No. 11R2 7 2010)

e  Trustee licensing (Directive No. 13R2)

e Trustee consultation fees in bankruptcies and proposals (Directive No. 15)
e Information to be provided to creditors in commercial proposals (Directive No. 24)
e Aduvertising by trustees (Directive No. 29R2)

e Preparation of the Statement of Affairs (Directive No. 16R (pre-1992)).

These directives are quite detailed in nature, and serve to establish standards in most aspects of the work
of trustees. In addition, the Office of the Superintendent of Bankruptcy Canada has issued a Code of
Ethics for Trustees in Bankruptcy, which establishes a standard for services to be provided by licensed
bankruptcy trustees. Among the matters covered by this code are:

e The information that trustees must provide to creditors;

e The treatment of funds entrusted to trustees;

e Conflicts of interest;

e The sale and purchase of the property of a business or individual who has filed for bankruptcy;
e Standards for advertising by trustees;

e Standards for maintaining the good reputation of the trustee community.

1.157 From the above discussion, it is apparent that very comprehensive and detailed standards of
conduct have been established in relation to personal insolvency trustees/intermediaries/administrators in
England and Wales, Australia and Canada. The Commission recommends that in order to ensure the
integrity of the bankruptcy and Debt Settlement Arrangement procedures, similar standards must be
introduced in Ireland in order to regulate the conduct of Personal Insolvency Trustees who are
responsible for operating these procedures. A detailed drafting of such standards lies outside the scope
of the Commi ssionés Report, and is more appropriatel
Office in its capacity as regulator of Personal Insolvency Trustees, in consultation with industry
representatives and professional bodies. The Commission therefore recommends that legislation should
provide for the drafting of detailed and mandatory codes of conduct on a range of aspects of the work of
Personal Insolvency Trustees. While the Commission does not think it appropriate to specify the areas
which should be regulated by such codes, it considers that an examination of the regimes discussed
above illustrates that issues such as the following have been identified as important and should be
considered:
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Continuing professional development activities;?*®

Maintenance in force of a bond/security for losses caused by the fraud or dishonesty of the
Personal Insolvency Trustee;?*®

General best practice standards in relation to the preparation and supervision of Debt Settlement
Arrangements (including the provision of advice to debtors);?*’

Duties to assess the debtorés i ncome and t
make/is obliged to make towards his or her creditors, and to monitor the payment of contributions
by the debtor to his/her creditors;*®

Making of annual returns relating to all cases worked on during a year;°

Records to be maintained by Personal Insolvency Trustees;?®°

A duty to act honestly and impartially;®*

A duty to notify creditors, a committee of inspection or the court (as appropriate) if it becomes
apparent that a conflict of interests exists; and to take steps to avoid the conflict of interest;2%2

A duty to respect any data protection and privacy legislation when dealing with information
relating to an insolvency;?%®

Details of the obligatory preliminary inquiries and actions that must be taken by the Personal
Insolvency Trustee in proceedings;?%*

Details of the approach to be taken by the Personal Insolvency Trustee in investigating matters
affecting the proceedings;®

Details of the approach to be taken by the Personal Insolvency Trustee in identifying, protecting,
realising, or determining the ownership of, assts, and/or in obtaining advice about an interest or
value, and disposing of property;26®

Standards regarding remuneration and costs;%®’
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Regulation 9 of the Insolvency Practitioners Regulations 2005 (UK);

Section 390(3)(b) of the Insolvency Act 1986; Schedule 2 of the Insolvency Practitioners Regulations 2005
(UK);

See e.g. Statement of Insolvency Practice 3: Voluntary arrangements (England and Wales) (Version 4 Joint
Insolvency Committee 2007) (UK); see also all Insolvency and Trustee Service Australia Debt Agreement
Practice Statements.

Sections 4.4 to 4.6 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus); Directive No. 6R3, Assessment
of An Individual Debtor (Canadian Office of Superintendent of Bankruptcy 2010), Directive No. 16R: Statement
of Affairs (OSB 1991) (Can); Statement of Insolvency Practice 3: Voluntary arrangements (England and
Wales) (Version 4 Joint Insolvency Committee 2007) (UK).

See e.g. Regulation 11 of the Insolvency Practitioners Regulations 2005 (UK); Inspector-General Practice
Statement 7: Annual estate returns (2010) (Aus).

Regulations 13 to 17 and Schedule 3 of the Insolvency Practitioners Regulations 2005 (UK);
Section 2.2 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus);
Section 2.3 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus);
Section 2.4 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus);
Section 2.6 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus);
Section 2.7 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus);

Sections 2.8 t0 2.11, 4.1 to 4.3 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus);
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e Standards and duties regarding the holding of meetings of creditors;258

e Standards and duties regarding the keeping of trustee accounts;?%°

e Duties to provide information to creditors;?"

e  Duties to report to creditors;?*

e  Duties regarding the distribution of dividends;*"?

e  Advertising practices of Personal Insolvency Trustees;*”

e Duties relating to the reporting of offences and/or sanctioning of debtors or directors etc;2’

1.158 The Commission recommends that the Debt Settlement Office, in its role as regulator of
Personal Insolvency Trustees, must prepare and publish a Code of Practice on Standards for Personal
Insolvency Trustees to provide guidance on the standards expected of a Personal Insolvency Trustee in
carrying out his or her duties and functions. The Commission recommends that such codes of conduct
should be drawn up in consultation with relevant industry representatives and professional bodies. The
Commission recommends that the Code will cover: (a) continuing professional development activities; (b)
maintenance in force of a bond or security for losses caused by the fraud or dishonesty of the Personal
Insolvency Trustee; (c) general best practice standards in relation to the preparation and supervision of
Debt Settlement Arrangements (including the provision of advice to debtors); (d) duties to assess the
debtords income and the repayments that the deb
his or her creditors, and to monitor the payment of contributions by the debtor to his/her creditors; (e)
making of annual returns relating to all cases worked on during a year; (f) records to be maintained by a
Personal Insolvency Trustee; (g) a duty to act honestly and impartially; (h) a duty to notify creditors, the
Debt Settlement Office or the court (as appropriate) if it becomes apparent that a conflict of interests
exists, and to take steps to avoid the conflict of interest; (i) a duty to respect any data protection
legislation and privacy rights when dealing with information relating to an insolvency; (j) details of the
obligatory preliminary inquiries and actions that must be taken by the Personal Insolvency Trustee in any
process or proceedings under this Bill; (k) details of the approach to be taken by the Personal Insolvency
Trustee in investigating matters affecting any process or proceedings under this Bill; (I) details of the
approach to be taken by the Personal Insolvency Trustee in identifying, protecting, realising, or
determining the ownership of, assts, or in obtaining advice about an interest or value, and disposing of
property; (m) standards regarding remuneration and costs; (n) standards and duties regarding the holding
of meetings of creditors; (0) standards and duties regarding the keeping of Personal Insolvency Trustee

267 Sections 2.13 to 2.16 of Schedule 4A to the Bankruptcy Regulations 1996, Inspector-General Practice

Direction 6: Trustee remuneration practices (2010) (Aus); Statement of Insolvency Practice 9(v.5) (England
and Wales): Remuneration of Office Holders (Joint Insolvency Committee 2007).

268 Sections 2.19 to 2.23 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus); Statement of Insolvency

Practice 12: Records of Meetings in formal insolvency proceedings (Joint Insolvency Committee 1998).

269 Sections 2.24 to 2.26 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus); Statement of Insolvency

Practice 11: Handling of funds in formal insolvency appointments (Version 2, Joint Insolvency Committee
2007); Statement of Insolvency Practice 7: Preparation of insolvency holders receipts and payments accounts
(Joint Insolvency Committee 1998); Directive No. 5R4: Estate funds and banking (Office of Superintendent of
Bankruptcy 2010) (Can).

270 Section 2.18 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus); Statement of Insolvency Practice 15

(Version 3, Joint Insolvency Committee 2005).

2r Section 3.2 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus);

2r2 Sections 3.6 to 3.9 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus);

2r3 See e.g. Directive No. 29R2, Advertising by Trustees (Office of Superintendent of Bankruptcy, 2010).

274 See e.g. Statement of Insolvency Practice 4: Disqualification of Directors (Joint Insolvency Committee 1998)

(UK); Inspector General Practice Statement 14: Referral of offences against the Bankruptcy Act 1996 to the
Inspector-General (2010) (Aus)
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accounts; (p) duties to provide information to creditors; (q) duties to report to creditors; (r) duties
regarding the distribution of dividends; (s) advertising practices of a Personal Insolvency Trustee; and (t)
duties relating to the reporting of offences or the sanctioning of debtors or directors.

(e) Supervision, Enforcement and Complaints-Handling

1.159 The Commission believes that it is important that if such a system for the regulation of
Personal Insolvency Trustees is to be established, the system allows for the conduct of regulated
practitioners to be effectively supervised, and for regulatory rules to be adequately enforced.

1.160 The Commission has examined the regulatory systems in the countries of Australia, Canada
and England and Wales, giving particular emphasis to studies reviewing the effectiveness of these
systems. The Commission notes in particular that recommendations have recently been made for the
introduction of a new system for the enforcement of standards and the handling of complaints in England
and Wales.?”® In this regard both academic commentators and the Office of Fair Trading (OFT)
recommend that an independent complaints and redress body should be established for the insolvency
profession. The OFT recommends that such a structure should be based on the following objectives:

e Independence
e Consistency
e Deterrence

e  Efficiency (involving little delay in handling complaints, and a limited ability to appeal decisions of
the body)

e Oversight (i.e. analysis of statistical data relating to complaints)

The Commission accepts these principles as useful in designing the supervision and enforcement
elements of the regulatory system. The Commission notes that the objectives of independence and
consistency should be achieved by assigning the regulatory functions to the independent Debt Settlement
Office. The Commission accepts that the objective of deterrence requires that the office should be
empowered to sanction violators of the regulatory rules in a manner that provides a clear deterrent to
misconduct. The OFT suggests that such sanctions could include fines, but could also take the form of
the removal or suspension of licences. In relation to the goal of efficiency, the OFT recommended that
the complaints handling body should use procedures designed to allow for speed and efficiency, with a
limited ability to appeal decisions of the body. The body should also be given a broad discretion in order
to facilitate efficiency. Regarding the objective of oversight, the OFT noted that analysis of complaints
information can provide a rich source of insight into the operation of a market. The OFT therefore
suggested that the complaints handling or appeal body should have a modest budget for analysing the
causes of complaints, for determining patterns of complaints, and for assessing how well the regulatory
objectives are being met.

1.161 The Commission supports these objectives and thinks that they may be usefully applied in
designing the supervisory and enforcement elements of the system for the regulation of Personal
Insolvency Trustees. The Commission recommends that the Debt Settlement Office should be given
powers to monitor the conduct of regulated actors and to investigate any complaints or suspected
violations of legislation, codes of practice or other regulatory rules. The monitoring of regulated actors
could take place through a combination of the filing of annual reports to the Debt Settlement Office by
these actors, and on-site inspections of the working practices of such actors by the Debt Settlement
Office. Legislation should specify procedures for the conduct of such inspections. Secondly, the Debt
Settlement Office should be empowered to receive complaints from interested parties in relation to the
conduct of a Personal Insolvency Trustee.

1.162 The Commission recommends that legislation should provide the Debt Settlement Office with
powers of investigation in order to examine complaints or suspected cases of misconduct, including
powers to compel a Personal Insolvency Trustee to provide books of account or records.

275 See paragraphs 1.114 to 1.119 above.
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1.163 Sufficient powers of sanction should be given to the Debt Settlement Office to allow both for
the deterrence of misconduct and to provide redress to those parties affected by such misconduct. A
major criticism of the complaints-handling systems of the Recognised Professional Bodies and the
Insolvency Service in England and Wales is that they are centred on the discipline of IPs, rather than on
providing redress to parties adversely affected by the misconduct of an IP.2’® Therefore the sanctions
available to the office should include the power to make monetary awards to injured parties, in much the
same manner as the Financial Services Ombudsman, for example.?’” In addition, the Debt Settlement
Office should be empowered to impose fines or restrictions on a licensed Personal Insolvency Trustee
and ultimately should hold the power to cancel the licence of a Personal Insolvency Trustee where a
serious case of misconduct has taken place. The Commission considers that it may also be worthwhile
for legislation to empower the office to refer cases to professional bodies where issues arise as to a
professional 6s fitness to continue as a member of the

1.164 Regarding the last regulatory principle proposed by the OFT, oversight, the Commission
recommends that the Debt Settlement Office should produce an annual report, part of which should
include a statistical analysis of the complaints received and cases investigated during each year.

1.165 The Commission recommends that the Debt Settlement Office should be given powers to
monitor the conduct of regulated Personal Insolvency Trustees and to investigate any complaints or
suspected violations of legislation, codes of practice or other regulatory rules. The Commission
recommends that the powers should be to: (a) issue licences to suitably qualified persons to carry out the
functions of Personal Insolvency Trustee, (b) receive and review annual reports from licensed Personal
Insolvency Trustees, (c) enter and inspect any places where a Personal Insolvency Trustee conducts his
or her business as licensed by the Debt Settlement Office, (d) investigate any complaints or suspected
violation of this Act, Regulations made under the Act or codes of practice issued under it, and (e) develop
and publish Codes of Practice in accordance with this Act to provide guidance on the requirements of the
functions of Personal Insolvency Trustee.

1.166 The Commission recommends that legislation should provide the Debt Settlement Office with
powers of investigation in order to examine complaints or suspected cases of misconduct, including
powers, among others, to compel a regulated Personal Insolvency Trustee to provide books of account or
records.

1.167 The Commission recommends that the Debt Settlement Office should be empowered with
significant sanctions, including the power to: (a) impose restrictions or conditions on the licence of a
Personal Insolvency Trustee; (b) in cases of serious breaches, revoke the licence of a Personal
Insolvency Trustee; (c) without prejudice to paragraphs (a) and (b), refer a breach to a professional body,

if any, of a Personal Insolvency Trustee where the breach raises issues as to the Personal Insolvency
Trusteebs continued fitness to be nanciahsambionhby way of s uch
penalty on a Personal Insolvency Trustee, (e) order a Personal Insolvency Trustee to pay monetary
compensation to any individual who has suffered financial loss arising from any such breach..

1.168 The Commission recommends that the Debt Settlement Office should produce an annual
report, part of which should include a statistical analysis of the complaints received and cases
investigated during each year.

D Debt Settlement Office

1.169 The Commission proposes that as the debt settlement system is to be administrative in nature
and operate outside of the judicial process, it should largely be overseen by a non-judicial body. The

276 See paragraphs 1.113 to 1.121 above and Walters and Seneviratne Complaints Handling in the Insolvency

Practitioner Profession (A Report Prepared for the Insolvency Practices Council 2008) at 51FF. Available at:
http://ssrn.com/abstract=1094757.

21t See section 57Cl of the Central Bank Act 1941 and (LRC CP 56-2009) at paragraphs 4.131 to 4.134.
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Commi ssi onds Co nsuggested that ahis rofeacputdrbe assigned to the Commi ssi onds
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proposed Debt Enforcement Office,*’® and that it would consist of the following functions:

e Exercising the power to impose a settlement in cases where creditors unreasonably refuse to
accept a debtorbés proposal of settl ement.

e Exercising the power to stay enforcement proceedings when an application for debt settlement is
made and throughout the duration of the debt settlement plan.

e Registering and maintaining records of all debt settlements and enforcement proceedings.

1.170 Following a consideration of the submissions received in response t o t he Commi ssi

provisional recommendations, and the views received through further consultation exercises held by the
Commission in advance oft he pr eparation of this Report, the
somewhat different approach to the design of the debt settlement system. Most notably, the Commission
recommends that the functions and powers of the supervisory body should be different to those
envisaged in the Consultation Paper.

1.171 The Commission recommends that the debt settlement system should be operated by a
combination of public sector and private sector actors. A Debt Settlement Office should be responsible
for supervising the debt settlement system, but this role should be limited and should not involve the
administration of each individual Debt Settlement Arrangement. Therefore private sector trustees should
be allocated responsibility for the management of individual arrangements, with the role of the Debt
Settlement Office being concerned with setting standards through Codes of Practice, supervising the
trustees and preparing guidelines for the operation of the system. Although the reasons advanced above
suggest that the system should involve as little court involvement as possible, the Commission
nonetheless believes that some court oversight may be necessary in order to ensure the integrity of the
system and to vindicate the rights of the parties involved.

(1) Structure

1.172 The Commission recommends that the proposed Debt Settlement Office should take the form
of a discrete unit as part of the same body as the Debt Enforcement Office. The Commission has
considered the option of building the new administrative structures required for the debt settlement
system by expanding existing bodies, for example the Office of the Official Assignee or offices of Sheriffs.
The Commission however concludes that such an approach would not be appropriate. The functions to
be performed by the proposed Debt Settlement Office are new in nature, and are quite different from
those carried out by existing bodies, such as Sheriffs or the Office of the Official Assignee. The debt
settlement system proposed by the Commission is a novel development for Irish law, and a significant
departure from existing practices. The Commission therefore thinks it appropriate that a new body should
be established to supervise and ensure the effective operation of the new system. The Commission also
considers that its proposed reforms of personal insolvency laws should be viewed in conjunction with its
recommendation for the introduction of a more balanced and effective system for the enforcement of
judgments. These two systems, of personal insolvency law and the enforcement of judgment debts, are
inter-related and should be recognised as such, and therefore the Commission considers it appropriate
that the proposed Debt Settlement Office and Debt Enforcement Office should be integrated into a single
body. The Commission acknowledges however that certain debt settlement and debt enforcement
functions may be incompatible with one another, and so the two offices should operate independently
within the same overall body.

1.173 The Commission is conscious that the establishment of a new State body may raise concerns
regarding the expenditure of public funds required. The Commission however considers that the cost
savings arising from removing multiple enforcement proceedings from the courts should be recognised,
and that these concerns can be alleviated further through limiting the size of the office and funding the

278 See (LRC CP 56-2009) at paragraphs 6.36 to 6.70.
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office through industry levies. In addition, the costs of not establishing an appropriate body to regulate
the system of Debt Settlement Arrangements may also be quite significant.?”®

1.174 The Commission therefore recommends that the proposed Debt Settlement Office should be
small in size, with its functions limited to those outlined below.?®® The primary functions of the office
should include the regulation of Personal Insolvency Trustees,?®! and the administration of the Debt Relief
Order procedure described below.?®2 Further functions of the office are outlined below.

1.175 The Commission envisages in particular that savings can be made by establishing the Debt
Settlement Office in terms of an inexpensive alternative to processing enforcement proceedings through
the courts at present. The Consultation Paper notes that the flaws of the current enforcement system
mean that futile enforcement proceedings are often brought at present, including multiple enforcement
proceedings against a single debtor who may be unable to satisfy even one of his or her obligations.?3
The Commission therefore suggests that savings could be achieved by removing such proceedings from
the courts.

1.176 Finally, the Commission suggests that the option of funding the Debt Settlement Office from
private sector contributions should be considered. The Commission notes that the problem of personal
over-indebtedness is one that has arisen in the private sector, and that the costs should be borne so
much as possible by the private actors responsible for, and in the best position to prevent, over-
indebtedness.?®* In addition, the debt settlement system will be providing an efficient service to creditors
in a mechanism for collecting and distributing part payments. Therefore as a matter of principle as well
as for practical reasons, there is a strong case for the Debt Settlement Office to be funded at least partly
from the private sector. This funding could take the form of a levy on industry, although problems arise in
this regard due to the fact that creditors from several different industries would be involved in the Debt
Settlement Arrangement procedure. Therefore a more appropriate approach may be for deductions to be
made from the repayments made under a Debt Settlement Arrangement, with the amounts collected in
this manner used to fund the costs of the Debt Settlement Office. The Commission recognises that the
level of this income stream would depend upon the number of Debt Settlement Arrangements and the
amounts being repaid. This may thus be a means of raising at least part of the funding required to run
the office. Finally, the practitioners applying for licences to act as Personal Insolvency Trustees should
be required to pay fees, which again could be used to provide part funding for the office. Assuming that a
system of tendering is introduced, as discussed above, this could also provide some revenues to allay the
costs of running the Office.?®® The Commission acknowledges that the precise funding mechanism
chosen is primarily a policy matter but considers that it should, in principle (in keeping with similar non-
judicial systems already in operation in other states) be as inexpensive and efficient as possible, and
should certainly not involve anything approaching the expense of judicial bankruptcy.

1.177 The Commission recommends that the proposed Debt Settlement Office should take the form
of an independent unit within the Debt Enforcement Office.

1.178 The Commission recommends that the proposed Debt Settlement Office should be at least
partly funded by the private sector, with the appropriate means of funding to be specified in legislation.

219 See for example the criticisms of problems arising under the regulatory system in England and Wales above

at paragraphs 1.113 to 1.121above.

280 See paragraph 1.179. below.

281 See paragraphs 1.141 to 1.144 above.

282 See paragraphs 2.44 to 2.115 below.

283 gee (LRC CP 56-2009) at paragraphs 3.319.

284 gee (LRC CP 56-2009) at paragraph 5.08 and paragraph 4.41.

285 See paragraphs 1.66 to 1.68 above.
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(2) Functions of the Debt Settlement Office

1.179 The Commission recommends that the functions of the Debt Settlement Office should be more
limited than some of the options proposed in the Consultation Paper for consideration.?®® Several of the
functions to be given to the office - namely the administration of the Debt Relief Order procedure and the
supervision of Personal Insolvency Trustees i are discussed elsewhere in this Report.?®” These functions
are now outlined alongside the other functions to be held by the proposed Debt Settlement Office.

(@) Debt Settlement Arrangement Procedure

1.180 In relation to the Debt Settlement Arrangement procedure (and the regulation of bankruptcy
trustees), the Commission recommends that the Debt Settlement Office should carry out the following
functions:

e Licensing and supervising Personal Insolvency Trustees, including the following functions:
0 Assessment of licensing applications and award of licenses.

0 Issuing codes of conduct relating to the standards to be expected of Personal Insolvency
Tustees in performing their statutory functions.

0 Monitoring and inspection of licence-holders.

o Dispute resolution: carrying out disciplinary proceedings against licence-holders and
redress procedures for complainants.

0 Issuing sanctions against licence-holders found to have breached the regulatory
standards.

o Publishing an annual report, including a statistical analysis of complaints received and
cases investigated.

0 Making a protective order to facilitate the negotiation of a Debt Settlement Arrangement;
0 Receiving an application for a Debt Settlement Arrangement;

0 Sending a copy of an accepted arrangement to the court for approval,

0 Registering Debt Settlement Arrangements in the Personal Insolvency Register;

o Formally recognising the failure of a Debt Settlement Arrangement following a designated
six-month arrears default;

e Receive complaints and resolve disputes arising in relation to the Debt Settlement Arrangement
procedure.?8®

(b) Debt Relief Order Procedure

1.181 Further to the proposals for the Debt Relief Order procedure described below, the Commission
recommends that the Debt Settlement Office should be responsible for carrying out the following
functions:

e Assessing and adjudicating upon applications for debtors for entry into the Debt Relief Order
procedure, including requesting information from the debtor where the Office has reasonable
grounds to believe such information is necessary.?%

e Making a Debt Rel i ef Or der whKfiestlee reguiremerdsefds enbyr 6 s

into the procedure.?%°

286 gee (LRC CP 56-2009) at paragraphs 5.104 to 5.108.

287 See paragraphs 2.01 to 2.115 below and 1.141 to 1.144 above.

288
Insolvency Trustees, and the role of the Debt Settlement Office under the proposed scheme.

289 See paragraphs 2.70 to 2.80 above.
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e Monitoring the operation of active Debt Relief Order cases and receiving information disclosed

by debtors relating to issues such a%® increases i

e Exercising the power to revoke or amend a Debt Relief Order where specified disqualifying
factors are found to exist or where the debtor has not complied with the duties imposed under
the procedure.?*?

e Receiving complaints from creditors relating to the participation of a debtor in the procedure,
carrying out investigations further to such
pending such investigation.?%®

e Applying to the court for directions in respect of any matter arising in relation to a Debt Relief
Order or an application for such an order.?%

e Maintenance of a database of Debt Relief Orders in the Personal Insolvency Register.?%

(c) General Functions

1.182 In addition to functions, powers and responsibilities specific to each of the Debt Relief Order
and Debt Settlement Arrangement procedures, the Commission recommends that the Debt Settlement
Office should perform other functions common to both procedures. Thus the Debt Settlement Office, in
conjunction with the Debt Enforcement Office, should be responsible for maintaining a register of all Debt
Relief Orders and Debt Settlement Arrangements. As considered in the Consultation Paper and
discussed further below, the Commission recommends that a register of judgments and enforcement
proceedings should be established in Ireland.?®® Therefore a comprehensive register could be
established and maintained by the Debt Settlement/Debt Enforcement Office, encompassing all Debt
Relief Orders, Debt Settlement Arrangements and civil court judgments, including bankruptcy orders.
The register of Debt Relief Orders, Debt Settlement Arrangements and bankruptcy orders could be
contained in a single Personal Insolvency Register, as a subset of a comprehensive register also
including all court judgments.

1.183 In addition, a further role of the Debt Settlement Office could be to issue guidance and
information on the operation of both the Debt Relief Order and Debt Settlement Arrangement procedures.
Such guidance could include the provision of information to consumers in plain language concerning the
two processes. In addition, more detailed and technical guidance could be aimed at Personal Insolvency
Trustees to provide clarification of the operation of the law, and to establish best practices.

3) Court Supervision

1.184 A fundament al pri nci pJeral recdmméendations; anchargrireasyirabiamales
for the introduction of the proposed non-judicial debt settlement system, is that debt disputes should be
resolved outside of court proceedings where possible.?®” In the area of personal insolvency law, non-
judicial procedures are to be preferred to court proceedings due to the fact that non-legal issues may be
more readily addressed in a non-judicial forum; few justiciable issues arise in debt disputes; the costs
(both to the parties involved and to the State) of non-judicial procedures should be lower than those
arising in court proceedings; and there should be a reduced stigma for debtors in non-judicial
procedures.?® |t has been argued that the requirement of participation in court proceedings is a

290 See paragraphs 2.81 to 2.88 above.

291 See paragraphs 2.89 to 2.93 above.

292 See paragraph 2.99 above.

293 See paragraph 2.100 above.

294
See paragraph Error! Reference source not found. above.

29 See paragraph 2.115 above.

296 See (LRC CP 56-2009) at paragraphs 6.187 to 6.193 and paragraphs 4.76 to 4.81 below.

297 See (LRC CP 56-2009) at paragraphs 2.117 to 2.120.

298 (LRC CP 56-2009) at paragraphs 5.73 to 5.78.
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significant deterrent to debtors engaging in resolving their debt difficulties under the current law.?%®
Therefore, for this reason the Commission recommends that the Debt Settlement Arrangement procedure
should be free from court involvement to the greatest extent possible. Submissions made to the
Commission have however suggested that to ensure the integrity of the process, and to safeguard the
rights of all of the parties involved, there should be a certain level of court supervision over the Debt
Settlement Arrangement system. The following paragraphs consider the appropriate level of court
supervision of the process.

1.185 The Individual Voluntary Arrangement in England and Wales is subject to court supervision at
a number of stages in the process. First, where the debtor wishes to initiate the IVA process as a matter
of urgency, he or she may obtain an interim order of court staying all enforcement proceedings against

the debtor®® Next , the debtordés nominee must submitntay repor
arrangement being proposed by the debtor has a reasonable prospect of being approved and
i mpl emented, and whether (and if so, when®aAfterthevher e)

creditorsd meeting has been meeting epodsdhe desult of the meetingatdo r ma n

the court.32 An application to the court may be made by the debtor, a creditor, the nominee, or the

trustee of the estate of an wundischarged bankrupt,

the approved IVA unfairly prejudices the interests of a creditor of the debtor or that there has been some
material irregularity at or in relation to such a meeting.2®® Furthermore, the debtor, any creditor or any
other person dissatisfied by any act, omission or decision of the supervisor of the IVA may apply to
court.®®* The supervisor of the IVA may also apply to the court for directions.3%

1.186 In contrast, in Australia the Part IX (Consumer) Debt Agreement procedure is administrative in
nature, and involves little court involvement.3®® A proposal for a debt agreement is processed
administratively by the Official Receiver.®®” Under this procedure, some of the functions corresponding to
those to be performed by the Personal Insolvency Trustee under the proposed Debt Settlement
Arrangement procedure is in fact performed by t
to creditors for consideration of whether it should be accepted.’® The effect of the acceptance of a
proposal for processing, and of the coming into force of a finalised agreement, is to prevent creditors from

bringing bankruptcy proceedings against the debtor

person or property in respect of a provable debt.2® Therefore it is noteworthy that under the Australian
procedure a court order is not required in order to prevent enforcement proceedings from being brought
against the debtor. Throughout the process of an active Debt Agreement, it is the Official Receiver, and
not the court, that holds an oversight role. For example, defaults in making repayments by the debtor are
to be notified to the Official Receiver.®!® Similarly, the Official Receiver is responsible for processing
applications for variations of a Debt Agreement.3!! The Official Receiver also provides the debtor with a

29 (LRC CP 56-2009) at paragraphs 3.328 to 3.331.

30 see sections 252 to 255 of the Insolvency Act 1986.

301 Section 256 and 256A of the Insolvency Act 1986.

302 Section 259 of the Insolvency Act 1986.

303 Section 262 of the Insolvency Act 1986.

304 Section 263(3) of the Insolvency Act 1986.

305 Section 263(4) of the Insolvency Act 1986.

308 See Part IX of the Bankruptcy Act 1966 (Cth.) (Aus).

307 Section 185E of the Bankruptcy Act 1966 (Cth.) (Aus).

308 gection 185EA of the 1966 Act.

309 gections 185F and 185K of the 1966 Act.

310 Sections 185LB and 185LC of the 1966 Act.

311 Sections 185M to 185MD of the 1966 Act.
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certificate indicating that the Debt Agreement has ended,®'? and the ending of the agreement has the
effect of releasing the debtor from provable debts from which the debtor would have been released if the
debtor had been discharged from bankruptcy.3!3

1.187 There remains a certain level of court supervision of the Debt Agreement procedure however.
A debtor, creditor or the Official Receiver may apply to the Court for an order terminating a debt
agreement where the debtor has faledt o carry out a term of the agreeme
interest to terminate the agreement; where carrying out the agreement would cause injustice or undue
delay to the creditors or the debtor; or if the court is satisfied for any other reason that the agreement
should be terminated.®* The court may also make an order for sequestration on terminating a Debt
Agreement. In addition to this termination procedure, a debtor, creditor or Official Receiver may also
under certain circumstances apply to the court for an order declaring a debt agreement void.?'® An
application for such an order may be made only if there is doubt on a specific ground that all or part of the
Debt Agreement was not made in accordance with the procedure laid down in the legislation (in that it
does not substantially comply with the legislation);3!6 or that the statement of affairs lodged with the Debt
Agreement was deficient because it omitted a material particular or because it was incorrect in a material
particular.®'’ In addition, the debtor, creditor or Official Receiver may apply to the Court for directions,
with the court empowered to make an order directing the Official Receiver how to exercise its powers
under the legislation.®'® Further court control over the process is provided by the power given to the court
to order the administrator of a Debt Agreement to make good any loss caused by a breach of duty.3!®
The court may also order the cancell ation of the a
Administrator if it sees fit, and make any other order that the Court considers just and equitable in the
circumstances. The court also may, on the application of the debtor, a creditor or the Inspector-General
in Bankruptcy, inquire into the conduct of the administrator, and may remove the administrator from office,
or make such other order as it thinks proper.32°

1.188 In Canada, the Consumer Proposal procedure is also administrative in nature, with limited

court supervision. An administrator (a private sector actor) who agrees to assist a consumer debtor must
investigate the debtorodés financi al affairs, provi de
prescribed form and file a copy of this proposal and
Receiver.®?! The administrator must then, within 10 days of filing a proposal with the Official Receiver,
prepare a report for the Official Receiver setting
financi al affairs, t he ad ethenthespropoad is redsenable prd fair mthe as t o
debtor and creditors, and whether it is viable and likely to be completed by the debtor.%?? It is notable that

this report is presented to the Official Receiver, unlike under the procedure in England and Wales where

the nominee presents a similar report to the court. The Official Receiver may then direct the administrator

to call a meeting of creditors.®*®> Some court supervision then arises, as where a consumer proposal is

312 gection 185N(3) of the 1966 Act.

313 gection 185NA of the 1966 Act.

314 See section 185Q of the 1966 Act.

315 gection 185T of the 1966 Act.

316 gSee section 185U(2) of the 1966 Act.

317 For the agreement to be declared void on this second ground of a deficient statement of affairs, the Court

must also be satisfied that it is in the creditorsd in
void: section 185U(3) of the 1966 Act.

318 gection 185W of the 1966 Act.

319 Section 185ZCA of the 1966 Act.

320 Section 185ZCB of the 1966 Act.

321 Section 66.13 of the Bankruptcy and Insolvency Act.

322 Section 66.14 of the Bankruptcy and Insolvency Act.

323 Section 66.15 of the Bankruptcy and Insolvency Act.
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accepted or deemed accepted by creditors, the administrator must, if requested by the Official Receiver
or any other interested party within fifteen days after the day of acceptance or deemed acceptance,
forthwith apply to the court to have the consumer proposal reviewed.?* If no party has requested the
administrator to make such an application within the fifteen day period, the Consumer Proposal is
deemed to be approved by the court.3®® If such an application is however made, a court hearing takes
place at which the court hears the Official Receiver, the administrator, the consumer debtor and any
objecting creditor or other interested party.®?® The court may refuse to approve the Consumer Proposal
where it finds that the terms of the proposal are not reasonable or fair; where the debtor has committed
certain specified offences; or where the debtor was not eligible to make a consumer proposal when the
proposal was made.**’ In addition, the court must refuse to approve a proposal where it fails to comply
with the minimum requirements that must be included in a proposal.®?® Therefore it can be seen that
under the Canadian Consumer Proposal procedure, arrangements are subject to the approval, deemed
or actual, of the court. The court possesses further supervisory powers in its capacity to order the
annulment of a Consumer Proposal.®?® The grounds for annulment include: default in the performance of
any provision in a consumer proposal; the ineligibility of the debtor to make a consumer proposal at the
time of filing; the inability of the consumer proposal to continue without injustice or undue delay; or the
fact that the approval of the court was obtained via fraud. A Consumer Proposal may also be annulled by
the court at the request of the administrator or of any creditor whenever the consumer debtor is
afterwards convicted of any offence under the legislation.®*® A Consumer Proposal is also deemed to be
annulled where the debtor has missed three payments under the proposal (if payments are to be made
monthly or more frequently), or where three months have passed since a default in respect of any
payment (if payments are to be made less frequently than monthly).33!

1.189 Therefore it can be seen that the procedures i
varying degrees of court supervision of the arrangement procedures. The Commission reiterates its view

that debt disputes should be resolved outside of the judicial process where appropriate, but that this aim

must be balanced with the need to ensure that the rights of all parties involved are adequately

saf eguar ded. The foll owing paragraphs therefore co
supervision of the Debt Settlement Arrangement process.

1.190 First, the Commission takes the view that no initial court application, as is the case under the
IVA procedure in England and Wales, should be required. The Commission is conscious that a
requirement to participate in court proceedings may be a great deterrent to debtors from engaging with
the process, and so no court involvement should be required at this initial stage of proceedings. Following
the procedural steps outlined below,3*? the initial application to open a Debt Settlement Arrangement
procedure (including the terms of the proposed arr
Statement) should be made to the Debt Settlement Office, along with a report of the Personal Insolvency
Trusteeadvi sing the holding of a creditorsdé6 meeting. | f
the Personal Insolvency Trustee should communicate this decision to the Debt Settlement Office, who
should then approve the Debt Settlement Arrangement. The agreed arrangement should not need to be
subject to any court hearing, unless a creditor objects to the approval of the arrangement (on one of a

324 Section 66.22(1) of the Bankruptcy and Insolvency Act.

35 section 66.22(2) of the Bankruptcy and Insolvency Act.

326 Section 66.24(1) of the Bankruptcy and Insolvency Act.

327 Section 66.24(2) of the Bankruptcy and Insolvency Act.

328 Section 66.24(3) of the Bankruptcy and Insolvency Act.

329 See section 66.3 of the Bankruptcy and Insolvency Act.

330 Section 66.3(3) of the Bankruptcy and Insolvency Act.

Section 66.31(1) of the Bankruptcy and Insolvency Act.

332 See paragraphs 1.202 to 1.228 below.
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number of specified limited grounds, discussed below) . The Commi ssion recommend

local Circuit Court would be the appropriate court to deal with any such objections.

1.191 The effect of registering a Debt Settlement Arrangement (or its approval by a court where there
is an objection by a creditor) should be to prevent creditors from commencing legal proceedings
(including bankruptcy proceedings) for the recovery of a debt, and to prevent enforcement officers from
executing any court judgments against the debtor, without the permission of the court.

1.192 The grounds on which a creditor should be empowered to challenge in court an arrangement

approved by the creditorsdé meet ibaligitedto the f@dleMny: Set t |

e The procedural requirements specified in the legislation were not followed.

e The existence of a materi al i naccuracy or omissi

Financial Statement, which is to the detriment of the creditor.

e The debtor did not satisfy the eligibility requirements to enter the Debt Settlement Arrangement
procedure at the initiation of the procedure.333

e The arrangement unfairly prejudices the interests of a creditor.

e The debtor has committed an offence under the legislation (including acting fraudulently in order
to procure a Debt Settlement Arrangement).33

1.193 The Commission recommends that in addition to a power to challenge the arrangement as
accepted by t he befoedpptowl a powemsheuldiexigy for creditors and Personal
Insolvency Trustees to apply for the termination of an arrangement declared after it has been approved.
The grounds for an order terminating the arrangement should be limited to the grounds stated above,
including the invalidity of the arrangement, and the failure of the debtor to comply with the duties imposed
under the legislation, and that the continuation of the arrangement would lead to injustice or undue
delay.3%

1.194 Termination through the ongoing default by the debtor could be addressed without a court
hearing, with the Debt Settlement Office making a formal recognition of the failure of the agreement and
recording such failure in the Personal Insolvency Register. The conditions under which an arrangement
is deemed to have failed should be specified. Under the Australian Debt Agreement procedure, where a
designated 6-month arrears default has occurred, the Official Receiver must declare in writing that the
agreement is terminated and must record the declaration on the Australian National Personal Insolvency
Index.3*® According t o the Austral-m@amtH egriseéans odef aulit6o
where:

(a) both of the following apply:

0] before the particular time, one or more payments in respect of provable debts
became due and payable by the debtor under the debt agreement;

(i) at no time during the 6 month period ending immediately before the test time
were any obligations in respect of those payments discharged; or

(b) both of the following apply:

0] at the particular time, the obligations created by the debt agreement have not
been discharged;

(i) the last of those obligations should have been discharged at a time 6 months
before the test time.

333 See paragraphs 1.328 to 1.334 below.

334 See paragraphs 1.335 to 1.339 below.

335 See e.g. section 66.3(1) of the Bankruptcy and Insolvency Act (Can.); s185Q of the Bankruptcy Act 1966

(Cth.) (Aus).

336 Section 185QA of the Bankruptcy Act 1966 (Cth.) (Aus).
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The Australian | egislation also provi de s-mdnth arreas

corre

defaul t o, t he occurrence of whi ch mu s t be notified t

agreement.®*’

1.195 The Commission believes that these concepts are useful tools to regulate the failure of Debt
Settlement Arrangements. The Commission therefore recommends that the concept of a designated 6-
month arrears default should be used to define the failure of a debt settlement arrangement. This would
mean that after 6 months without payment under the arrangement, the arrangement would be deemed to
have failed, and could be formally recognised as having failed by the Debt Settlement Office, which could
then record the fact of failure in the relevant Personal Insolvency Register. Enforcement activities could
then be instigated against the debtor once again, as the stay of enforcement accompanying the Debt
Settlement Arrangement would be lifted.

1.196 The Commission recommends that court supervision of the Debt Settlement Arrangement
procedure should be limited to hearing objections by a creditor to a Debt Settlement Arrangement that

hasbeen accepted a creditorsdé meeting and approved by

1.197 The Commission recommends that the grounds on which a creditor may challenge before a
court the Debt Settl ement Ar r ange meand theaDeht Sqitleneedt
Office should be limited to situations where:

e The procedural requirements specified in the legislation were not followed.

by t

e A material inaccuracy or omission existsi n t he debtords statement of a

Statement, which causes detriment to the creditor.

e The debtor did not satisfy the eligibility requirements to enter the Debt Settlement Arrangement
procedure at the initiation of the procedure.

e The arrangement unfairly prejudices the interests of a creditor.
e The debtor has committed an offence under the legislation.

1.198 The Commission recommends that at any time during the operation of a Debt Settlement
Arrangement a creditor or the Personal Insolvency Trustee should be empowered to apply to court to
have a Debt Settlement Arrangement terminated on the grounds that:

e The procedural requirements specified in the legislation were not followed.

e Amateri al i naccuracy in the debtords statement o

causes detriment to the creditor.

e The debtor did not satisfy the eligibility requirements to enter the Debt Settlement Arrangement
procedure at the initiation of the procedure.

e The debtor did not comply with the duties and obligations imposed under the Debt Settlement
Arrangement process;

e The continuation of the arrangement would lead to injustice and/or undue delay.
e The debtor has committed an offence under the legislation.
e Athree-month arrears default has occurred.

1.199 The Commission recommends that a three-month arrears default should be defined as
occurringat a particul ar ti me ( DébeSetfiemensArrangemereid) i n r

337 According to section 185LB of the Bankruptcy Act 1966 (Cth.) (Aus), a 3-month arrears default by a debtor

occurs at a particular time (the fAtest timeo) in

(a) at the beginning of the 3 month period ending immediately before the test time, one or more
payments in respect of provable debts became due and payable by the debtor under the debt agreement; and

(b) throughout that 3 month period, the debtor was in arrears in respect of any or all of those
payments.
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e at the beginning of the 3 month period ending immediately before the test time, one or more
payments in respect of provable debts became due and payable by the debtor under the debt
agreement; and

e throughout that 3 month period, the debtor was in arrears in respect of any or all of those
payments.

1.200 The Commission recommends that following a designated 6-month arrears default, a Debt
Settlement Arrangement should be deemed to have failed, and on the application of a creditor or the
Personal Insolvency Trustee, the Debt Settlement Office should formally recognise the failure of the
arrangement and record the failure in the Personal Insolvency Register.

1.201 The Commission recommends that a designated 6-month arrears default occurs where both of
the following apply:

0] before the particular time, one or more payments in respect of provable debts
became due and payable by the debtor under the Debt Settlement Arrangement;

(ii) at no time during the 6 month period ending immediately before the test time
were any obligations in respect of those payments discharged.

E Format of Debt Settlement Arrangements: Procedural Rules

1.202 Having outlined the structural and institutional arrangements relating to the Debt Settlement
Arrangement procedur e, the following two parts
format of individual Debt Settlement Arrangements, including the procedural and substantial rules
applying to the creation and implementation of such arrangements. First, the procedural steps involved in
reaching a valid Debt Settlement Arrangement are outlined. Secondly, the substantive terms of such
arrangements, to the extent to which they are to be regulated by law, are discussed in Part 7 below.

1.203 The Commi ssionds proposals for t he appropri

implementing a Debt Settlement Arrangement are primarily based on the submissions received by the
Commission, an analysis of comparative approaches and a consideration of the current procedure for
Schemes of Arrangement under the Bankruptcy Act 1988.%% |t should be noted that the procedural steps
outlined here are limited to the situation where a debtor makes an application for a Debt Settlement
Arrangement. Issues concerning the interaction of procedures for the recovery of debts and the
enforcement of judgment debts with the Debt Settlement Arrangement procedure are considered
below.33°

D Advice

1.204 The Commission recommends that the first stage of the procedure should consist of the
practitioner who is to act as the Personal Insolvency Trustee ensuring that the debtor has been
appropriately advised as to his or her options for dealing with his or her debt difficulties. If the debtor has
already received advice from another party such as a Money Advice and Budgeting Service advisor, this
should be sufficient to satisfy this requirement. If the debtor has not received such advice, the practitioner
who is to act as the Personal Insolvency Trustee should provide such advice. Based on the findings of
research evaluating the IVA process in England and Wales, the Commission recommends that the
provision of advice should involve at least one face-to-face meeting between the licensed practitioner and
the debtor.3*° Details regarding the advice to be provided to debtors should be specified through codes of
conduct published by the Debt Settlement Office. The Personal Insolvency Trustee should be obliged to

338 See sections 87 to 109 of the Bankruptcy Act 1988 and (LRC CP 56-2009) at paragraphs 3.156 to 3.158.

339 See (LRC CP 56-2009) at paragraphs 6.129 to 6.140 and paragraphs 4.93 to 4.100 below.

340 See Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School

Occasional Paper No. 63, 2009) at 40-41, available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/research/personaldocs/IVA%20Research%?2
0-%200ccasional%20Paper.pdf.
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lodge a statement to the effect that the debtor has been appropriately advised when making an
application for an arrangement.

1.205 The Commission recommends that a Personal Insolvency Trustee must, prior to a debtor
initiating a Debt Settlement Arrangement process, advise the debtor as to (a) any alternative options
available to the debtor, including a Debt Relief Order or bankruptcy, and the general effect of such
options, and (b) the general effect of initiating, and entering into, a Debt Settlement Arrangement process.

(2) Protective order: stay of enforcement activity

1.206 Once the debtor has been appropriately advised and has decided to seek to enter into a Debt
Settlement Arrangement, the next step should be for the debtor to obtain a protective order preventing

legal proceedings or enforcement measures from being taken against him or her while he or she attempts

to reach an arrangement. The Commission proposes that this protective order should be issued by the

Debt Settlement Office, as a requirement for the debtor to make an application to court at this stage may

serve to deter debtors from entering the process. I
court**! and the protection of the judicial function under the Constitution of Ireland,3*? it may not be

possible for an order made administratively in this manner to stay all proceedings against the debtor.
Therefore the effect of the order could rather be to
an arrangement, require any creditors bringing proceedings to inform the court of the existence of the

order, and then the court would stay proceedings while the negotiations take place, bearing in mind in

particular that a licensed Personal Insolvency Trustee will have already prepared a Report stating that the

Debt Settlement has a good chance of succeeding. As regards the enforcement activities to be
undertaken by the Debt Enforcement Office, the making of an order by the Debt Settlement Office should

be sufficient to prevent the enforcement officers of the office from taking any steps to enforce a judgment

against the debtor. When applying for a protective order, the debtor should be required to present to the

Debt Settlement Office draft terms of the proposed arrangement.

1.207 The Commission recommends that a procedure should exist for a debtor seeking to enter into
a Debt Settlement Arrangement to apply to the Debt Settlement Office for a protective order in order to
prevent enforcement while attempts are made to reach an arrangement.

1.208 The Commission recommends that a debtor must inform his or her creditors of the making of a
protective order. The Commission also recommends that any creditor on whom notice of the making of a
protective order has been served must, if commencing proceedings against the debtor for the recovery of
a debt, notify the court of the making of such an order, and the court shall, without prejudice to any other
order it may deem appropriate, make an order staying the proceedings for such period it deems
appropriate pending the outcome of attempts to reach a Debt Settlement Arrangement.

1.209 The Commission recommends that officers of the Debt Enforcement Office should refrain from
taking any steps to enforce a judgment against a debtor who is the subject of a protective order.

1.210 The Commission recommends that the debtor should be required to provide the Debt
Settlement Office with draft terms of the arrangement when applying for a protective order.

3) Debt Settlement Arrangement Application

1.211 The next step should be the presentation of the application for a Debt Settlement Arrangement
to the Debt Settlement Office. The debtor, or the Personal Insolvency Trustee acti ng on t he deé
behalf, should be required to provide the following as part of the application:

e A statement by the Personal Insolvency Trustee indicating his/her consent to act in the capacity
of Intermediary;3*

e A completed statement of t he debtor 6s financi al
insolvency), taking the form of the Standard Financial Statement;3**

31 gSee (LRC CP 56-2009) at paragraphs 2.07 to 2.15.

342 gee (LRC CP 56-2009) at paragraphs 6.99 to 6.109.

343 See e.g. section 185C(2D)(a) of the Bankruptcy Act 1966 (Cth.) (Aus).
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e The terms of the proposal to be sent to creditors for consideration;

e A report of the Personal Insolvency Trustee stating whether, in the opinion of the Personal
Insolvency Trustee:

o the proposal of the debtor has a reasonable prospect of being accepted by creditors;3*

o the proposal of the debtor is viable and the debtor is reasonably likely to be able to
comply with its terms;34

o a meeting of the debtords creditors *%hould be

e A statement to the effect that the debtor has been appropriately advised of his or her options for

managing his or her debt difficulty;34®

e A statement to the effect that the Personal Insolvency Trustee has reasonable grounds to believe
that the information contained in the deb*oros st

e A statement to the effect that the Personal Insolvency Trustee has reasonable grounds to believe
that the debtor is eligible to enter the Debt Settlement Arrangement procedure.®*® The relevant
conditions for eligibility to enter the procedure include the insolvency of the debtor and the
debt or 6s previous parti*®ipation in the procedure.

1.212 The Commission recommends that the Personal Insolvency Trustee should prepare the

following documents in advance of the application for entry to the Debt Settlement Arrangement

procedure: (a) a statement by the Personal Insolvency Trustee indicating his or her consent to act as
Personal I nsolvency Trustee; (b) a completed stateme
debtords position of insolvency, i n t k)ethe teoms wof the f t he
proposal to be sent to creditors for consideration; (d) a report of the Personal Insolvency Trustee stating

whether, in the opinion of the Personal Insolvency Trustee: (i) the proposal of the debtor has a

reasonable prospect of being accepted by creditors, (ii) the proposal of the debtor is viable and that the
debtor is reasonably Iikely to be able to comply wit
be held on a specific date to consider the proposal, and (iv) the proposal is reasonably fair to all parties

involved, and is an acceptable alternative to bankruptcy or a Debt Relief Order; (e) a statement to the

effect that the debtor has been appropriately advised by the Personal Insolvency Trustee of his or her

options for managing his or her debt difficulty; (f) a statement to the effect that the Personal Insolvency
Trustee has reasonable grounds to believe that the i
affairs is complete and accurate; and (g) a statement to the effect that the Personal Insolvency Trustee

has reasonable grounds to believe that the debtor is eligible to enter the Debt Settlement Arrangement

procedure.

(4) Creditorsdé Meeting

1.213 The next stage shoul d be the hol di hegprompo$ed a cr €
arrangement can be considered and approved by the det
that this meeting should be required to be held in public, and considers that it should be possible for the

344 gSee (LRC 96-2010) at paragraphs 2.45 to 2.47.

345 See e.g. section 256(1)(a) of the Insolvency Act 1986 (UK);

346 See e.g. section 256(1)(a) of the Insolvency Act 1986 (UK); section 185C(2D)(c) of the Bankruptcy Act 1966

(Cth.) (Aus).

347 See e.g. section 256(1)(aa) of the Insolvency Act 1986 (UK);

348 See e.g. section 185C(2D)(b) of the Bankruptcy Act 1966 (Cth.) (Aus); section 66.13(2)(b) of the Bankruptcy

and Insolvency Act (Can.).

349 See e.g. 185C(2D)(d) of the Bankruptcy Act 1966 (Cth.) (Aus).

350 See e.g. 66.13(3) ) of the Bankruptcy and Insolvency Act (Can.).

1 See paragraphs 1.334 and 1.353 below.

76



intermediary to obtain the votes of creditors through communication by electronic or telephonic means.
Detailed procedur al rules for the holding of a cred
specified in secondary legislation.

1.214 The Commission recommends that procedures should al | ow f or the creditors
held otherwise than in the form of a physical meeting, and that procedures should permit the
communi cation of c Pessdnalinsoivendy Tustee lsylectramic dr telephonic means.

1.215 The Commission recommends t hat detailed procedur al rul es
meeting and the voting process should be specified in secondary legislation.

1.216 A question arises as to the percentage of creditors votes required to approve the proposed
arrangement and any other resolutions on which creditors are required to vote throughout the course of

an active Debt Settlement Arrangement. The Commission has received views of stakeholders on this

matter throughout its consultation process, has also considered the voting arrangements under
procedures similar t o t he Commi ssionés proposed De
Commission also recalls that its Consultation Paper, following a 2007 Recommendation of the Council of

Europe,®®? provisionally recommended that the law should provide a means of giving binding effect to

debt settlements that have been accepted by a majority of creditors but to which some creditors have
unreasonably objected.3%3

1.217 Under the procedure for Arrangements under Control of Court contained in sections 87 to 109
of the Bankruptcy Act 1988, the approval of 60% of creditors in number and value voting at a private
sitting of the High Court is required for a proposed arrangement to be deemed to be accepted and to be
approved by the High Court.3%*

1.218 Under the IVA procedure in England and Wales, for a resolution approving the proposal or any
modi fication of it to pass, the approval of over 75%
required.®® In relation to any other resolution the requisite majority must be in excess of one half of those
voting on the resolution.®® A revi ew of the I VA procedure in Engl an
gener al agreement that Il VA terms are currentahtgtoover|
confirm this view.*®” This study noted that evidence suggests that some modifications enforced by
creditors actively contribute to the failure of arrangements. It referred to a previous study that found that
the IVA process was controlled by key creditors through a handful of agents.®® In particular, creditors
require modifications to IVA proposals based on minimum thresholds for debtor repayment and creditor
dividend |l evel s, k % Twerefose certdirhcreditdrs emgageantpmdtices of refusing an

%2 The Council of Europe recommends that Member States should introduce, as part of debt settlement/debt

adjustment procedures, measures ensuring the means of creditors to hinder debt settlements unreasonably
are effectively limited. The Council suggests that a competent non-judicial body could be given the power to
impose a debt settlement where a non-cooperating creditor can provide no legitimate reason for its refusal to
participate in the settlement: see Recommendation of the Committee of Ministers to member states on legal
solutions to debt problems CM/Rec(2007)8 at paragraph 4(e), and Explanatory Memorandum at paragraph
35.

3 (LRC CP 56-2009) at paragraphs 5.90 to 5.91.

34 Section 91(1)(a) of the Bankruptcy Act 1988.

35 Rule 5.23(1) of the Insolvency Rules 1986.

356 Rule 5.23(2 of the Insolvency Rules 1986.

357 Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School Occasional

Paper No. 63, 2009) at 41, available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/research/personaldocs/IVA%20Research%2
0-%200ccasional%20Paper.pdf.

38 Ibid, citing Green Individual Voluntary Arrangements i Over-indebtedness and the Insolvency Regime (Full

Report, Bangor, University of Wales 2002).

359 Morgan op cit. at 42.
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IVA proposal or demanding modifications whenever the amount of repayments offered by a debtor does
not me et the <creditorsd hurdl e rates, irrespective
commentator has described this situation as a handful of creditors effectively taking over the statutory
process and setting new rules by establishing high rates of repayment of over 40% as a pre-condition for
acceptance of an IVA.**°  As a consequence of the existence of these hurdle rates, IVA supervisors are
proposing IVAs involving very high levels of income contribution by debtors, and studies show, as would
be expected, a correlation between high contribution levels and the failure of IVAs.®! It should be noted
in this regard that the IVA Protocol that came into effect in 2008 contain two provisions that may serve to
alleviate these problems somewhat.®®? First, limitations are placed on the modifications that may be
proposed by creditors during the IVA negotiation process. Secondly, creditors and IPs are to use an
agreed common financial statement containing a calculation of reasonable contributions from income and
allowable expenditures. Despite these measures, some creditors have stated that they reserve the right
to continue to propose modifications in relation to hurdle rates.®? In light of these problems of the abuse
by creditors of their power and the consequent frustration of the statutory purpose of the IVA procedure,
submissions to the Commission have suggested that the majority required for a plan to be accepted
should be small, in order to reduce the likelihood of creditors being able to frustrate the process by
refusing unreasonably to consent to a proposed arrangement.

1.219 In Australia, a Debt Agreement proposal is accepted if the Official Receiver (who is responsible
for processing applications for Debt Agreements) writes to affected creditors asking each of them to
indicate whether the proposal should be accepted, and a majority in value of the creditors who reply
before the applicable deadline state that the proposal should be accepted.3

In Canada, if no objection to a Consumer Proposal is received by the Official Receiver with 45 days of its

filing, the Proposal is deemed to have been accepted by creditors.®®® If 25% of creditors refuse the

Proposal within this 45 day period,a cr edi t ors®é meeting must besithpel d. A
majority of creditors is then required to approve the Proposal.366 Therefore there are two stages to the

Canadian process, with the Proposal coming into effect without a meeting if 75% of creditors fail to object

to it, while at the second stage of a creditorsd meet
50% of those creditors voting at the meeting refuse to accept it.

1.220 The Commission received submissions on the issue of whether a power should exist to give
binding effects to debt settlement that have been accepted by a majority of creditors and to which some
creditors have unreasonably objected. Some submissions were opposed to the idea of an arrangement
being made binding on those creditors who do not agree to it. This signals an opposition to the concept
of debt settlement entirely, and would appear to argue that the present system of wholly voluntary debt
management plans should be r et ai ned. This view is insupport al
provisional recommendations for the establishment of a debt settlement system and the submissions
received in support of such recommendations. The Commission must therefore reject this view. Other
submissions acknowledged this point, and the reality that the system will not work if all creditors hold an

360 Green fANew Laboiurh:e Moorlei tD echatl Responsed i @Gondumer Gredit, Ra ms a

Debt and Bankruptcy (Hart Publishing 2009) 393 at 408.

361 Morgan op cit. at 42.

362 IVA Protocol: Straightforward Consumer Individual Voluntary Arrangement (Insolvency Service, 2008),

available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/foum2007/plenarymeeting.htm.

363 Morgan op cit. at 42.

34 See sections 185EA and 185 EC of the Bankruptcy Act (Cth.) (Aus).

35 gections 66.15(2)(b) and 66.18(1) of the BIA.

366

Section 66.19(1) of the BI A. An fAordinary resolutiono
115 states that: ASubj ect to this Act, al l esokutot i ons @
carried by the majority of votes, and for that purpose the votes of a creditor shall be calculated by counting

one vote for each doll ar of every claim of the creditor
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unlimited right of veto over arrangements. These submissions argued that the primary position should be
that the approval of a majority of creditors should be required for an arrangement to come into force. A
balance must be struck between preventing arrangements from being approved i and so excluding
debtors from accessing the procedure i and respecting creditor rights and the consequent impact of such
on the supply of credit. Various proposals were then made as regards the appropriate qualified majority
of creditor votes that should be required for a proposed arrangement to be approved and come into
effect. The level of the qualified majority required as proposed in the submissions ranged from 60% to
75% of creditors in value.

1.221 Having considered these submissions and the comparative analysis discussed above, the
Commission takes the view that an appropriate means of balancing the need to ensure that the public

interest goals of the proposed Debt Settlement Arrangement are not frustrated with the need to protect

the autonomy and property rights of creditors is to provide that the qualified majority threshold for the

approval of a Debt Settlement Arrangement is set at a relatively low level. If the threshold is set at a

sufficiently low percentage, this should provide a means of ensuring that creditors cannot unreasonably

refuse to cooperate in the reaching of an arrangement. Also, the rules relating to reasonable income

all owances di scussed below should also serve to r1ec
discussed above.**” Therefore the Commission takes the view that no specific mechanism for imposing a

Debt Settlement Arrangement where the requisite majority of creditors refuse to accept a proposed
arrangement should exist. Instead, the Commission recommends that a majority of 60% in value of

actual votes cast in the creditorsdé ndheomingintogffestbf@aul d b e
proposed Debt Settlement Arrangement. When accepted by this qualified majority of creditors, the
arrangement should be binding on all creditors who were entitled to vote on the proposed arrangement in

the credit or sding thoseeviho votpd againstahie proposed arrangement.®®®  Submissions

received by the Commission were unanimous that the majority should be measured by reference to the

value of the debt owed to each creditor, and that the number of creditors supporting or rejecting a

proposal should be irrelevant.

1.222 The Commission recommends that where a proposed Debt Settlement Arrangement is
approved at a creditorsd meeting by a majority of 60
proposed Debt Settlement Arrangement shall become a Debt Settlement Arrangement and shall, subject
to other conditions recommended below, then be binding on every creditor who was entitled to vote at the
credit or s ®Bhe Gommissiom gso recommends that where a Debt Settlement Arrangement is

approved at a creditorsé meeting, the Personal l nsol v
Settlement Arrangement to the Debt Settlement Office.

(5) Result of Creditors6é Meeting

1.223 The result of the credit ocateddto timedebt Setilgmerst @ficabyd b e ¢
the chairperson of the meeting.®® Ift he cr edi t cejectséthe prepesed anrgngement, the Debt

Settlement Office should communicate this decision to all affected creditors and the protective order in

place should cease to have effect.®° If the requisite qualified majority of creditors approves the proposal,

the Debt Settl ement Office should forward the terms ¢
the courtbés approval , nelagpoval ofctle liradgementvnocount efficeés byetheme

County Registrar. Appropriate rules for this procedure could be specified in Rules of Court, but the
Commission wishes to emphasise that this should be a simple formality, unless a creditor objects to the

approval of the arrangement by the Court within a specified period of time (say, 30 days) after the result

of the creditorsdéd meeting is communicated to the Debt
approval of the arrangement on the grounds specified above, a court hearing should take place. Detailed

procedural rules for the conduct of this hearing should be specified in Rules of Court, again with an

emphasis on keeping the procedure as free from complication as possible. Once the approval of the

367 See paragraph 1.285 to 1.287 below.

368 See e.g. section 260(2) of the Insolvency Act 1986 (UK).

369 See e.g. section 259(1) of the Insolvency Act 1986 (UK).

370 See paragraphs 1.207 to 1.209 above.
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Court has been given to the arrangement, it should come into effect as a Debt Settlement Arrangement
and should be registered by the Debt Settlement Office in the Personal Insolvency Register.

1.224 The Commission recommends that where the creditorsd meeting rejects t h
arrangement, the Debt Settlement Arrangement procedure should come to an end and the protective
order issued by the Debt Settlement Office should cease to have effect.

1.225 The Commission recommends that where a qualified majority of creditors accepts the

proposed arrangement, the Debt Settlement Office should send a copy of the proposed arrangement to

the debtords 1| ocal Circuit Court for approval . The
should not involve a court hearing unless a creditor objects to the approval of the arrangement within a
specified period of 30 days from the communication o
Settlement Office. The Commission recommends that where a creditor objects to the approval of the
arrangement on specified limited grounds, a court hearing should take place, with procedural rules for this

hearing to be specified in Rules of Court.

1.226 The Commission recommends that: (a) where the Circuit Court upholds the objection to the

Debt Settlement Arrangement, the Debt Settlement Arrangement procedure shall be deemed to have

come to an end, and any protective order issued by the Debt Settlement Office shall cease to have effect;

but that (b) where the Circuit Court rejects the objection to the Debt Settlement Arrangement, the Debt

Settl ement Arrangement procedure shal/l be deemed to |
The Commission also recommends that where a Debt Settlement Arrangement is deemed to have effect

because of the court decision, it must be registered by the Debt Settlement Office in the Personal

Insolvency Register which is to be maintained by the Debt Settlement Office.

1.227 The effect of the entering into force of a Debt Settlement Arrangement and its registration in
the Personal Insolvency Register should be to prevent any legal proceedings being brought against the
debtor for the purposes of recovering a debt covered by the Arrangement, to prevent a bankruptcy
petition from being brought against the debtor in respect of a debt covered by the Arrangement, and to
prevent any enforcement officer of the Debt Enforcement Office from taking action against the debtor for
the enforcement of a judgment debt. As the Debt Settlement Arrangement has been approved by a court,
concerns regarding the right of access to a court and the constitutional protection of the judicial function
do not arise in this context, in contrast with the protective order procedure discussed above.3"*

1.228 The Commission recommends that the effect of the coming into force and the entering in the
Personal Insolvency Register of a Debt Settlement Arrangement should be that:

¢ No creditor may present a bankruptcy petition against the debtor;

e No creditor may commence legal proceedings for the recovery of a debt covered by the
arrangement;

e No action may be taken by an enforcement officer to enforce a judgment debt owed by the
debtor.

(6) Procedures for Varying, Termination and Failure of a Debt Settlement Arrangement

1.229 The Commission believes that clear rules should be put in place to provide for the variance,
termination and failure of a Debt Settlement Arrangement.

1.230 The Commission recommends that a procedure for varying a Debt Settlement Arrangement
should take the form of an ohel6@%inwalueadalifiedorajeriy ofaaes bfi ng, a
those creditors voting should be required for the variation to the arrangement to take effect. Notice of the

variation should be given to the Debt Settlement Office. Personal Insolvency Trustees should provide

information to the debtor concerning his or her right to apply for a variation where his or her
circumstances have changed.®"?

3 See paragraphs 1.207 to 1.209.

372 A 2009 study of the IVA procedure in England and Wales found that some debtors surveyed were unaware

that an IVA could be varied within the first year, with IPs leading them to believe that there was a statutory
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1.231 The Commission recommends that (a) a Debt Settlement Arrangement may be varied at a
creditorsd meeti ng balue af actnal yaves cast at the Meettn@ &d such variation

shall, subject to the other relevant recommendations on this matter, then be binding on every creditor who

was entitled to vote at the <creditorsd meediednthe,; (b)
Personal Insolvency Trustee must forthwith send a copy of the variation of the Debt Settlement
Arrangement to the Debt Settlement Office; (c) when the Debt Settlement Office receives the variation of

a Debt Settlement Arrangement it must forthwith register the variation in the Personal Insolvency
Register; and (d) a variation comes into effect in the same manner as the original Debt Settlement
Arrangement, and that a creditor may challenge the variation in the same manner.

1.232 The Commission recommends that the Personal Insolvency Trustee should provide information
to the debtor concerning his or her right to apply for a variation where his or her circumstances have
changed.

1.233 In addition to the termination of a Debt Settlement Arrangement by court order, and the failure
of an arrangement after a 6-month arrears default, a procedure should exist whereby the arrangement
can be terminated through the agreement of the debtor and a majority of creditors, in the same manner
as a variation may be agreed.®”® Such a procedure could be used for example where the debtor is no
longer able to comply with the arrangement and wishes to petition for bankruptcy or apply for a Debt
Relief Order, if eligible.

1.234 The Commission recommends that a Debt Settlement Arrangement may be terminated at a
creditorsd meeting by analogy with the procedure for
creditor may challenge the termination in the same manner.

1.235 The Commi ssionds recommendati ons fawdrfailuperobane dur es
arrangement are discussed below.3"* A final issue arising relates to the consequences of the failure of a

Debt Settlement Arrangement. A problem identified under the IVA procedure in England and Wales is

that where an arrangement fails, nei t her the supervisor of the arrange
creditors tend to bring bankruptcy proceedings, meaning that the insolvent debtor is left without debt relief

and remains vulnerable to debt collection efforts from all of his or her creditors.>”®> Most debtors surveyed

in a 2009 study resorted to filing their own bankruptcy petitions once they had saved or borrowed the

deposit that must be paid in order to present a petition. The 2009 study called for further research into

why creditors are not bringing bankruptcy proceedings against debtors in these circumstances,

suggesting that creditors appear to prefer to leave open the option of continuing other debt collection

methods against the debtor. It also suggested that the desire not to bring bankruptcy proceedings in

every case of a failed IVA may be a way to keep down the levels of debt write-o f f on credi t or s¢
sheets.

1.236 In Australia, under the procedures for the termination of a Debt Agreement or for the avoidance
of an agreement by order of court, a creditor may include an application for a bankruptcy order in the
application for termination or avoidance of the Debt Agreement.®’® The court may then make a
bankruptcy order at the same time as making an order terminating or avoiding the Debt Agreement.””
Therefore these procedures require a creditor petition for bankruptcy before the court will adjudicate the

prohibition on variations within the first year of an IVA: see Morgan Causes of Early Failure in Individual
Voluntary Arrangements (Kingston Business School Occasional Paper No. 63, 2009) at 43.

373 See e.g. sections 185P to 185PD of the Bankruptcy Act 1966 (Cth.) (Aus).

374 See paragraphs 1.229 to 1.234 above.

35 see Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School

Occasional Paper No. 63, 2009) at 43, available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/research/personaldocs/IVA%20Research%?2
0-%200ccasional%20Paper.pdf.

376 See sections 185Q(2) and 185T(4) of the Bankruptcy Act 1966 (Cth.) (Aus).

377 gections 185Q(5) and 185U(4) of the 1966 Act.
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debtor bankrupt, and do not provide for automatic bankruptcy on the termination or avoidance of a Debt
Agreement.

1.237 Some submissions received by the Commission had suggested that bankruptcy proceedings
should automatically be brought against the debtor on the failure of a Debt Settlement Arrangement. The
suggestion has been made that bankruptcy proceedings could be brought against the debtor by the Debt
Settlement Office in such circumstances. The threat of automatic bankruptcy in the case of default by the
debtor is generally acknowledged as being a strong incentive for encouraging the debtor to comply with
his or her obligations under the arrangement. The Commission has however also received strong
arguments against the bringing of bankruptcy proceedings automatically on the failure of an arrangement.
First, bankruptcy proceedings may be futile where creditors are aware that the debtor is insolvent and are
no longer pursuing the debtor for any sums owed. Secondly, issues would arise as to who should pay the
costs involved in bringing bankruptcy proceedings after a failed Debt Settlement Arrangement. If
creditors do not wish to bring proceedings, and if the debtor is unable to afford the costs involved in
bankruptcy proceedings, it would be inappropriate to require either party to pay the costs of proceedings.
Similarly, it would be inappropriate for the State to bear such costs were the Debt Settlement Office to
hold responsibility for bringing such proceedings. Finally, the bringing of automatic bankruptcy
proceedings on the failure of a Debt Settlement Arrangement may lead to the courts becoming over-
burdened with bankruptcy proceedings.

1.238 For these reasons the Commission considers that bankruptcy proceedings should not be the
automatic consequence of the failure of a Debt Settlement Arrangement. The Commission believes that
instead creditors and the Personal Insolvency Trustee should be given the power to bring bankruptcy
proceedings on the failure of the Debt Settlement Arrangement. The Commission recommends that,
following the Australian approach, a creditor and/or the Personal Insolvency Trustee should be
empowered to apply for an adjudication of bankruptcy against a debtor in the same proceedings as an
application for termination of the Debt Settlement Arrangement.

1.239 The Commission recommends that the failure or termination of a Debt Settlement Arrangement
should not lead automatically to bankruptcy proceedings being brought against the debtor. The
Commission recommends instead that legislation should empower a creditor and the Personal Insolvency
Trustee to bring bankruptcy proceedings against the debtor where a Debt Settlement has failed, or has
been terminated by order of court. The Commission recommends that creditors and Trustees should be
empowered to apply to court for an adjudication of bankruptcy against a debtor in the same proceedings
as an application for termination of the Debt Settlement Arrangement.

F Substantive Rules

1.240 The following paragraphs discuss the subject of the substantive terms of Debt Settlement
Arrangements. The first issue addressed is whether the terms of a Debt Settlement Arrangement, such
as the duration of the arrangement and the repayment amounts, should be specified in law or
alternatively left to be agreed in individual cases by the creditors and debtor. Having discussed this
issue, the following paragraphs then consider specific terms that could be imposed into each Debt
Settlement Arrangement by law.

(1) Terms to be decided by parties or fixed in law??

1.241 The above discussion shows that the Commissionods
Arrangement should primarily be a matter for agreement between the debtor and his or her creditors. The
Commission also notes that different terms may be appropriate in each individual case, depending on the
particular circumstances. The Commission nonetheless takes the view that in the subject of personal
indebtedness, consideration must be given to interests other than merely those of the debtor and his or
her creditors, and that public interest concerns arise.®’® The Commission is also conscious that leaving
complete freedom to the parties to draft all terms of the arrangement could lead to influential creditors
using their position of power to impose their terms in all arrangements, with the consequence that these

378 gSee (LRC CP 56-2009) at paragraphs 2.63 to 2.86, 2.102 to 2.108.
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lenders could in effect impose their view in deciding how the system should operate.®”® This problem has
arisen in the IVA regime in the UK. Therefore the Commission has concluded that it is important to ensure
a balance between providing a mechanism that is sufficiently flexible to cater for the circumstances of a
wide variety of cases and to respect the rights of the parties involved. In this regard, the Consultation
Paper provisionally recommended that the non-judicial debt settlement procedures should take place
under conditions specified in legislation and should not be entirely voluntary in nature.®® The
submissions received by the Commission broadly supported this provisional recommendation, subject to
appropriate consideration of the rights of creditors. Thus the Commission has concluded that certain
mandatory terms should be imposed on Debt Settlement Arrangements by law in order to further the

concept of the Afresh starto and the rehabilitation o
€) Comparative Approaches

(i) England and Wales

1.242 In England and Wales, very few mandatory terms or conditions must be included in an

Individual Voluntary Arrangement. To qualify as an IVA, the proposal made by the debtor to his or her
creditors must be for a composition in satisfaction of his debts or a scheme of arrangement of his
affairs.®! In addition, the proposal must contain a term providing for some person to act in relation to the
voluntary arrangement either as trustee or otherwise for the purpose of supervising its implementation
and this person must be an insolvency practitioner. An IVA proposal, or a modification to a proposal, may
not provide for any preferential debt of the debtor to be paid otherwise than in priority to such of his or her
debts as are not preferential debts.®? Similarly, it may not provide for a preferential creditor of the debtor
to be paid an amount in respect of a preferential debt that bears to that amount a smaller proportion than
is borne to another preferential debt by the amount that is to be paid in respect of that other debt. Such
terms may however be included in the IVA if the relevant preferential creditor consents. An arrangement
that unfairly prejudices the interests of a creditor may be challenged in court, and so this in effect imposes
a prohibition on terms that may be unfairly prejudicial.33

1.243 In addition to the statutory requirements as to the content of an IVA, the IVA Protocol also
specifies certain information or terms that must be included in the proposal.®®* The Protocol provides for
a standard repayment plan of 5-years duration. It states that the expenditure statement required to be
included with the proposal should follow guidelines produced by the Consumer Credit Counselling
Service or the UK Common Financial Statement, with explanations required where additional expenditure
is necessary.®®® The Protocol also provides rules for making any equity held by the debtor is his or her
home available for distribution to creditors.®®® Under these rules, the debtor
mortgaged, with up to 85% of the debtords equity bein
a re-mortgage, the IVA should instead be extended by up to 12 months. A further example of the rules
i mposed by the Protocol is the provision that the su
and expenditure once in every 12 months, with a requirement that the debtor increase his or her monthly

379
See paragraph Error! Reference source not found. above.

%0 See (LRC CP 56-2009) at paragraph 5.97.

381 Section 253(1) of the Insolvency Act 1986 (UK). It should be noted that similar terminology is used in Irish law

under section 201 of the Companies Act 1963, which concerns the procedure for the proposal of a
compromise or arrangement by a company to its creditors or members.

382 Section 258(5) of the Insolvency Act 1986 (UK).

383 Section 262(1)(a) of the Insolvency Act 1986 (UK).

384 IVA Protocol: Straightforward Consumer Individual Voluntary Arrangement (Insolvency Service, 2008),

available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/foum2007/plenarymeeting.htm.

385 Ibid at paragraph 7.5.

386 IVA Protocol: Straightforward Consumer Individual Voluntary Arrangement at paragraphs 9.1 to 9.5.
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contribution by half of any net surplus found to exist by the review.®” Similarly, the supervisor may
reduce the dividend by up to 15% to reflect a
under the protocol to present creditors with an annual report containing certain specified information.
The Protocol also imposes obligations on creditors, and provides that lenders should take reasonable
measures to avoid offering further credit to individuals known to have an IVA in place.®°

388

1.244 The Statement of Insolvency Practice on voluntary arrangements also provides guidance as to
certain terms that should be included in the IVA.3®® These include for example provisions stating whether
the arrangement is to be a composition in full and final settlement of all debts, or a scheme of
arrangement; and confirmation that when the terms of the arrangement have been successfully
completed the creditors will no longer be entitled to pursue the debtor for the balance of their claim.
Similarly, the powers, duties and responsibilities of the supervisor should be specified.

1.245 From the above it can be seen that legislation in England and Wales contains few mandatory
terms that must be included in an IVA, and largely leaves the terms to be decided by the parties to the
arrangement (or by the standard terms of the IP acting as nominee/supervisor). Legislation does not
provide for such terms as the duration of the repayment plan, the discharge of debts on completion of the
plan;thereas onabl e expenditure allowance permitted to
addressed under an arrangement. It should be noted nonetheless that some minimum content of the
arrangement is specified in legislation, and further mandatory or standard terms have been added
through the IVA Protocol and Statement of Insolvency Practice.

(i) Australia

1.246 The Australian Bankruptcy Act 1988 is more prescriptive in relation to the content of a Debt
Agreement proposed by a debtor for the settlement of his or her debts. The legislation states generally
that fAa Debt Agreement proposal may provide f o%
but also specifies certain terms that must be included. First, in order to qualify as a statutory Debt
Agreement, the proposal made by the debtor must:°2

e bein the approved form;
e identify the debtorés property that is to be
e specify how the property is to be dealt with; and

e authorise a specified person (being the Official Trustee, a registered trustee or another person)
to deal with the identified property in the way specified; and

e provide that:
o all provable debts in relation to the agreement rank equally; and

o if the total amount paid by the debtor under the agreement in respect of those provable
debts is insufficient to meet those provable debts in full, those provable debts are to be
paid proportionately; and

e provide that a creditor is not entitled to receive, in respect of a provable debt, more than the
amount of the debt; and

387 IVA Protocol: Straightforward Consumer Individual Voluntary Arrangement at paragraphs 10.2 to 10.4.

388 Ibid at paragraph 11.1.

389 IVA Protocol: Straightforward Consumer Individual Voluntary Arrangement at paragraph 12.3.

390 Statement of Insolvency Practice 3: Voluntary Arrangements (England and Wales) (Version 4 Joint Insolvency

Committee 2007), Appendix.
Section 185C(3) of the Bankruptcy Act 1966 (Cth.) (Aus).

392 Section 185C(2) of the Bankruptcy Act 1966 (Cth.) (Aus).
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e provide that the amount of a provable debt in relation to the agreement is to be ascertained as at
the time when the acceptance of the proposal for processing is recorded on the National
Personal Insolvency Index; and

e if a creditor is a secured creditord pr ovi de t hat, if the <creditor dc
security while the agreement is in force, the creditor is taken, for the purposes of working out the
amount payable to the creditor under the agreement, to be a creditor only to the extent (if any) by
which the amount of the provable debt exceeds the

o ifacreditoris a secured creditoro pr ovi de that, if the creditor real
the agreement is in force, the creditor is taken, for the purposes of working out the amount
payable to the creditor under the agreement, to be a creditor only to the extent of any balance
due to the creditor after deducting the net amount realised; and

e Dbe signed by the debtor; and

e specify the date on which the debtor signed the proposal.

Furthermore, a proposal must not provide for the transfer of property (other than money) to a creditor.3%3

1.247 A proposal may provide for the remuneration of the administrator of the Debt Agreement.®** In
such a case the proposal must provide that the total remuneration is an amount equal to a specified
percentage of the total amount payable by the debtor under the agreement in respect of provable debts;
and that if the debtor pays an amount under the agreement in respect of these provable debts, the debtor
must also pay to the administrator an amount ascertained in accordance with the agreement.3%

1.248 In Australia, legislation provides when a debt agreement shall end, with this event said to occur
when all the obligations that it created have been discharged.®*® The legislation also provides for the
effect of the end of a Debt Agreement, stating that on the occurrence of this event the debtor is released
from provable debts from which the debtor would have been released if the debtor had been discharged
from bankruptcy.®®” Therefore, while under the IVA procedure in England and Wales the parties must
specify in the proposal the effect the agreement is to have T particularly whether it is a scheme of
arrangement or a composition in full and final settlement i in Australia the legislation specifies that each
Debt Agreement is to result in the discharge of all/l 0

1.249 In addition to these substantive rules concerning the terms of Debt Agreements, the Australian

legislation also provides substantive rules relating to the eligibility of a debtor to avail of the Debt
Agreement procedure. Therefore a debtor may not apply to the Official Receiver with a Debt Agreement

proposal if at any time in the previous 10 years the debtor has been a bankrupt, has previously availed of

the Debt Agreement procedure, or has availed of the similar Personal Insolvency Agreement
procedure.®® As the Debt Agreement procedure is designed for consumer/non-business debtors, the

debtor is also excluded if his or her unsecured debts total more than the threshold amount of
AUS$88,379.20 (u61,197), the total value of his or h
debtordédsaxafineomme exceeds AU®$S66,284.40 (045,897).

(iii) Canada

1.250 In Canada, similarly to Australia, legislation specifies certain key terms that must be included in
a Consumer Proposal. First, a Consumer Proposl mu s

393 Section 185C(2A) of the Bankruptcy Act 1988 (Cth.) (Aus).

394 Section 185C(3) of the Bankruptcy Act 1988 (Cth.) (Aus).

39 Section 185C(3A) of the Bankruptcy Act 1988 (Cth.) (Aus).

39% Section 185N(1) of the Bankruptcy Act 1988 (Cth.) (Aus).

397 gection 185NA(1) of the 1988 Act.

39%8 Section 185C(4)(a) of the Bankruptcy Act 1988 (Cth.) (Aus).

39 gection 185C(4)(b)-(d) of the Bankruptcy Act 1988 (Cth.) (Aus).

400 section 66.12(3) of the Bankruptcy and Insolvency Act (Can.).
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Importantly, a Consumer Proposal must provide that its performance is to be completed within five
years.**! The proposal must also provide for:4%2

e the payment in priority to other claims of all claims directed to be so paid in the distribution of the
property of the consumer debtor;

e the payment of all prescribed fees and expenses of the administrator on and incidental to
proceedings arising out of the consumer proposal, and of any person in respect of debt
counselling provided; and

e the manner of distributing dividends.

The Canadian Act also contains a provision regarding debt discharge. It states that an approved
Consumer Proposal does not release the debtor from any of the debts exempt from discharge unless the
proposal has expressly provided for the discharge of such debts and the creditors in respect of such
debts consent to their discharge.*®® Such debts include family maintenance payments, debts arising out
of fraud or certain awards of damages by a court in civil proceedings in respect of the intentional infliction
of bodily harm, sexual assault or wrongful death.*%*

1.251 The effectof a debtords entering into a Consumer Prop
is also stated in the Act, which provides that fino
including a security agreement, with the consumer debtor, or claim an accelerated payment, or the

forfeiture of the term, under any agreement, including a security agreement, with the consumer debtor, by

reason only that (a) the consumer debtor is insolvent, or (b) a consumer proposal has been filed in

respect of the consumer debtor until the consumer proposal has been withdrawn, refused by the creditors

or the court, annul I*ldadditon, dogebhcaitiity may discontinaedserdice to the

consumer debtor by reason only that the consumer is insolvent, has filed a proposal, or has not paid for

services rendered before filing the proposal unless the consumer proposal has been withdrawn, refused

or annulled®® A similar prohibition on the termination of
employment is protected from being adversely affected by entering a proposal also.*®” An assignment of

wages made by a consumer debtor before the filing of a consumer proposal is of no effect in respect of

wages earned after the filing of the consumer proposal.*®

(iv) Recommendation

1.252 Having considered submissions received and the above approaches of countries
demonstrating similar legal systems to that of Ireland, the Commission recommends that a balanced
approach should be adopted, based on the agreement of terms of a Debt Settlement Arrangement
between the parties, coupled with the laying down of certain core mandatory terms in statute. Therefore
the Debt Settlement Arrangement procedure should allow sufficient flexibility to enable appropriate
arrangements to be reached in a wide variety of cases, and should involve sufficient input from the parties
to the arrangement to allow creditors to assert their rights. Meanwhile, the Commission emphasises the
public interest involved in the procedure, and the wider benefits of debt discharge beyond the interests of
the parties involved.*®® Therefore in order to ensure that the public interest goals of the Debt Settlement

401 Section 66.12(5) of the Bankruptcy and Insolvency Act (Can.).

402 Section 66.12(6) of the Bankruptcy and Insolvency Act (Can.).

403 Section 66.28(2.1) of the Bankruptcy and Insolvency Act (Can.).

404 Section 178(1) of the Bankruptcy and Insolvency Act (Can.).

40 Section 66.34(1) of the Bankruptcy and Insolvency Act (Can.).

406 Section 66.34(1) of the Bankruptcy and Insolvency Act (Can.).

407 Section 66.36 of the Bankruptcy and Insolvency Act (Can.).

408 Section 66.35(1) of the Bankruptcy and Insolvency Act (Can.).

409 See paragraph 1.05 above and (LRC CP 56-2009) at paragraphs 5.04 to 5.15.
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Arrangement procedure are achieved, the Commission recommends that certain core terms of
arrangements should be specified in legislation.

1.253 The Commission recommends that while the terms of Debt Settlement Arrangements should
primarily be a matter for agreement between the debtor and his or her creditors, certain core mandatory
terms of Debt Settlement Arrangements should be specified in legislation.

1.254 The following paragraphs therefore present the

Debt Settl ement Arrangement s. The Commi ssioni@ns r ecc
Paperds provisional recommendations and the submissio
(2) Duration of repayment plan

1.255 In order to ensure that the benefits to individual debtors and the society at large of debt

di scharge and t hcg ardigrovided by the Debtr SetiemenoArrangement procedure, the
Commission recommends that the maximum duration of repayment plans under the procedure should be
limited by legislation. In the Consultation Paper, the Commission noted that the justifications for debt
discharge and the fresh start policy all suggest that the repayment period before discharge is granted
should be short.**® The Consultation Paper also suggested that long repayment periods may lead to
debtors becoming disillusioned and thus failing to complete the repayment plan.*** The Commission
therefore provisionally recommended that the duration of the repayment period under the debt settlement
scheme should be three to five years, while also inviting submissions on this matter.**?

1.256 The Commissi onés Consultation Paper noted that i n mos
duration of the repayment plan is fixed in law the requisite period is 3-5 years. The following table, taken

from a 2010 paper written by Professor Jason Kilborn, illustrates the duration of non-consensual

repayment plans imposed under the debt settlement procedures of European countries:**

1.257 Similarly, as the table below shows, in the non-European countries where a procedure similar

Table 1. Ordinary, nonconsensual debt adjustment plan periods in 18 EU Member States and Norway

France up to 8§ years

Ausiria 7 years (possible extension to 10 to reach 10% mun. dividend)

Luxembourg up to 7 years

Germany 6 vears (ffom beginning of simplified msolvency proceedings)

Norway 5 years (though commonly up to 7 to 10 vears)™

Denmark 5 years (possible extension to regam missed payments)

Sweden 5 years (possible extension up to 7 to regain missed pavments)

Finland 5 years (possible up to 7 for guarantors, 10 for mortgages)

Czech Republic 5 years (min. 30% dividend. unless hardship)

Estonia 5 years

Portugal 5 years

Belgium 3-5 vears (in non-capifal discharge plan. no min , possible extension for mortgage)
Slovenia 2-5 years (from beginning of proceedings)

Poland up to 5 years

Greece 4 years

Latvia 3.5 vears (down from 7 in original 1/1/2008 law)

Slovakia 3 years

Netherlands 3 years (up to 5 if more than nuinimum income provided, but = 3 extremely rare)
United Kingdom: up to 3 years (of income payments, but discharge after 1 year)

40 (LRC CP 56-2009) at paragraph 5.172.

41 (LRC CP 56-2009) at paragraph 5.174.

412 (LRC CP 56-2009) at paragraph 5.177.

413 These duration periods refer to debt repayment plans mandated by law and/or State authorities under the debt

settlement systems of the countries, in question, as opposed to plans agreed between the debtor and his or

her creditors. See Kilborn AExpert Recommendati ons anc
Treatment of Over-indebtedness, 1984-2 0 1 0 0, (John Marshall Law School Wo
http://ssrn.com/abstract=1663108 (accessed 9" November 2010).
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to the proposed Debt Settlement Arrangement procedure exists, repayment plans generally last for a
period of between 3-5 years, with most systems allowing the period to be agreed between the parties
rather than specifying it in legislation. While legislation in England and Wales does not provide for the
duration of an Individual Voluntary Arrangement, leaving it to be agreed between the parties, the IVA
Protocol provides for a standard repayment period of 5 years in a straightforward consumer IVA. 44

1.258 The Commission received several submissions in relation to this issue. A majority took the
view that the maximum limit of the repayment period should be five years. This period was deemed to be
of a suitable duration to allow adequate returns from creditors, while also affording relief to debtors. One
submission argued that a period of 3-5 years would be too short, and that a longer period should be
introduced to allow more debt to be repaid. This submission however did not consider the public interests
involved in the system, and was focussed on creditor interests. Several submissions called for flexibility
in the duration of the repayment period in order to provide for different circumstances of individual
debtors. Therefore the procedure should allow for a suitable duration to be agreed by the parties based
on the individual circumstances of the debtor. For example, where the debtor has assets of value that
could be sold to distribute funds to creditors an appropriate proposal may simply involve the sale of these
assets and distribution of proceeds to creditors in the immediate settlement of the debts owed. Therefore
the Commission does not wish to mandate a specified term for Debt Settlement Arrangements. The
Commission nonetheless believes that the furtherance of the objects of the system requires that the
debtor be entitled to discharge after the completion of a repayment period of reasonable duration.
Therefore the Commission recommends that a Debt Settlement Arrangement should last for no more
than 5 years. In order to qualify as a statutory Debt Settlement Arrangement, a proposal must therefore
provide for the performance of its obligations within a period of five years.

1.259 The Commission recommends that the maximum duration of a Debt Settlement Arrangement
should be limited to five years. The Commission recommends that in order to qualify as a statutory Debt
Settlement Arrangement, a proposal must provide for the performance of its obligations within a period of
five years.

) Debt Discharge Provisions

1.260 The fundament al pr i nci pdmmendafionsfdr #he ir@rodonotion sfahom-n 6 s r e
judici al debt settlement system was that of HfAearned ¢
obligations on completion of a plan involving the part repayment of his or her debts.**® This principle was
unanimously supported by the submissions received by the Commission, subject to certain conditions for

the protection of creditorsdé interests.

(a) Debt Settlement Arrangement to discharge portion of debt remaining unpaid

1.261 The Commission notes that legislation governing certain analogous arrangement procedures,
such as that applying to the IVA procedure in England and Wales, does not expressly state that the

debtorés obligations covered by the arrangement wil/
plan. Instead, the IVA procedure requires the agreed terms of the IVA to state whether or not the
arrangement is to result in full and final settl emen

contrast, the Australian Bankruptcy Act 1966 provides that the effect of the completion of the Debt
Agreement procedure is that the debtor is discharged from all provable debts (debts covered by the
arrangement).*1

1.262 The Commission recommends that in order to enshrine the fresh start principle of the proposed
Debt Settlement Arrangement procedure, legislation should state expressly that all arrangements should
provide that on the successful completion of their terms, the debtor will be discharged from all remaining
obligations covered by the arrangement.

414 IVA Protocol: Straightforward Consumer Individual Voluntary Arrangement (Insolvency Service, 2008),

available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/foum2007/plenarymeeting.htm.

415 See (LRC CP 56-2009) at paragraphs 5.109 to 5.112.

416 Section 185NA(1) of the Bankruptcy Act 1966 (Cth.) (Aus).
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1.263 The Commission recommends that legislation should state expressly that on completion of the
obligations specified under a Debt Settlement Arrangement the debtor should be discharged from the
remainder of the debts covered by the arrangement.

(b) Debts exempt from discharge

1.264 The Commission has qualified the discussion of debt discharge above by limiting it to debts

covered by the Debt Settlement Arrangement. This acknowledges that in most legal systems certain

debts are incapable of being discharged through bankruptcy proceedings or schemes of arrangement.

The Commissionbés Consultation Paper presented an out/|
a range of European countries.*’” This showed that categories of debts not discharged in such countries

include family maintenance debts, criminal law fines, damages awarded by courts in respect of torts

committed by the debtor, and, in some countries, student loans. The Commission invited submissions as

to whether certain debts should be excluded from discharge, and if so which debts should be included in

this non-dischargeable category.*!8

1.265 The Commission received numerous submissions on this issue. There was almost unanimous
agreement that secured debts should not be discharged under a Debt Settlement Arrangement. The
Commission accepts this submission, and discusses this issue further below.**°

1.266 Submissions were also unanimous that family maintenance debts should be incapable of being
discharged, and there was some support for exempting fines from discharge. Some submissions argued
that revenue debts should be incapable of being discharged, and that such debts should be given priority
status. Other submissions however were strongly opposed to giving any preferential status to revenue
debts.

1.267 The Commission acknowledges that questions of the debts incapable of being discharged
under the Debt Settlement Arrangement procedure raise policy choices that may be more appropriately
addressed by the Oireachtas rather than an independent law reform body. The Commission nonetheless
makes tentative suggestions on this issue.

1.268 The starting point of t he Commi ssionébs approac
payments in judicial bankruptcy proceedings, is that all creditors of the same class should be treated

equally, and that as few obstacles as possible should be placed in the way of the fresh start principle and

the discharge of the debtor.*?® Therefore the Commission recommends that the categories of non-
dischargeable debt should be as few as possible. The Commission also wishes to clarify that the

payment of certain categories of debt should not be apreccondi ti on to the debtoro6s
Debt Settlement Arrangement procedure. Instead the creation of categories of non-dischargeable debts

means that such debts are either excluded from the arrangement entirely, or are repaid in part along with

other debts in the repayment plan, but with the remaining amount unpaid not being discharged (unless,

as is seen below, the relevant creditor expressly agrees to such a discharge). Therefore under no
circumstances does the Commission recommend the replication of a provision similar to that of section

85(4) of the Bankruptcy Act 1988, which Iinks the debtordés discharge t
debts.

1.269 The Commission accepts the submissions that family maintenance debts should be incapable
of being discharged under the Debt Settlement Arrange
social primacy of family welfare but also because the claimants are unable effectively to pass on the
|l 08 Thhe privileged status of such claims is also sai
val ueso, and this is evidenced in | r erdaehmgimethanisms t he f

47 See (LRC CP 56-2009) at paragraph 5.117.

418 (LRC CP 56-2009) at paragraph 5.119.

419 See paragraphs 1.312 to 1.316 below.

420 See Chapter 3 below.

421 Report of the Commission on the Bankruptcy Laws of the United States H.R. Doc. No. 137, 93d Cong., 1%

Sess., pt. | at 79.
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exist for enforcing the payment of family maintenance debts than those available in respect of the
enforcement of ordinary civil debt.*?? The Commission therefore recommends that, subject to the
recommendation below, any debts arising from court orders under the Family Law (Maintenance of
Spouses and Children) Act 1976, the Family Law Act 1995, and the Family Law (Divorce) Act 1996
should be excluded from discharge under a Debt Settlement Arrangement.

1.270 In relation to debts owed to the Revenue Commissioners, the Commission reiterates its view
that any questions of the priority status of such debts or their ability to be discharged are matters of policy
for the Oireachtas. The Commission nonetheless also wishes to reiterate the arguments made above in
relation to the priority status of revenue debts.*?®> There the Commission notes that the making of a
debtorés discharge condi ti on &tentiad debtsd umaer thie BankruptcyeAzta y me n t
1988 is a feature of Irish law that is not replicated in any of the similar countries examined. The
Commission also notes that the wide range of preferential debts under Irish law and in particular the
priority position given to tax debts appears outdated given the developments in comparable legal systems
in recent times. The Commission recommends that the condition for discharge from bankruptcy that all
expenses, fees, costs and preferential payments must be paid should be abolished.*** The Commission
therefore suggests that no preferential status should be given to debts owed to the Revenue
Commissioners in respect of tax liability under the Debt Settlement Arrangement procedure.

1.271 In relation to the payment of fines, the Commission acknowledges that fines incurred in respect
of criminal law offences are entirely different from debts owed under the civil law. Such criminal fines
involve a punitive aspect which differentiates their payment from the repayment of lawfully-incurred debts
which are granted willingly by a creditor, having conducted such checks as are necessary to ensure
responsible lending standards are observed. Furthermore, under the Fines Act 2010, the court is to take
into account the circumstances of a person when imposing a fine on him or her.*?® This should reduce
the need for fines to be discharged through a Debt Settlement Arrangement, as a fine should be based on
the debtor s me arumstaacesd THe iComanission thérefoceiaccepts the submission that
fines should be treated differently from civil debts, and should be excluded from discharge under a Debt
Settlement Arrangement (subject to the recommendation below).

1.272 The Commission also notes that the laws of several of the countries studied also prevent the
discharge of a debt in respect of a loan obtained through fraud, misappropriation or embezzlement.**® A
strong case exists for introducing such a similar exception to the debt discharge under the Debt
Settlement Arrangement scheme.

1.273 Similarly, legislation in other countries excludes the discharge of an amount payable under an
order made under proceeds of crime legislation, and the Commission recommends that a similar
exception may be appropriate under the Debt Settlement Arrangement procedure.

1.274 The final category of debt to be addressed is that of awards of damages owing as a judgment
debt in respect of a tort found to have been committed by the debtor. The Commission notes that under
section 75 of the Bankruptcy Act 1988, claims in the nature of unliquidated damages for which the
bankrupt or is liable by reason of a wrong within the meaning of the Civil Liability Act 1961 shall be
provable in bankruptcy. Therefore tort claims are provable in bankruptcy proceedings in Ireland. Strong
arguments can be made for the inclusion of tort claims in the Debt Settlement Arrangement also. First, if
tort claims were excluded from the Debt Settlement Arrangement but claims for say, breach of contract,
were not, plaintiffs could simply frame their claims in tort in order to ensure that they would not be

422 gee (LRC CP 56-2009) at paragraphs 6.261 to 5.263, 6.328.

423 See paragraphs Chapter 3 below.

424 See Chapter 3 Below.

42 Section 14(2) of the Fines Act 2010.

426 See .e.g. section 178(1)(d) of the Bankruptcy and Insolvency Act (Can); section 281 of the Insolvency Act

1986 (UK); section 153(b) of the Bankruptcy Act 1966 (Cth.) (Aus).
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discharged by the judgment debtor through a Debt Settlement Arrangement.*?” Also, the incapability of
tort claims would impair the fresh start philosophy of bankruptcy, as noted above. The Commission has
not received any argument that would justify this impairment of the fresh start, and indeed one of the
primary reasons why claims for unliquidated damages arising from tort claims are not provable in
bankruptcy proceedings in certain countries is the problem of quantifying the amount owed. This question
is not as great a difficulty when the issue is not the admissibility of a tort claim, but the question of
whet her or not it should be discharged along with the

1.275 Under the law of England and Wales, debts arising in respect of personal injuries to any person
which result in a liability to pay damages for for negligence, nuisance or breach of a statutory, contractual
or other duty are not dischargeable in bankruptcy except to such extent and such conditions as the court
may direct.*?® Under the Canadian legislation, any debt arising from any award of damages by a court in
civil proceedings in respect of bodily harm intentionally inflicted or sexual assault, or wrongful death
resulting therefrom are not discharged under a Consumer Proposal arrangement unless such debts are
expressly included in the terms of the proposal, and the relevant debtor in respect of each such debt
voted in favour of the proposal.*?®

1.276 Therefore the Commission accepts that this is a complex question, and recommends that the
appropriate balance between the arguments for and against can be found in the Commissio n 6 s
recommended approach, which would require the consent of the tort creditor in question for such a
liability to be discharged.

1.277 The Commission believes that an appropriate compromise may be to adopt an approach
similar to that in the Canadian legislation whereby debts in these categories can only be discharged if

they are expressly included in the terms of the arrangement, and if the creditor in respect of each of such
debts has voted i n f av o rThisopbsitidnadoptsdaebhlancerinbrecogpising theo s a |
special status of the debts in question, while also promoting the fresh start policy and acknowledging the
reality that insolvent debtors will not be able to repay their obligations in full, no matter the special status

of the debt in question. While acknowledging that this is ultimately a policy matter for the Oireachtas, the
Commission nonethelessr ecommends t hat (consistently with the Co
Bankruptcy Act 1988) the Revenue Commissioners should not have preferential status in an accepted

Debt Settlement Arrangement. The Commission also recommends that an accepted Debt Settlement
Arrangement should not release the debtor from any debt arising under a court order in family
proceedings, from damages for the tort of the debtor, or from a loan obtained through fraud unless the
proposal for the arrangement explicitly provides for the compromise of that debt or liability and the
creditor in relation to that debt or liability voted for the acceptance of the arrangement.

1.278 The Commission recommendsthat ( consi stently with the Commissio
the Bankruptcy Act 1988) the Revenue Commissioners should not have preferential status in an accepted

Debt Settlement Arrangement but that, otherwise, the Debt Settlement Arrangement should not release

the debtor from any of the following debts and/or liabilities unless the proposal for the arrangement

explicitly provides for the compromise of that debt or liability and the creditor in relation to that debt or

liability voted for the acceptance of the arrangement:

e Any liability arising out of a court order made in family law proceedings;

e Any liability arising out of damages awarded in respect of personal injuries or wrongful death
arising from the tort of the debtor;

e Any debt or liability arising from a loan (or forbearance of a loan) obtained through fraud,
misappropriation, embezzlement or fraudulent breach of trust.

421 See The Law Reform Commission of Australia General Insolvency Inquiry Volume 1 (Report No. 45, 1988) at

318.

428 Section 281(5) of the Insolvency Act 1986 (UK).

429 See section 66.28(2.1) and section 178(1)(a.1) of the Bankruptcy and Insolvency Act.

430 section 66.28(2.1) of the Bankruptcy and Insolvency Act.
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1.279 The Commission recommends that any debt or liability arising under a court order made under
the Proceeds of Crime Acts 1996 and 2005 or under a fine ordered to be paid by a court in respect of a
criminal offence should not be capable of being discharged under a Debt Settlement Arrangement.

(4) Reasonable income and assets exemptions

1.280 The Commi s s i tatiordOPaperCpoovissonally recommended that the maintenance of a
reasonable standard of living for the debtor should be a fundamental principle of debt settlement and
bankruptcy legislation.*** The Commission invited submissions as to the most appropriate means of
establishing this standard in respect of both e
distribution of proceeds to creditors) and the
requirement to make repayments to creditors.**> Therefore the following paragraphs discuss the
restrictions to be placed on the sale of assets and income contributions which can be agreed as terms of
a Debt Settlement Arrangement.

1.281 The Commission received several submissions on this subject. The submissions were
generally based on the two ideas of ensuring that a minimum standard of living is protected for debtors
participating in the Debt Settlement Arrangement procedure, while also permitting sufficient flexibility for
appropriate arrangements to be made in each case, based on the individual circumstances of the debtor
in question. Therefore submissions suggested that a basic list of exempt assets should be established in
order to ensure a baseline of protection for debtors, while also suggesting that rules should not be so rigid
as to prevent flexible arrangements from being made taking into account the circumstances of the
individual debtor.

1.282 One submission argued that the exemption of assets should be reviewed on a case-by-case
basis, with no rules specified as being applicable to all cases. Another suggested that legislation should
establish a non-exhaustive list of exempt assets. This list should include motor vehicles necessary for
transport to work, household goods, items required for childr en s educati onal nee
necessary for the individual debtords particular
the value of exempted assets is introduced, it should be significantly higher than the current limit of

a3, 100, and that any sliokecin drdermoi atlow folhchamding stamdards of liviegx

Xxempt
| eve

ds, a
cirec

This submission, |l i ke ot her s, rai sed concerns as to h

1.283 Another submission suggested that the exemptions on assets to be sold under the Debt
Settlement Arrangement procedure should correspond to the exemptions from seizure in enforcement
proceedings.**® This submission favoured the introduction of a formal list of assets not to be sold as part
of a Debt Settlement Arrangement, on the grounds that this would increase certainty in the system. This
submission raised concerns regarding the valuat
assets such as insurance policies, shares and pension funds. One submission was particularly strong in
its support for the inclusion of pension funds in arrangements. Further submissions suggested that tools
of trade, equity in the debtorés home t hat i s
realisable value, motor vehicles with modest value, and household goods should not be required to be
sold as part of a Debt Settlement Arrangement.

1.284 The Commission reiterates its position that Debt Settlement Arrangements must allow
sufficient flexibility and input of the parties to the arrangement to allow individual circumstances to be
taken into account and creditor interests to be respected, while establishing sufficient basic rules to
ensure debtor and public interests are also protected. Therefore the Commission proposes that primary
legislation should simply establish basic principles regarding the prohibitions on terms of arrangements
providing for the sale of certain essential assets of the debtor, while more detailed guidelines could be
contained in secondary legislation or in codes of practice issued by the Debt Settlement Office. The
Commission therefore recommends that primary legislation should prohibit a Debt Settlement
Arrangement from requiring the sale of any assets of the debtor that are essential to ensure a reasonable

431 (LRC CP 56-2009) at paragraphs 5.151 to 5.156.

432 (LRC CP 56-2009) at paragraphs 5.165 to 5.168.

433 gee (LRC CP 56-2009) at paragraphs 6.359 to 6.366.
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standard of living for the debtor. Primary legislation should establish certain general categories of assets
that may be exempt, with more detailed guidelines to be prepared by secondary legislation or through
codes as described above. The categories should include essential household goods, any assets
necessary for the furtherance of the debtorés i vel
reasonably required by the debtor not exceeding a certain value (with the value to be specified in
secondary legislation). The goods to be exempt from sale under a Debt Settlement Arrangement should
largely resemble the goods exempt from seizure in procedures for the enforcement of a judgment debt.***

1.285 The Commission recommends that legislation should provide that a Debt Settlement
Arrangement may not contain any terms requiring the debtor to sell any assets of the debtor that are
necessary to ensuring a reasonable standard of living for the debtor.

1.286 The Commission recommends that primary legislation should establish certain general
categories of assets that are deemed essential to ensuring a reasonable standard of living for the debtor,
while detailed guidelines should be established in secondary legislation or in codes published by the Debt
Settlement Office.

1.287 The Commission recommends that the categories of goods in secondary legislation could
include the following (among others):

e Such household goods as are necessary for maintaining a reasonable standard of living for the
debtor and his or her family;

e Such material items as are necessary to the debtor for use personally by him in his employment,
business or vocation.

1.288 The Commission recommends that a similar approach should be adopted in relation to the

calculation of the amount of repayments to be made by the debtor to his or her creditors under a Debt

Settlement Arrangement. Again the need for flexibility and creditor input must be balanced with the need

to ensure that debtorsé interests ar ervedleyshpgystdameack and t
achieved. Therefore while debtors and creditors should be free to agree on the appropriate repayment

levels in individual cases, the terms of arrangements should not allow for repayment levels that would

leave a debtor with insufficient income to maintain a reasonable standard of living.

1.289 Submissions received by the Commission as to how the reasonable income levels should be
calculated varied quite widely. All submissions however agreed on the need for retainable income levels
to be established, and some submissions made similar points regarding how this income level should be
calcul at ed. Thus the definiti-BavertyoStratefiyp(20078 and Wationaln t h e
Action Plan for Social Inclusion 2007-2016 wascitedasbei ng usef ul . This definit
are living in poverty if their income and resources (material, cultural and social) are so inadequate as to
preclude them from having a standard of living regarded as acceptable by lIrish society generally. ‘&
Similarly, several submissions suggested that the benchmark for establishing reasonable income levels
should be the amount of the Basic Supplementary Welfare Allowance. Others suggested that a debtor
whose only income is derived from social welfare payments should not participate in a repayment plan,
but should instead enter an alternative debt relief procedure not involving any repayments.** This view
also suggested that the protected income level should possibly be higher than the Basic Supplementary
Wel fare All owance |l evel, in order to allow a Abuffer
permit the debtor to enjoy some measure of a social life so as to prevent social exclusion. This view also
noted the Commi ssi on dulieschowiagtthabmore dehientchankruphcy axemgption

434

Ibid.

435 National Action Plan for Social Inclusion 2007-2016 (The Stationary Office 2007 Prn:A7/0029) at 20. This
definition adds that ilas a result of inadequate i nco
marginalised from participati ng i n activities which are considered the

436 . . . . .
This corresponds to the Commissionds recommendations r

CHAPTER 1 above.
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provisions tend to lead to increased entrepreneurial activity and economic productivity.*®” Therefore this
submission acknowledged the benefit of relatively high income exemptions.

1.290 Several submissions pointed out that the budgeting guidelines produced by the Vincentian
Partnership for Justice would be useful in drafting such reasonable income levels.**® One submission
argued that the reasonable income amount should be equal to the minimum wage. Another suggested
that general guidelines on typical reasonable expenditure should be issued by an independent body, but
that the ultimate decision on the level of expenditure and repayment made by the debtor should be left to
the vote of creditors, basedonthede bt or 6s i ndi vidual circumstances.

1.291 The Commission acknowledges that the calculation of reasonable living expenses is an issue
lying far outside the competence of a law reform body and raises issues of policy to be decided by the
Oireachtas. The Commission nonetheless recommends that primary legislation should establish the
principle that the terms of a Debt Settlement Arrangement should not require such repayments as would
leave the debtor with insufficient income to maintain a reasonable standard of living for the debtor and his
or her family. The Commission recommends that detailed guidelines regarding appropriate expenditure
and basic income levels should be specified in secondary legislation or by codes issued by the Debt
Settlement Arrangement office. The precise amounts of repayments made to creditors should be decided

by the creditorsé meeting, taking into account these

1.292 The Commission believes that it is essential that debtors are incentivised to find and maintain
employment, and that debtors must benefit from such employment.*®® The Commission therefore
suggests that the level of income allowed to be retained by debtors in employment should at least be
higher than that which the debtor would receive if he or she was unemployed and in receipt of social
welfare benefits. The Commission also suggests that the debtor should be incentivised to engage in
career advancement and to contribute to society and the economy, and so in the event of an increase in
t he debt o,rthesebtorsloudibe permitted to retain a significant portion of the income, with the
creditors receiving only the remainder (in addition to the repayment amount originally agreed). For

exampl e, under the | VA Protocol in Engl andabaventde Wal es
level on which an IVA had been based, the debtor retains 50% of the increase, with the other 50% added
to the contributions to creditors.*® Si mi | ar | vy, submi ssions have evidencec

citation of a feature of the German debt settlement system under which the amount of the repayments

made by debtors are reduced proportionately on the completion of certain stages of the repayment plan

as a means of ensuring a de B4 oOné submission ireceived by rthe i s ma
Commission also convincingly argued that the level of reasonable expenditure allowed to debtors under

the Debt Settlement Arrangement system should be slightly higher than that allowed to debtors under
mechanisms for the enforcement of judgments such as attachment of earnings. It was suggested that

this would incentivise debtors to take an active role in negotiating an arrangement with creditors, rather

than doing nothing and allowing creditors to bring enforcement proceedings. The Commission accepts

the reasoning behind this approach.

1.293 In relation to the preparation of expenditure and reasonable necessary income standards, the
Commission further recommends that these standards should be based on the framework of the MABS
Standard Financial Statement. This would be part of the general policy of establishing this statement as a

437 See (LRC CP 56-2009) at paragraph 5.152, citing Fan and White

Entrepreneuri al JAc&Hconi583y 6 (2003) 46

438 2009 Expenditure Guidelines for Six Households (Vincentian Partnership for Justice 2009), available at:

http://www.budgeting.ie/images/stories/Publications/meb_leaflet_2009_-_final.pdf

439 See (LRC CP 56-2009) at paragraph 6.269 for similar arguments in respect of the establishment of a minimum

exempt income level in attachment of earnings procedures.

440 See See IVA Protocol: Straightforward Consumer Individual Voluntary Arrangement (Insolvency Service,

2008) at paragraph 10.2, available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/foum2007/plenarymeeting.htm.

441 See (LRC CP 56-2009) at paragraph 5.165.
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standard universally acceptable mechanism for the development of budgeting plans and realistic and
sustainable repayment arrangements. 442

1.294 The Commission therefore recommends that in drafting detailed reasonable expenditure and
required income standards, these issues should be considered by the appropriate body (such as the Debt
Settlement Office).

1.295 The Commission recommends that while the amount of repayments under a Debt Settlement

Arrang e me n t is primarily a matter t o pbnery Eegjstatioe shouldy t he
establish the principle that the terms of a Debt Settlement Arrangement should not require such
repayments as would leave the debtor with insufficient income to maintain a reasonable standard of living

for the debtor and his or her family.

1.296 The Commission recommends that, in drafting detailed reasonable expenditure and essential
income guidelines, the Debt Settlement Office (or other appropriate body) should take into account:

e the structural framework of the MABS Standard Financial Statement;

e the definition of ApePoverytStyategyi(2007)tahdeNatiNraltActiomPdah Ant i

for Social Inclusion 2007-2016: ipeopl e are | iving menndpesoueest v i f
(material, cultural and social) are so inadequate as to preclude them from having a standard of
living regarded as acceptable by Ilrish society ge

e the amount of the Basic Supplementary Welfare Allowance, subject to the conditions below
regarding the need to incentivise the debtor to seek and maintain employment;

e the need to incentivise the debtor to seek and maintain employment and to cooperate in the
completion of his or her obligations under the Debt Settlement Arrangement as far as possible, in
particular by:

0 ensuring that the reasonable essential income permitted to be maintained by a debtor is
higher than that which the debtor would receive if he or she was unemployed and reliant
on social welfare payments for income;

0 ensuring that the debtor is allowed to retain a significant portion of any income increase;

o providing for proportionate reductions in the amount of payments to be made by the
debtor as a Arewardodo for completing certain st

0 ensuring that the level of income allowed to the debtor under a Debt Settlement
Arrangement is greater than that exempted under an instalment order, attachment of
earnings mechanism or other method for the enforcement of judgment debts.

1.297 The Commission has noted above that a very significant problem under the IVA procedure in

Engl and and Wales has been the practice of creditors
which must be met before a proposal for an IVA will be accepted.**® Under this practice creditors will

refuse to accept an offer of a lower amount than the threshold, irrespective of the means of the debtor in

question. This policy of creditors has served to deny access to the IVA procedure for certain debtors, and

so to frustrate public policy.

1.298 TheCommi ssi on6s recommendation that a relatively s
creditors actually voting at the creditorsdéd meeting
Settlement Arrangement will help to reduce this problem.*** In addition however the Commission
recommends that the relevant regulatory bodies for various categories of debtors should introduce

provisions to prevent creditors from acting in this manner. Creditors will be obliged under the

Commi ssi onds r e oaccepidhe doatenis @fithe Standard Financial Statement where they

have no reason to believe that any information provided is incomplete or inaccurate. Where the creditors

442 gee (LRC 96-2010) at paragraphs 2.45 to 2.47.

443 See paragraph 1.242 above.

444 See paragraph 1.222 above.
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have grounds to believe that any information provided is incomplete or inaccurate, they should in contrast

be free to reject the debtorbés proposal on this groul
debtor and/or the Personal Insolvency Trustee. Therefore the Commission considers that the Central

Bank should amend the Consumer Protection Code (which at the time of writing, December 2010, is

currenty under revi ew) to provide that creditors may not
levels for accepting DSA proposals, and that creditors should be obliged to accept the information
provided in the Standard Financi al St at ement as evid
unless they have reasonable grounds to believe that the information provided is incomplete or inaccurate.

As credit unions are not currently subject to the Consumer Protection Code, similar provisions should be

established in the regulatory codes applicable to credit unions under the regulatory regime to be

established following the review of this sector.**® The codes issued by the Commission for Energy

Regulation in respect of creditors under its supervision should also be amended to include such a
provision.*® While the Commission acknowledges that other creditors not regulated by these bodies

would be unaffected by the introduction of such provisions, the Commission notes that these provisions

should ensure that at least the requisite simple majority of creditors needed to approve a proposed
arrangement will not engage in the practice of applying hurdle rates.

1.299 The Commission recommends that the Central Bank should amend the Consumer Protection

Code to prohibit regulated entities from engaging thi
proposed Debt Settlement Arrangements, and to require creditors to accept the information contained in

the Standard Financi al St atement as evidence of the ¢
creditors have reasonable grounds to believe that the information supplied is incomplete or inaccurate.

1.300 The Commission recommends that the Central Bank should introduce regulatory rules to
prohibit credit unions from engaging the practice of
Debt Settlement Arrangements, and to require credit unions to accept the information contained in the
Standard Financi al St atement as evidence of the debt
creditors have reasonable grounds to believe that the information supplied is incomplete or inaccurate.

1.301 The Commission recommends that the Commission for Energy Regulation should introduce
regulatory rules to prohibit credit unions from eng
approval of proposed Debt Settlement Arrangements, and to require credit unions to accept the

information containedi n t he Standard Financi al St atement as evid
repayments, unless the creditors have reasonable grounds to believe that the information supplied is

incomplete or inaccurate.

(5) Duties and Obligations of the Debtor

1.302 The Commi ssi onbés Consultation Paper invited submis
addition to the completion of a repayment plan should be imposed on debtors under the Debt Settlement
Arrangement procedure.

1.303 The Commission received several submissions on this issue. The submissions stressed the

need to ensure that the debtorés discharge was fAearn
balanced with obligations and duties on the debtor. Three primary obligations were suggested by
submissions. First, the debtor should be under a duty to make ongoing comprehensive disclosure of his

or her financial circumstances throughout the course of the Debt Settlement Arrangement procedure.

Secondly, the debtor should be precluded from obtaining further credit during the course of the
procedure, or at least from obtaining credit without first disclosing the fact of his or her participation in the

procedure. Finally, several submissions suggested that the debtor should be required to obtain debt
counselling or engage in a financial education programme as a condition to obtaining a discharge.

1.304 The Commission readily accepts the first two suggestions that the debtor must make a
comprehensive and honest disclosure of his or her financial circumstances, and that restrictions should
be placed on the debtorbés access to credit. The Cc

445 See (LRC 96-2010) at paragraphs 2.26 to 2.30.

48 gSee e.g. (LRC 96-2010) at pages 90-92.
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restrictions should therefore apply to debtors under the Debt Settlement Arrangement procedure as apply
to debtors under the Debt Relief Order procedure described in CHAPTER 1. The Commission therefore
makes the following recommendations.

1.305 The Commission recommends that the following duties should be imposed on debtors
participating in the Debt Settlement Arrangement procedure, (from the time of applying for entry to the
completion of the procedure): (a) to cooperate fully in the process, and in particular to comply with any
reasonable request from the Personal Insolvency Trustee to provide assistance, documents and

information necessary for the application of the pro
Il nsolvency Trustee as soon as reasonably practicab
circumstances, particularly an increase inthelevelof t he debt orés assets or inc
the debtorodés ability to make repayments wunder the De

above a prescribed amount without disclosing the fact that the debtor is party to a Debt Settlement
Arrangement; and (d) not to engage directly or indirectly in any business under a name other than that in
which the Debt Settlement Arrangement has been registered (in the Personal Insolvency Register)
without disclosing the name in which the arrangement was registered to all persons with whom the debtor
enters into a business transaction.

1.306 The Commission therefore considers that there may be merit to the suggestion made in one
submission, drawn from the German debt settlement system,*’ that debtors must not voluntarily refuse
available employment during the course of the procedure. The Commission however notes that the issue
of the steps to be taken by debtors to seek or not to refuse available employment as part of the procedure
raise issues of national employment and social welfare policy, which lie outside of the remit of law reform.

1.307 The Commission recommends that a creditor or the Personal Insolvency Trustee should be
empowered to apply for the termination of the Debt Settlement Arrangement where a debtor has failed to
comply with the specified duties, under the procedure described above.**® These parties should also be
empowered to petition the court to have the debtor declared bankrupt in the same proceedings, as noted
above.

1.308 The Commission is less inclined to accept the submissions that the debtor should be required
to obtain debt counselling or to engage in a financial education programme as part of the Debt Settlement
Arrangement procedure. This requirement would raise issues regarding the availability of money advice
services and may also not take due account of the policy of self-empowerment whereby debtors should
be encouraged to manage their own affairs as much as possible. In addition, as the Personal Insolvency
Trustee is under a duty to advise debtors, there may be duplication of advice or counselling if debtors are
required to obtain further counselling. Also, the Commission has suggested that money advisors may
wish to apply to be licensed to act as Personal Insolvency Trustees, in which case this duplication of
advice would certainly be unnecessary. In relation to financial education programmes, the Commission
has indicated that the question of financial education lies outside the scope of its project, and so more
properly is a question for a body such as the National Steering Group on Financial Education.**® The
Commission therefore makes no recommendation regarding placing an obligation on debtors entering the
Debt Settlement Arrangement procedure to obtain debt counselling or to undertake a financial education
programme.

(6) Priority Debts

1.309 The Commission takes the view that, for the sake of consistency, the system of priority debts in
the Debt Settlement Arrangement regime should be the same as that operating in bankruptcy
proceedings. The Commission therefore wishes to reiterate its recommendations in respect of priority
debts under the bankruptcy regime by stating that the payment of preferential debts in full should not be a

447 See (LRC CP 56-2009) at paragraph 5.114.

448 See paragraphs 1.229 to 1.234 above.

449 See (LRC CP 56-2009) at paragraphs 4.09 to 4.14.
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condition to discharge.*°

significantly the number of priority debts under the bankruptcy system.

The Commission also considers that there is a strong case for reducing
451

1.310 While acknowledging that the primary feature of the Debt Settlement Arrangement system is
that arrangements should be reached through the agreement of debtors and creditors, the Commission
has also expressed its view that certain basic features of arrangements must be specified in law in order
to protect the rights of parties involved and to achieve the public interest aims the procedure is to serve.
In order to ensure that the rights of priority creditors are as adequately protected by the non-judicial Debt
Settlement Arrangement procedure as in judicial bankruptcy proceedings, the Commission therefore
recommends that the terms of a Debt Settlement Arrangement must provide for the payment of debts
identified as preferenti al under the bankruptcy
preferential debts. This term should be capable of being excluded however where a preferential creditor
agrees to waive his or her preferential status. This recommendation is however subject to the
Commi ssionds view that the system of preferenti
most comparable regimes in other European states.

1.311 The Commission recommends that, unless the relevant preferential creditors agree otherwise,
the terms of a Debt Settlement Arrangement must provide for the payment of debts identified as

preferential under the bankruptcy <shtssas arennoti preferpntial
debts.

7 Mortgage loans and Secured Debts

(a) Secured Debts Generally

1.312 As noted above, there was unanimous agreement in submissions received by the Commission
that secured debts should not be capable of being discharged under the Debt Settlement Arrangement
procedure.

1.313 The usual position under personal insolvency systems is that a secured creditor may exercise
one of a number of options. First, the secured creditor may realise his or her security and seek to claim
any balance due after deducting the net amount realised. Secondly, the creditor may surrender his or her
security to the trustee and claim for the full amount of the debt in the insolvency proceedings. Finally, the
secured creditor may value the security when proving his or her debt under the insolvency proceedings,
and thus may claim for the balance due after the amount of this valuation.*®® Section 11(2) of the
Bankruptcy Act 1988 follows this approach, providing that:

fif a creditor who presents or joins in presenting the petition is a secured creditor, he shall in
his petition set out particulars of his security and shall either state that he is willing to give up
his security for the benefit of the creditors in the event of the debtor being adjudicated bankrupt
or give an estimate of the value of his security. Where a secured creditor gives an estimate of
the value of his security, he may be admitted as a petitioning creditor or joint petitioning
creditor to the extent of the balance of the debt due to him after deducting the value so
estimated in the same manner as if he were an unsecured creditor but he shall on application
being made by the Official Assignee after the date of adjudication give up his security to the
Official Assignee for the benefit of the creditors upon payment of such estimated value.0

1.314 This position is reflected in the non-judicial arrangement schemes of many countries.
Australian law provides that the terms of a (consumer) Debt Agreement must provide that: %3

e if a secured creditor does not realisethecr edi t or 8s security whil e
creditor is taken, for the purposes of working out the amount payable to the creditor under the
agreement, to be a creditor only to the extent (if any) by which the amount of the provable debt
exceeds the value of the creditorés security;

450 See paragraphs Chapter 3 below.

451 See Chapter 3 below .

452 See Fletcher The Law of Insolvency (4th ed. Sweet and Maxwell 2009) at 333.

453 Section 185C(2) of the Bankruptcy Act (Cth.) (Aus).
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e ifasecuredcredi tor realises the creditords secur
taken, for the purposes of working out the amount payable to the creditor under the agreement,
to be a creditor only to the extent of any balance due to the creditor after deducting the net
amount realised.

The Australian legislation further provides that nothing in the legislation relating to Debt Agreements
affects the right of a secured creditortorealiseor ot her wi se deal wi t*h the

1.315 The Commission recommends that a similar approach should be adopted under the Debt
Settlement Arrangement procedure. A secured creditor should be free to decide between the three
options of:

e Realising its security and claiming for the balance due, if any, after deducting the net amount
realised;

e Surrendering its security to the debtor and claiming for the full amount of the debt owed as if it
was unsecured; or

e Valuing the security when proving its debt, and claiming alongside unsecured creditors for the
balance due after deducting the amount of the valuation.

The Commission takes the view that, subject to the provisions of other areas of the law, the ability of a
creditor to exercise his or her security should not be affected by the Debt Settlement Arrangement
procedure.

1.316 The Commission recommends that the Debt Settlement Arrangement procedure a secured
creditor should be free to decide between the three options of:

e Realising its security and claiming for the balance due, if any, after deducting the net amount
realised,;

e Surrendering its security to the debtor and claiming for the full amount of the debt owed as if it
was unsecured; or

e Valuing the security when proving its debt, and claiming alongside unsecured creditors for the
balance due after deducting the amount of the valuation.

(b) Shortfalls on secured debts: situations of negative equity

1.317 The Commission acknowledges that problems in relation to mortgage debt raise several issues

ity

w |

credi

of policy, and thatthisar ea i s being considered by the Governmen

Debt Expert Group.**®* The Commission therefore does not seek to consider the area of mortgage

arrears, repossessions and debt problems relating to mortgages in its entirety, but rather only considers

this area in so far as it overlaps with the Commi

procedures for the enforcement of judgment debts. The following paragraphs therefore discuss the
Commi ssionds view on elobanoaraowingevehera theasecurity auhdarrthe loan has
been realised should be addressed under the Debt Settlement Arrangement procedure.

1.318 The Commissionb6s I nterim Report noted that
the asset on which the loan is secured is less than the amount due under the loan i negative equity i has
caused considerable public concern.**® The Commission noted that the question of negative equity is not
directly related to the Commi-isdehtedness and tepagneent difficulties.
The Interim Report nonetheless noted that one aspect of the negative equity issue is of interest in the
context of the law on personal insolvency, namely how the deficiency obligation or shortfall owed by a

454 Section 185XA of the Bankruptcy Act (Cth.) (Aus.).

455 See (LRC 96-2010) at paragraphs 12-14; Mortgage Arrears and Personal Debt Expert Group Interim Report

(July 2010), available at:
http://www.finance.gov.ie/documents/publications/reports/2010/mortgagearrearsjul.pdf.

456 (LRC 96-2010) at paragraph 1.25.
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mortgage borrower wher e the proceeds of realised security ¢
obligation. The Interim Report noted that the Commission would return to this subject in this Report.

1.319 The starting point for this discussion is the recognition thatafter t he mort gageeds s
in the mortgaged asset has been exercised and the proceeds of the sale of the asset have been applied

to reduce the debt, any sum remaining to be paid is an unsecured personal debt arising under the

contract between mortgage lender and mortgage borrower. This debt should be treated as an ordinary

unsecured personal debt. This is especially so in a situation where the borrower/debtor is insolvent, as

the principle of collectivity ansdurcesf(parepgssy lamoigial t r i b u
creditors is fundamental to insolvency law.*%’

1.320 The Commi ssionds | nteri m Repo(that is,ibefalei thee sdcwity ist hat r
crystallised) is treated differently from personal debt for two reasons: first, from a legal point of view, it is a

secured debt as opposed to an unsecured debt; and secondly, from a personal point of view, a mortgage

l oan is connected with peopleds s é&hsla contfast, seeuar i ty i
mortgaged asset has been sold the mortgage shortfall debt bears neither of these characteristics to

distinguish it from other unsecured personal debt. Therefore, the treatment of the mortgage shortfall debt

should be decided based on the same principles applicable to other unsecured personal debts.

1.321 In most situations where a mortgage loan has become unsustainable, the borrower/debtor is

likely to be insolvent or over-indebted. In this case the mortgage shortfall debt should be treated

collectively with other obligations of the debtor as part of a holistic approach to the resolution of the

indi vi dual 6s d ehch andapprofich ¢s udquiredebsth from the point of view of treating the
entirety of the deb tanddrem theipaira of ieéweof fairdessf ftia utl e edebt or ¢
creditors.

1.322 Some submissions received by the Commission addressed the issue of how the Debt
Settlement Arrangement procedure should accommodate the shortfall owed on a mortgage loan after the
security has been realised. One argued that the approach suggested in the preceding paragraphs should

be adopted, and that the shortfall should simply be treated in the same manner as other unsecured debts

in the arrangement procedure. Therefore the mortgage shortfall could be discharged along with all other

debts on the successful completion of an approved Debt Settlement Arrangement. Another submission
however argued that the discharge of the shortfall or deficiency obligation in situations of negative equity

could have serious consequences for the mortgage and housing markets in Ireland, including raising
borrowing costs for all mortgage loans. This submission also cautioned against the risk of moral hazard,
whereby mortgage borrowers in negative equity could seek to evade their obligations through the debt
settlement system. This submission suggested that there is no easy solution for situations of negative

equity, as the alternative option of excluding mortgage debts entirely from the debt settlement system

would be contrary to the holistc t r eat ment of an individual 6s debt d
fresh start principle. The submission ultimately s
most appropriate, whereby the mortgage shortfall would be discharged after a longer period than other

debts forming part of the Debt Settlement Arrangement, after a period of, say, 10 years.

i f
u

1.323 The Commission accepts these concerns regarding the potential consequences of the
widespread discharge of large amounts of mortgage shortfall debts. From a legal point of view, however,
the Commission does not consider that these concerns justify the departure from the established
approach to secured debts in insolvency proceedings outlined above. The principle of collectivity and
equality amongst creditors demands that the portion of a mortgage loan debt not covered by the
realisation of the mortgaged asset should be treated in the same manner as unsecured debt. Therefore
the Commission does not recommend that a distinct approach should be adopted to the shortfall on a
mortgage debt where the asset on which the loan is secured has been realised.

457 See Fletcher The Law of Insolvency (4lh ed. Sweet and Maxwell 2009) at 3-4.

458 (LRC 96-2010) at paragraph 13.

459 See (LRC CP 56-2009) at paragraphs 1.80 to 1.95.
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(c) Mortgage | oans and the debtorés principal privat

1.324 The following paragraphs discuss further distinct issues relating to mortgage loans that arise
under the Debt Settlement Arrangement system. The first issue discussed is how mortgage repayments
should be addressed generally in the repayment plan to be completed by the debtor in a Debt Settlement
Arrangement. The next subject is that of appropriate solutions where an over-indebted individual
participating in a Debt Settlement Arrangement is also experiencing difficulties in repaying his or her
mortgage loan. Finally, the question of when a debtor should be required to realise any equity he or she
may have in his or her principal private residence is discussed.

0) Mortgage loan repayments generally

1.325 While the preceding paragraphs illustrate that the proposed Debt Settlement Arrangement is
primarily concerned with unsecured debts, a holistic approach to the debt difficulties of an individual must

take into account the entirety of a debtorbés obliga
consideration of the debtords ability to make repay!
necessary to exclude a protected amount of i ncome r
expenses.®® The debtoros reasonable living expenses sho
accommodation, in the form of either payments of rent or mortgage repayments. Therefore the guidelines

on reasonable income to be prepared as per the Commi s

reasonable allowance towards mortgage repayments in respect of accommodation appropriate to the

needs of the debtor and his or her family. Creditors voting on a proposed arrangement would then decide

whether to permit the debtor to retain this level of income towards mortgage repayments, taking into
account the reasonabl e income gui de brd Riracial Statémertt.t he det
Where the portion of the debtorés income being dedic
specified in the relevant guidelines, the Commission recommends that it may be appropriate for the

debtor to try to find less expensive accommodation. Where the debtor has equity in his or her home, this

could be realised, with the money raised distributed to creditors. This issue is discussed further below.

(i) Repossession and sale of the debtor 6settttmene dur i
Arrangement?
1.326 The following paragraphs discuss the <circumstar

repossessed during the course of a Debt Settlement Arrangement. Two situations must be distinguished
in this regard. The first situation refers to a position where a debtor who enters the Debt Settlement
Arrangement procedure is experiencing difficulties in meeting or is in default in respect of his or her
mortgage repayments. The second is where a debtor is in a position to make mortgage repayments (of
an amount falling within that allowed by the reasonable income and expenditure guidelines),** and where
the debtor has an equity in his or her property. In this second scenario the question arises as to the
circumstances in which it would be appropriate to force the debtor to sell the house and to distribute the
proceeds amongst his or her creditors.

(8) Conditions of Access: insolvency and good faith

1.327 The Consultation Paper noted that access to debt settlement schemes in most European
countries is regulate d by the two conditions o %2 FhenComrhissienn ¢ y 0 e
expressed the view that a fundamental principle of the system should be that insolvency proceedings
should be widely available to all genuine over-indebted individuals, and that unnecessary obstacles to
access should not be put in place. The Commission nonetheless recognised that certain limitations on
access must exist in order to preserve the integrity of the process and prevent abuse, and so provisionally
recommended that access should be governed by these two conditions of insolvency and good faith. The
Commi ssion provisionally recommended that the Ainsol
whether the debtor is unable to meet his or her obligations, with this inability continuing over a significant
period of time. The Commission invited submissions as to whether any other considerations should be

460 See paragraphs 1.285 to 1.287 above.

a6l See paragraphs 1.285 to 1.287 above.

462 (LRC CP 56-2009) at paragraphs 5.121 to 5.133.
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taken into account in formulating this condition.*®®  Similarly, the Commission discussed various

formulations of the requirement that a debtor must act in good faith existing in procedures in other
countries, and invited submissions as to the appropriate content of such a condition for accessing the
proposed debt settlement procedure.*®*

) Insolvency

1.328 The Commission received several submissions in response to these invitations. The
submissions relating to the insolvency question are first discussed. One submission emphasised that the

Debt Settlement Arrangement procedure should only be available to debtors in genuine need of debt

relief, and that it must not be open to abuse. This submission noted that if the insolvency condition is to

involve insolvency over a significant period of time, there is a need to define this period of time, with the

length of the term of the loan possibly being a useful consideration in this regard. This submission
stressed the importance of ensuring that the inform
comprehensive and accurate. It also suggested that debtors entering the process should be required to

apply for any social welfare assistance to which they are entitled in order to maximise their ability to

repay.

1.329 Another submission argued that a critical distinction should be drawn between those debtors

whose insolvency is likely to continue over a prolonged period of time as opposed to those whose

insolvency is temporary and who, with revised payment arrangements, are likely to be able to discharge

their total indebtedness over a reasonable timeframe. This submission suggested that where there is

di sagreement bet ween the debtor/ the debtor ds adviso
insolvency, the Debt Settlement Office should be responsible for determining the issue. It was also
emphasised that any repayment plan should be suitably flexible as to allow the arrangement to be revised

where financial circumstances of the debtor change. A further submission expressed a similar view,
agreeing with the Commissionds provisional recommen
procedure should demonstrate that his or her inability to repay will persist over a significant period of time.

A final submission suggested that the insolvency tests should be similar to those used in corporate
insolvency, which are Hdhehébéadtashefbbwétdbestst ahe i
t hat upon a balance of the debtords l'iabilities an
consequence that it is impossible for all the liabilities to be discharged in full“® The fAcastdst f 1 owo
means that a debtor is unable to meet his or her obligations at the time they fall due.*® It should be noted

that both of these tests are employed under Irish corporate insolvency law. For example, the test for the
appointment of an examiner to a company involves an assessment as to whether a company is unable to

pay its debts.*®” This test is satisfied if a company is either unable to pay its debts as they fall due, the

value of the companyés assets i s | espscifiediticumstanbesina mo u n't
which a company is deemed to be unable to pay its debts exist.*® Under the procedure fo
petition for bankruptcy under the Bankruptcy Act 1988, the wording of section 15 of the Act is to the effect

that the debtor mu s t show that he or she fAis unable to meet F
creditoro.

1.330 It should be noted that under the Canadian Consumer Proposal procedure, a person who is
insolvent may apply for entry to the procedure, with the insolvency conditions encompassing both the
ibal ance sheeto and fAcash flowodo tests?®® Therefore an

e whois for any reason unable to meet his obligations as they generally become due,

463 (LRC CP 56-2009) at paragraph 5.126.

464 (LRC CP 56-2009) at paragraph 5.133.

465 See Fletcher The Law of Insolvency (4lh ed. Sweet and Maxwell 2009) at 1.

486 pid.

a67 See section 2(3) of the Companies (Amendment) Act 1990.

468 These circumstances are contained in section 214 of the Companies Act 1963.

469 See section 2 of the Bankruptcy and Insolvency Act (Canada).
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e who has ceased paying his current obligations in the ordinary course of business as they
generally become due, or

e the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of at a fairly
conducted sale under legal process, would not be sufficient to enable payment of all his
obligations, due and accruing due.

1.331 Under the Australian Part 1X (Consumer) Debt Agreement procedure, a debtor who is insolvent
may submit a proposal for a debt agreement.*® I n t his context, a person
able to pay alébts, as damewhegneheysbecondesdue and payable.*”® It can be seen that this
embodies fhewbcashbt for solvency.

1.332 No such condition of insolvency is specified in relation to the Individual Voluntary Arrangement
procedure in England and Wales.

1.333 The Commission therefore concludes from these submissions that it is appropriate that the
provisional recommendation that a debtor seeking to enter the Debt Settlement Arrangement procedure
must be unable to repay his or her debts over a significant period of time is an appropriate condition. The
Commission recommends that, as the maximum period of a Debt Settlement Arrangement is to be set at
five years,*? this significant period of time should also be set at a period of five years. The Commission

recommends that the test for inability to payandlebt s

ficash flowd test, applied over a period of f atthe
efficiency of the procedure requires that applications should not be subject to detailed scrutiny by an

year :

independent body, but should instead be controlled by the Personal Insolvency Trustee and credi t or

meeting, with limited supervision from the Debt Settlement Office. Therefore the insolvency condition can
be established by the inclusion in the report of the Personal Insolvency Trustee to the Debt Settlement

Office a statement that in the Personal Insolvency Trustee6 s opi ni on, (anpletedStanddrd ed by

Financial Statement):

e The val ue of t he debtorods assets i s | ess
unforeseeable that at any stage within a five year period the value of the assets will be equal to,
or larger than, the value of the liabilities; or

e The debtor is unable to pay his/her debts as they fall due, and it is unforeseeable that over the
course of a five year period the debtor will be able to pay his/her debts in full.

t han

1.334 The Commission recommends that the Personal Insolvency Tr ust ee ds report t o

Settlement Office, as part of an application for a Debt Settlement Arrangement, should include a

statement by reference to cash flow and balance sheett hat , in the Trusteeds

completed Standard Financial Statement:

e The value of his/her assets is less than the amount of his/her liabilities, and it is unforeseeable
that at any stage within a five year period the value of the assets will be equal to, or larger than,
the value of the liabilities; or

e The debtor is unable to pay his/her debts as they fall due, and it is unforeseeable that over the
course of a five year period the debtor will be able to pay his/her debts in full.

(b) Good Faith

opi

1.335 The Commi ssion also received s ubaoordifos fomancessimge gar di

the Debt Settlement Arrangement procedure. This condition was considered by those making
submissions to be crucial in ensuring that the proposed system was not abused. Submissions
emphasised the importance of ensuring that the debtor makes an honest and comprehensive disclosure
of his or her means and that the debtor cooperates fully throughout the course of an arrangement. Some

submi ssions argued that the key content of theatfigood

470 Section 185C(1) of the Bankruptcy Act 1966 (Cth.) (Aus).

4t Section 5(2) of the Bankruptcy Act 1988 (Cth.) (Aus).

a7z See paragraph 1.259 above.
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all times, and that the debtor has not acted fraudulently or has sought to intentionally defeat the claims of
creditors. Some submissions also suggested that
in advance of entering the Debt Settlement Arrangement procedure should be relevant. In this regard
information relating to participation in court proceedings for the recovery of a debt, and previous referrals
of the debtor to the MABS by creditors should be taken into account.

1.336 Submissions also suggested methods by which the good faith obligations imposed on debtors

could be enforced. Some submissions suggested that there should be penal sanctions in the event of

fraud or the misrepresentation of assets or income on the part of the debtor. Another submission

suggested that the threat of bankruptcy proceedi
duty to cooperate in the process and the assessment of his or her assets and income. Finally, the

debtords proposal (dnhadin padicularahe coanpletes Bamlard Financial Statement)

should include a statement that complete disclosure of all assets, income and liabilities has been made,

and that all information provided is truthful.

1.337 The Commission notes that elements of the proposed Debt Settlement Arrangement procedure
discussed in other areas of this chapter serve to ensure that the debtor acts in good faith. The following
safeguards are relevant in this regard:

e The grounds on which a creditor may challenge a proposed Debt Settlement Arrangement before

it has been approved by the court include the

Standard Financial Statement and the commission by the debtor of an offence under the
procedure;

e The grounds on which a creditor or the Personal Insolvency Trustee may apply for the
termination of a Debt Settlement Arrangement and/or for an adjudication of bankruptcy against

t he debtor include the existence of a mater

Statement, the failure of the debtor to comply with the duties and obligations imposed on debtors
under the procedure (see below) and the commission by the debtor of an offence under the
procedure;

e The duty of the Personal Insolvency Trustee to include in the application for a Debt Settlement
Arrangement a statement to the effect that he or she has reasonable grounds to believe that all
information contained in the application is comprehensive and accurate;

t he

ngs

i al

C

e The duty on creditors to accseSandartd Rimancial rSfatemnenat i on

does not apply where creditors have reasonable grounds to believe that the information is
incomplete or inaccurate;

e The duties imposed on debtors throughout the course of an arrangement include a duty to
cooperate throughout the process; a duty to inform the Personal Insolvency Trustee of any
change in the debtords circumstances; a duty
conditions;

e The Commission recommends that any debt or liability arising from a loan (or forbearance of a
loan) obtained through fraud, misappropriation, embezzlement or fraudulent breach of trust
should only be capable of being discharged where expressly included in a Debt Settlement
Arrangement and where the creditor in question has voted in favour of the arrangement;

e The criminal offences under the Debt Settlement Arrangement procedure described below act as
a disincentive for the debtor to engage in dishonest or fraudulent conduct.*”®

1.338 The Commission believes that these safeguards provide rigorous protection against the abuse
of the proposed Debt Settlement Arrangement procedure. These provisions should ensure that only
honest debtors who are willing to cooperate fully should receive the benefits of debt discharge provided
by the procedure. The Commission also believes that these provisions serve as more efficient means of
achieving this aim and of upholding the integrity of the system than a formal subjective assessment of the
figood faithd of a debtor by a rnhe debtdréommter itheepnotedusepas is

473 See paragraphs 1.362 to 1.363 below.
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the case in the systems of some European countries.”* Thi s position also reflect

policy of moving away from a position whereby debtors are presumed to be dishonest and must
demonstrate their honesty, to a position where those debtors specifically found to have acted in a
dishonest manner are duly punished.*”

1.339 Therefore the Commission makes no further
accessing the Debt Settlement Arrangement procedure, as the requirement that the debtor act in good
faith is ensured by other safeguards proposed in this chapter.

(9) Business v Consumer Debtors

1.340 The Consultation Paper invited submissions as to whether the Debt Settlement Arrangement
procedure should be limited to debtors whose over-indebtedness has arisen due to consumer activity, or
whether business debtors should also be included within the procedure.*’® The Commission discussed
the differences arising between cases of consumer and business debt, and also outlined reasons why
both business and consumer debt should be included within any such system. The Commission also
explored the possibility of limiting access to the non-judicial debt settlement system to cases involving
total indebtedness of an amount lower than a certain monetary threshold.

1.341 The Commission received several submissions on this point. There was almost unanimous
agreement that monetary indebtedness thresholds should not be used to limit access to the procedure.
The Commission therefore discounts this option.

1.342 A majority of submissions were in favour of not limiting access to the procedure to consumer
debtors. Just one submission suggested that access should be limited to consumers, and even this
submission only suggested that the procedure should be initially limited to consumers and later expanded
to include business debtors once it was well established. Remaining submissions recognised that there
is an overlap between business and consumer debt in many cases, and that it can be quite difficult to
isolate cases of business debt from those of consumer debt. This is especially the case due to the
practice in recent years of individuals without business backgrounds obtaining personal loans to
undertake small-scale business ventures, often without first obtaining appropriate legal or accounting
advice. Therefore a majority of submissions suggested that there should be no distinction between
consumer and business debtors, and that all insolvent individuals should be in a position to propose a
Debt Settlement Arrangement to their creditors.

1.343 The Commission notes that various approaches to this subject have been taken in other
countries. In England and Wales, all insolvent individuals, including business and consumer debtors,
may use the IVA procedure. This procedure was originally designed for business debtors, but quickly
became used by consumer debtors as the levels of consumer over-indebtedness in the economy rose.*”
In recognition of the widespread use of the mechanism by consumers, the IVA Protocol has been
introduced in order to establish among creditors and Insolvency Practitioners an agreed set of procedures
and proposal terms to facilitate the reaching of straightforward arrangements in consumer cases.*’

474 See (LRC CP 56-2009) at paragraphs 5.127 to 5.133.

475 SeealsotheCommi ssi on6s discussion of t he rneChapteri3below.o n s

476 (LRC CP 56-2009) at paragraphs 5.136 to 5.142.

477

Consumer Credit, Debt and Bankruptcy: Comparative and International Perspectives (Hart Publishing 2009)
393 at 399ff.; Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business
School Occasional Paper No. 63, 2009) at 4, available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/research/personaldocs/IVA%20Research%?2
0-%200ccasional%20Paper.pdf.

478 See IVA Protocol: Straightforward Consumer Individual Voluntary Arrangement (Insolvency Service, 2008),

available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/foum2007/plenarymeeting.htm.
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1.344 In other jurisdictions, such as Australia and Canada, separate arrangement procedures exist
for consumer and business debtors. In Australia, access to the Part IX (Consumer) Debt Agreement
procedure is limited to debtors whose total indebtedness and total assets do not exceed AUS$88,379.20
(U61)19@nd the debtoroés after tax i ncome* Sinceeforne
the introduction of this Part IX consumer procedure, the more complex Part X Personal Insolvency
Agreement procedure has existed, which was designed as an alternative to bankruptcy for business
debtors. Due to the complex procedural steps and consequent cost involved under this procedure, it is
inappropriate for situations of consumer debt.*®® The Part IX procedure was therefore introduced in order
t o act dedow foat alternadivie to bankruptcy for low income debtors with little or no property, with
few creditors and with low levels of liability, for whom entry into a Part X administration is not possible
because of $% Therefge the separasian of consumer and business personal debt under the
Australian Debt Agreements system is largely the result of the failure of the first Debt Agreement
procedure to cater for situations of consumer debt. Therefore if the original procedure had been suitably
low-cost and lacking in complexity as to be amenable for use by consumers (as was the case with the
IVA procedure, irrespective of the original intention that it should be used by business debtors), there may
have been no need to introduce a separate consumer procedure.

1.345 The Commission concludes from the above discussion that there is no compelling justification
for excluding business debtors from the Debt Settlement Arrangement procedure. The Commission
acknowledges that the insolvency of an individual who has incurred his or her debts as part of his/her
trade or profession may be more complex than those of consumer debtors, with issues such as
obligations to employees arising. The Commission however considers that the proposed Debt Settlement
Arrangement procedure is sufficiently flexible to deal with such cases, and the supervisory regime for
Personal Insolvency Trustees should be in a position to ensure that these actors have the requisite
expertise to address such matters. The Commission therefore recommends that access to the Debt
Settlement Arrangement procedure should be open to individual debtors, including both those whose
indebtedness arises from debts incurred for consumption and debts incurred for the purposes of the
debtor ds tr ad eucl debtspshonlfl kesdsfinen ms those for a definite (liquidated) sum or
sums payable either immediately or at some certain future time, and which are not secured or excluded
debts.

1.346 The Commission recommends that access to the Debt Settlement Arrangement procedure
should be open to all insolvent individual debtors, including both those whose indebtedness arises from

debts incurred for consumption and debts incurred

Such debts should be defined as those for a definite (liquidated) sum or sums payable either immediately
or at some certain future time, and which are not secured or excluded debts.

(10) Access to debt settlement: once-in-a-lifetime

1.347 The Consultation Paper raised the issue of whether access to the Debt Settlement
Arrangement procedure should be limited in the case of a debtor who has already previously availed of
the procedure.*®? The Commission noted that the rehabilitative, social welfare and functional economic
justifications for insolvency debt discharge suggest that once the debtor has completed the process he or
she should be restored to a sound economic and social position and should not suffer from further over-
indebtedness. The Commission however also noted that the consumer protection rationale for debt
discharge, based on the realisation that open consumer credit markets inevitably lead to a number of

479 Insolvency and Trustee Service Australia Indexed Amounts (updated 1 August 2010), available at:

http://www.itsa.gov.au/dir228/itsaweb.nsf/docindex/About+Us->Publications-
>Current+Amounts+Document/$FILE/Current_Amounts.pdf?OpenElement. Currency conversions as at 4
August 2010.

480

and Whitford (Ed) Consumer Bankruptcy in Global Perspective (Hart Publishing 2003) 227 at 232ff.

481 Ibid at 243, citing House of Representatives Bankruptcy Legislation Amendment Bill 1996: Explanatory

Memorandum (Australian Government Publishing Service 1996) at paragraph 135.16.

482 (LRC CP 56-2009) at paragraphs 5.143 to 5.144.
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