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proposals for reform, in particular by recommending the enactment of legislation to clarify and modernise 

the law. Since it was established, the Commission has published over 160 documents (Consultation 

Papers and Reports) containing proposals for law reform and these are all available at www.lawreform.ie. 

Most of these proposals have led to reforming legislation. 
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In accordance with the 1975 Act, it was approved by the Government in December 2007 and placed 

before both Houses of the Oireachtas. The Commission also works on specific matters referred to it by 

the Attorney General under the 1975 Act. Since 2006, the Commissionôs role includes two other areas of 

activity, Statute Law Restatement and the Legislation Directory. 

 

Statute Law Restatement involves the administrative consolidation of all amendments to an Act into a 

single text, making legislation more accessible. Under the Statute Law (Restatement) Act 2002, where 

this text is certified by the Attorney General it can be relied on as evidence of the law in question. The 

Legislation Directory - previously called the Chronological Tables of the Statutes - is a searchable 

annotated guide to legislative changes, available at www.irishstatutebook.ie. After the Commission took 

over responsibility for this important resource, it decided to change the name to Legislation Directory to 

indicate its function more clearly. 
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1 

INTRODUCTION 

A Background to the Report 

1. This Report forms part of the Commissionôs Third Programme of Law Reform 2008-2014
1
 and 

follows the publication, in September 2009, of the Commissionôs Consultation Paper on Personal Debt 

Management and Debt Enforcement
2
 and the publication, in May 2010, of its Interim Report on Personal 

Debt Management and Debt Enforcement.
3
 The 2009 Consultation Paper examined the law on personal 

indebtedness and insolvency in Ireland in its wider policy setting, with the Commission placing particular 

emphasis on reform of the law concerning personal insolvency, debt enforcement and the pre-judgment 

and enforcement procedures for the recovery of debt. As discussed below, the Commissionôs Annual 

Conference 2009 also explored the issue of debt management and debt enforcement, including options 

for reform from a comparative perspective. The Commission is extremely grateful to the speakers and 

delegates who provided valuable insights to the Commission in preparing this Report. 

2. Indeed, many of the conference delegates followed up with detailed submissions to the 

Commission on the provisional recommendations made in the Consultation Paper. In addition, the 

Commission received a large number of other submissions on the many aspects of this area of the law, 

and their detailed content provided valuable material on which the Commission reflected in preparing this 

Report, and indeed confirmed the need for wide-ranging and fundamental reform. The Commission also 

held further consultative meetings with interested parties during 2010, including with representative 

bodies who had assisted in the preparation of the Commissionôs Interim Report on Personal Debt 

Management and Debt Enforcement. Again, the Commission expresses sincere thanks to all those who 

took the time to make submissions on this project and to participate in the consultative meetings. The 

submissions received and the material generated through the consultative meetings have been 

considered by the Commission in the preparation of this Report, which contains the Commissionôs final 

recommendations on this project. The Appendix contains the Commissionôs draft Personal Insolvency Bill 

intended to implement the key recommendations in the Report. 

B General framework of the analysis of indebtedness and relevance of ñcanôt pay v wonôt 

payò 

3. In approaching this project, the Commission built on valuable research work in Ireland, notably by 

the Free Legal Advice Centres (Flac), and also on international studies in the area. The Commission 

recognised that the focus on personal insolvency and debt enforcement involving individuals raised a 

wider context of personal indebtedness generally. Therefore the Commission, adopting as a reference 

point the framework proposed in a 2008 study funded by the European Commission,
4
 approached the 

subject on the basis of six ñbuilding blocksò of: 

 Responsible borrowing 

 Responsible lending 

 Responsible arrears management 

 Debt counselling 

 Personal insolvency law, and  

 Holistic court procedures. 

                                                      
1
  Law Reform Commission Report on Third Programme of Law Reform 2007-2014 (LRC 86-2007), Project 2.  In 

accordance with the Law Reform Commission Act 1975 the contents of the Third Programme of Law Reform 

were approved by the Government in December 2007 and placed before both Houses of the Oireachtas.  

2
     LRC CP 56-2009. This is referred to as the Consultation Paper in the remainder of this Report. 

3
     LRC 96-2010. 

4
  Towards A Common Operational European Definition of Over-Indebtedness (European Commission, 

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008). 
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4. The Commission fully appreciated, however, that not all of the six ñbuilding blocksò contained 

appropriate subject-matter for review by the Commission, due to the wide and complex questions of 

economic and social policy involved.  Therefore while the Commission drafted the 2009 Consultation 

Paper on the basis that it should provide, to the greatest extent possible, a wide-ranging examination of 

the current law on personal indebtedness, it attempted also to identify those issues which could be 

addressed by other bodies as well as those which could suitably be dealt with by the Commission.  In 

particular, the Commissionôs primary focus was placed on the fifth and sixth of the ñbuilding blocksò, 

personal insolvency law and legal debt enforcement proceedings, and the Commission limited its 

provisional recommendations for law reform to these areas.  

5. A fundamental aspect of the Commissionôs approach, which is reflected in the literature surveyed 

in the Consultation Paper, is the need to ensure that reform proposals draw a clear distinction between 

those who are unable to repay debts and those who are unwilling to repay debts, the ñcanôt pay, wonôt 

payò distinction.5 While this distinction does not translate into a crude matter of forgiveness for those who 

are unable to pay and unending proceedings ñto the ends of the earthò for those who refuse to pay, it 

provides a useful basis for reform proposals. In any event, as the Commission noted in the Consultation 

Paper, the distinction between ñcanôt payò and ñwonôt payò does not signify two categories of persons, but 

rather indicates two ends of a spectrum (with individuals such as ñthose who could payò in between). A 

reformed law on personal debt should, therefore, take an individualised debtor-specific approach. 

C The Current Economic and Social Context 

6. The Commissionôs proposals for reform of this area of law take place against the backdrop of a 

global and national recession and an unprecedented liquidity and solvency crisis in the banking system in 

the State. The convergence of these two enormous fiscal shocks has led to a sudden increase in 

unemployment, the need for massive capital investments in the banking system and enormous budgetary 

cutbacks. In terms of this project and Report, the global and national recession had also been preceded 

by huge increases in the levels of personal debt in Ireland in recent years. As the Commission noted in 

the Consultation Paper, these events have magnified the need to ensure that the law must keep pace 

with the changing needs of Irish society and recognise the role of consumer credit in the modern 

economy.
6
 The Commission noted that one study estimated that the ratio of household debt to disposable 

income had risen from a level of 48% in 1995 to 176% in 2009.7 The Commission acknowledged that 

while the majority of consumer borrowers remain in a position to repay their debts, straitened economic 

conditions have led to rising levels of over-indebtedness and serious debt difficulties for many 

households.8  Data compiled as part of the Central Statistics Office Survey on Income and Living 

Conditions 2008 (2008 SILC) found that 20.3% of Irish households were in arrears on at least one of the 

following five forms of credit: an overdrawn bank account; an outstanding credit card balance; mortgage, 

rent or utility arrears; arrears on other bills; and arrears on other loans.9  This indicates that almost 80% of 

Irish households surveyed in 2008 were free from arrears, notwithstanding the very high average levels of 

debt being carried by Irish households.   

7. The Consultation Paper also noted that the literature in this area indicates that the primary cause 

of over-indebtedness is a change in a householdôs income, with some research suggesting that such an 

ñincome shockò can make a household over four times more likely to fall into arrears when compared with 

                                                      
5
  (LRC CP 56-2009) at paragraphs 1.61 to 1.74. 

6
  (LRC CP 56-2009) at paragraph 1.16. 

7
  Ibid, citing The Debt of the Nation: How we Fell in and out of Love with Debt (Amárach Research 2009), 4-5, 

available at: http://www.amarach.com/assets/files/The%20Debt%20of%20the%20Nation.pdf (accessed 6 May 

2010). 

8
  (LRC CP 56-2009) at paragraph 1.17.  For a discussion of the concepts of indebtedness and over-

indebtedness, see (LRC CP 56-2009) at paragraphs 1.03 to 1.10. 

9
  Survey on Income and Living Conditions (SILC) 2008 (Central Statistics Office 2009) at 21 to 34. Available at: 

 http://www.cso.ie/releasespublications/documents/silc/2008/silc_2008.pdf (Accessed 1 May 2010). 
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a household which has experienced an improvement in income.10  Rises in unemployment and falls in 

average income in Ireland in recent years have therefore led to the development of economic conditions 

that have contributed to rising levels of over-indebtedness.11  The Commission thus recognises that the 

recent deterioration of macro-economic conditions in Ireland, which reflects international developments, 

has led to increased personal over-indebtedness and repayment difficulties since the CSOôs 2008 SILC, 

as indicated by the data compiled by organisations such as the Central Bank of Ireland Commission, the 

Courts Service, and the Money Advice and Budgeting Service (MABS).12  Nonetheless the position 

remains that Irish law should cater for a position in which most borrowers are in a position to repay their 

obligations, while a minority of over-indebted individuals are unable to do so.  This reinforces the 

Commissionôs analysis that debt management systems, most of which should operate outside the court 

system, should be efficient and fair for both debtors and creditors.  

D The Commissionôs Annual Conference 2009 

8. In early 2009, bearing in mind the importance of reform in this area, the Commission had already 

decided that its Annual Stakeholder Conference, held in November 2009, should focus on the issues 

addressed in the Consultation Paper. The Conference discussed the provisional recommendations in the 

Consultation Paper and the need for long-term reform; speakers also noted that, during 2009, a number 

of initiatives had already been put in place or were in train to deal in the short term with the growing 

problem of personal indebtedness.  

9. Conference speakers drew attention to the impact of the massive global, and local, economic 

crisis, and that this had already focused on the need for significant reform of the financial services 

regulatory regime. In turn, this had prompted an almost equal amount of attention on the need to address 

the increasing problem of personal indebtedness, and on the deficiencies in the existing legislative 

arrangements and legal processes concerning debt management and debt enforcement. The Conference 

speakers acknowledged that this had already been reflected in the inclusion of a commitment in the 

October 2009 Renewed Programme for Government to take steps to reform the law in this area in the 

light of the Commissionôs provisional recommendations in the Consultation Paper. The Commission notes 

that this commitment to urgent reform has received widespread support politically and in the media. By 

the time of the Conference, therefore, there was growing consensus on the need for urgent action on this 

aspect of the law.  

E The Commissionôs Working Group and Interim Report 

10. With this in mind, in December 2009 the Commission decided to establish a Working Group on 

Personal Debt Management and Debt Enforcement which would review, within a strictly defined time 

frame, what additional actions could be put in place in the short-term, pending the long-term solutions that 

would realistically take some time to implement. The Commission drew up a proposed list of members of 

the Working Group, drawing on the parties with whom consultations had been held prior to the publication 

of the Consultation Paper, and focused on those ï Government Departments, statutory bodies and 

representative bodies ï who were in a position to agree and implement specific solutions. The 

deliberations of the Working Group led to the publication, in May 2010, of the Commissionôs Interim 

Report on Personal Debt Management and Debt Enforcement.
13

 

11. In the Interim Report, the Commission departed from its usual approach of setting out a series of 

recommendations for reform. Instead, the Interim Report contained a 14 Point Action Plan setting out 

specific actions on debt management and enforcement that had already been put in place, or were in 

                                                      
10

  (LRC CP 56-2009) at paragraphs 1.32 to 1.36, citing Duygan-Bump and Grant Household Debt Repayment 

Behaviour: What Role do Institutions Play? Federal Reserve Bank of Boston Working Paper No. QAU08-3, 

available at: http://www.bos.frb.org/bankinfo/qau/wp/2008/qau0803.htm, at 15 (accessed 1 May 2010). 

11
  See Interim Report on Personal Debt Management and Debt Enforcement (LRC 96-2010), at paragraph 2.17. 

12
  Ibid, at paragraphs 2.22 to 2.30. 

13
     LRC 96-2010. 
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train, arising from discussions involving members of the Commissionôs Working Group. The 

Commissionôs focus, with the benefit of the assistance of the Working Group, was to make progress as 

quickly as possible in 2010 - on as many issues as possible - in the context of the overall problem of 

personal indebtedness. In respect of each matter, several relevant members of the Working Group 

participated in the discussion of the action involved, while at the same time it was clear which member 

had ultimate authority to take action to progress the matter. The agreement, or comments, of all 

representatives was not sought in relation to all issues considered by the Group.  

12. The items in the 14 Point Action Plan in the Interim Report were linked to specific members of the 

Working Group who had either already progressed that item to a conclusion or were to progress it to a 

conclusion during 2010. Some of these actions, such as the reduction of the discharge period in the 

Bankruptcy Act 1988 from 12 years to 6 years, were presented as interim solutions pending a complete 

and long-term framework to deal with personal indebtedness. Others, such as the need for a Standard 

Financial Statement and Model Rules of Court on a Pre-Action Protocol in consumer debt proceedings, 

were seen as key elements of the long-term framework. In that respect, some of the actions noted in the 

Interim Report were likely to be part of the complete, holistic, approach to debt management on which the 

Commission makes its final recommendations in this Report.  

13. Among the topics discussed in the Interim Report were: 

 general reform of financial services regulation;  

 regulation of money advice undertakings;  

 credit reporting;  

 application of statutory codes in court proceedings;  

 development of arrears management and debt settlement principles in cases of non-mortgage 

arrears (through the extension of the IBF-MABS Operational Protocol);  

 development of a Standard Financial Statement;  

 development of a Pre-Action Protocol/pre-litigation notice in consumer debt proceedings; 

 modernisation of Irish bankruptcy law; and 

 distribution of information to borrowers in difficulty.  

14. Having dealt with these issues in the Commissionôs Interim Report, this Report has, therefore, 

focused on reform of personal insolvency law and debt enforcement procedures. The Commissionôs 

deliberations leading up to the Interim Report had also identified two further issues, the regulation of debt 

collection undertakings and the provision of legal advice and legal aid to persons involved in debt 

proceedings, which are also considered in this Report.  

F Reports of the Mortgage Arrears and Personal Debt Review Group 

15. In preparing this Report, the Commission is also conscious of the work of the Mortgage Arrears 

and Personal Debt Review Group, which the Government established in February 2010. The Review 

Group published an Interim Report in July 2010 and its Final Report in November 2010.
14

 As the Review 

Groupôs title clearly indicated, its terms of reference extended to both mortgage and non-mortgage 

personal debt. It was also mandated to consider proposals made by the Commission. To a large extent, 

for the reasons given in the 2009 Consultation Paper, the Commission has focused on non-mortgage 

personal debt. Nonetheless, the deliberations leading to, and the contents of, the Commissionôs Interim 

Report, required that, in light of the holistic approach to personal debt - as advocated in the Commissionôs 

Consultation Paper - both mortgage and non-mortgage personal debt must be considered in order to 

provide satisfactory solutions to the problem of personal indebtedness.  

16. The Commission emphasises that this project and Report have not considered to any significant 

extent the issue of mortgage debt. This is because the November 2010 Final Report of the Mortgage 

                                                      
14

     Both Reports are available on the website of the Department of Finance, www.finance.gov.ie. 
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Arrears and Personal Debt Review Group made specific recommendations on the issue of mortgage 

debt, notably by recommending that all lenders must develop a Mortgage Arrears Resolution Process 

(MARP), which must include further forbearance measures to assist mortgage holders, including where 

they agree to pay at least 66% of the interest payments on their mortgage.
15

 Indeed, there is general 

agreement that two aspects of mortgage debt mark it out as different from other personal debt: first, from 

a personal and social point of view, its connection with peopleôs sense of safety and security in their 

family home; and, second, from a legal point of view, the fact that, until the mortgage debt has 

crystallised, it is a secured debt. As the Commission notes in this Report, such secured debts are almost 

invariably excluded from the scope of non-judicial personal debt settlement systems found in other states.   

17. Of course, once the mortgage debt has crystallised, for example, through enforcement 

proceedings for mortgage default (bearing in mind the current moratorium on enforcement proceedings 

and other mortgage forbearance arrangements), any outstanding unpaid debt becomes an unsecured 

debt. Given that recommendations on mortgage debt have already been made in the Final Report of the 

Mortgage Arrears and Personal Debt Review Group, the Commission does not attempt in this Report to 

present or suggest solutions to the mortgage debt situation as such. Nonetheless, the Commission is 

conscious that where a mortgage debt has crystallised and leaves some outstanding unpaid debt owing 

to the mortgage lender, this (now unsecured) personal debt becomes part of the overall indebtedness that 

must be considered under the Commissionôs proposed legislative framework on personal insolvency. The 

Commissionôs proposals do not, therefore, apply to mortgage debt while the mortgage remains in place, 

but may apply where the mortgage debt changes to other ñordinaryò personal after crystallisation. 

G Main elements of the Commissionôs recommendations in this Report 

18. The Commission now turns to provide a general overview of the key elements in its proposals for 

reform of the law on personal insolvency and debt enforcement in this Report.  

(1) Non-judicial personal insolvency and debt settlement institutional reform: Debt 

Enforcement Office 

19. The first key element of the Commissionôs proposals is the enactment of a non-judicial debt 

settlement regime to provide an efficient and cost-effective solution to personal insolvency that takes 

account of the rights of both creditors and debtors. This proposed institutional arrangement includes the 

establishment of a small Debt Enforcement Office which would oversee throughout the State the 

proposed new non-judicial debt settlement arrangements for creditors and debtors in the most efficient 

and cost-effective manner possible. In this respect, the Commission recommends that the Debt 

Enforcement Office could build on existing successful arrangements such as the small unit currently in 

place within the Revenue Commissioners for Revenue Sheriffs.  

20. The Commission notes here that the Report does not contain a specific recommendation on a 

monetary ceiling for the proposed non-judicial debt settlement arrangement. Indeed, as the comparative 

analysis in this Report indicates, comparable schemes in other states almost invariably place no 

monetary ceiling on their scope. It might be thought that the scheme could, therefore, potentially deal with 

especially wealthy (or formerly wealthy) individuals, but the Commission considers that this is most 

unlikely. The Commissionôs requirement that 60% of creditors must agree to the proposed non-judicial 

debt settlement is likely to result in the use of the judicial bankruptcy process in such high value (or 

perceived high value) cases. In practice, therefore, it is likely that the non-judicial process will be of 

particular benefit to those who have incurred average type of debt levels of recent years.
16

  

                                                      
15

     The thrust of these recommendations, including the obligation to develop a MARP, has been implemented in 

the Central Bank of Irelandôs revised Code of Conduct on Mortgage Arrears (6 December 2010), which comes 

into effect 1 January 2010. Available at, www.financialregulator.ie. 

16
     The Commissionôs proposed non-judicial scheme also covers personal debt connected with the debtorôs 

employment or business, where relevant. In that respect, it may also be of use to persons who were or are 

involved in the small and medium-sized enterprise (SME) sector. The inclusion of business-related debts 

reflects the jurisdiction of the Financial Services Ombudsman, who may hear complaints from any individual 
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(2) Licensing and oversight arrangements for non-judicial personal insolvency and debt 

settlement processes: Debt Settlement Arrangement and Debt Relief Order 

21. The second element of the Commissionôs reform proposals concerns arrangements to oversee 

the proposed non-judicial personal insolvency processes. The Commission recommends in this respect 

that the Debt Enforcement Office would include a small independent unit, the Debt Settlement Office, 

which would oversee and license Personal Insolvency Trustees. A Personal Insolvency Trustee would, as 

a specialised type of mediator or intermediary between specific creditors and a specific debtor, manage 

the most significant innovative personal insolvency process proposed by the Commission, the Debt 

Settlement Arrangement.  

22. In the proposed Debt Settlement Arrangement, creditors and a debtor would (overseen by the 

licensed Personal Insolvency Trustee) enter into a binding commitment in which the debtor would repay 

an agreed amount of personal debt over a period of up to 5 years. At the end of this Arrangement period 

the debt, even if not repaid in full, would be deemed to be discharged. The Debt Settlement Arrangement 

process would be available to a person who, acting in good faith and making full disclosure of all their 

assets, is in a position to make significant repayments to creditors over an extended period. At the end of 

that period of up to 5 years, he or she would be able to make a ñfresh startò as an economically active 

member of society without incurring long-term damage to his or her personal credit rating. To some 

extent, the Debt Settlement Arrangement process can be compared to a company examinership, allowing 

a debtor who acts in good faith to avoid the judicial bankruptcy regime, which is, broadly, the equivalent of 

corporate liquidation.  

23. For individuals whose personal indebtedness is so extreme that there is virtually no prospect of 

being able to pay back any debt (the ñno assets, no incomeò situation), the Commission proposes that the 

Debt Enforcement Office, with the assistance of the Money Advice and Budgeting Service (MABS), may 

make a Debt Relief Order. This would be a once-off Order, which would recognise the reality of an 

indebtedness which simply cannot be repaid within a foreseeable time period. 

(3) Proportionate and holistic debt enforcement mechanisms  

24. The third, related, aspect of the Commissionôs reform proposals is that any individual personal 

insolvency process or debt enforcement mechanism must be based on a complete picture of an 

individualôs personal indebtedness. This is referred to as the holistic approach to debt, and it ensures that 

an appropriate balance is in place between the creditors and the debtor in a specific case. This approach 

is also intended to ensure that creditors and debtors do not become involved in the expensive, and often 

fruitless, personal insolvency and debt enforcement processes that are currently in place, and which were 

developed long before the advent of the consumer society. The Commission proposes, therefore, that the 

Debt Enforcement Office would have at its disposal a wide variety of suitable personal insolvency 

processes and enforcement mechanisms. Many of the Commissionôs proposals would simply bring the 

State into line with comparable processes that have been in place in other states for a long time, but 

which would be introduced for the first time in this State.  

25. The Commission reiterates that a court order confirming that a debt is actually due to a creditor is 

required before any enforcement mechanisms can be activated by the Debt Enforcement Office. The 

Commission also recommends that, in making any enforcement order, the Debt Enforcement Office must 

ensure that the mechanism is, firstly, a proportionate measure (the least restrictive and most effective 

available in the circumstances) and, secondly, that any payments which the debtor is required must 

ensure that there is still a minimum standard of living for the debtor and his or her dependants, if any.  

26. As to the mechanisms, the Commission recommends the use of two in particular. First, the Debt 

Enforcement Office may make a third party creditor order, in which a debtorôs repayments are deducted 

from a bank account (this is currently referred to as a garnishee order). Secondly, the Commission 

recommends that the Debt Enforcement Office may make an attachment of earnings order, which is 

currently confined to limited circumstances, such as in the context of family law maintenance 

arrangements.  

                                                                                                                                                                           

but also from any company with a turnover of ú3 million or less (which, in effect, is intended to cover the SME 

sector as the equivalent of a consumer). 
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27. The Commission also recommends the modernisation of the processes for carrying out 

(executing) debt enforcement orders, which are currently carried out by a variety of persons, notably 

Sheriffs (who are often also Circuit Court County Registrars) and Revenue Sheriffs (engaged on a 

contract/commission basis by the Revenue Commissioners). These proposals for reform complement 

those made by the Commission as part of its wider project on the consolidation and reform of the Courts 

Acts, which culminated in its 2010 Report on the Consolidation and Reform of the Courts Acts.
17

 The 

Commissionôs Report contains a draft Courts (Consolidation and Reform) Bill which sets out in modern 

language the detailed provisions concerning the execution and enforcement of court decisions concerning 

money debts, some of which date back to the 13
th
 Century, such as the Sheriffs Act 1215.

18
 These 

consolidated and modernised existing provisions will need to be considered in the context of their 

relationship to the proposals for reform in this Report.
19

  

28. The Commission also reiterates in the Report that imprisonment simply cannot be seen as an 

acceptable enforcement mechanism for those who are unable to pay their personal debts, and the 

Commission has also concluded that it should end completely, even for those who ñcan pay.ò The 

Commission sets out in the Report the many arguments against the use of imprisonment in debt cases, 

which largely echo the valuable and long-standing work of the Free Legal Advice Centres (Flac) in this 

respect.  Imprisonment for non-payment of debt, relatively common up to 2009, effectively ended after the 

decision of the High Court in McCann v The Judge of Monaghan District Court
20

 (a case supported by the 

Northside Community Law Centre with the assistance of the Voluntary Assistance Scheme of the Bar 

Council of Ireland), which found unconstitutional the pre-2009 system by which even ñcanôt payò debtors 

with no means were imprisoned under the Enforcement of Court Orders Acts 1926 and 1940. The 

enactment by the Oireachtas of the Enforcement of Court Orders (Amendment) Act 2009 has meant that 

the circumstances under which a debtor may be imprisoned are greatly restricted.
21

 The Commissionôs 

proposals for reform will underpin this important development, and the Commission has concluded that, 

while those who ñcan payò and wilfully refuse to obey a court order should be subject to a criminal 

sanction, the appropriate sanction is a community service order.  

(4) Judicial personal insolvency law: reform of the Bankruptcy Act 1988 

29. A fourth element of the Commissionôs analysis in this Report is (as noted in the 2009 

Consultation Paper) that any review of this area of the law must be seen in the context of existing, 

admittedly limited, legislative provisions concerning personal indebtedness. In this respect, the 

Commission proposes a number of significant reforms in the current judicial, that is, court-based, 

bankruptcy regime. In the May 2010 Interim Report on Personal Debt Management and Debt 

Enforcement the Commission recommended, as an interim reform measure, the reduction of the 

discharge period in the Bankruptcy Act 1988 from 12 years to 6 years; the Civil Law (Miscellaneous 

Provisions) Bill 2010, which is currently before the Oireachtas, proposes to implement this 

recommendation. This Report contains the Commissionôs final recommendations for more wide-ranging 

reform of the bankruptcy law, currently contained in the Bankruptcy Act 1988. The Commission 

emphasises that the judicial bankruptcy process remains a suitable mechanism to deal with some forms 

of personal insolvency, including large and complex cases or those which have not been resolved using 

the Commissionôs proposed non-judicial process (for example, because a debtor did not act in good 

faith). 

                                                      
17

     LRC 97-2010.  

18
     See Part 2, Chapter 10 (sections 112 to 122) and Schedule 8 of the draft Courts (Consolidation and Reform) 

Bill in Appendix A of the Report on the Consolidation and Reform of the Courts Acts (LRC 97-2010).  

19
     This was anticipated in the Commissionôs Report on the Consolidation and Reform of the Courts Acts (LRC 

97-2010), Introduction, paragraph 19, fn13.  

20
     [2009] IEHC 276, [2010] 1 ILRM 17.  

21
  Thus a court may order the arrest and imprisonment of the debtor only if a creditor proves beyond reasonable 

doubt that a debtorôs failure to pay an instalment order was due to the debtorôs wilful refusal or culpable 

neglect: see section 6(8) of the Enforcement of Court Orders Act 1940, as inserted by section 2(1) of the 

Enforcement of Court Orders (Amendment) Act 2009. 
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(5) Regulation of debt collection undertakings 

30. The fifth element of the Commissionôs proposals for reform involves the need to regulate debt 

collection undertakings. It is clear that most existing debt collection undertakings operating in Ireland act 

responsibly and professionally in carrying out their functions. Indeed, representative bodies in the sector 

have called for suitable statutory regulation in order to ensure that the voluntary codes of practice to 

which their members conform are put on a firm legislative footing. This would have the added effect of 

preventing the emergence of unprofessional debt collection undertakings and, more worryingly, debt 

collectors who engage in actions that amount to offences under the existing criminal law, such as 

harassment under the Non-Fatal Offences against the Person Act 1997. The Commission acknowledges 

that a prosecution for harassment under the 1997 Act would deal with such extreme behaviour but the 

Commissionôs proposals involve the introduction of a standard-setting legislative regime aimed at 

supporting existing, responsible, debt collection undertakings. 

31. The Commission also notes that the regulation of debt collection undertakings should be seen in 

the wider context of the proposed regulation of money advice undertakings, which comprises an element 

of the 14 Point Action Plan in the Commissionôs Interim Report. The Commission understands that, at the 

time of writing (December 2010), legislative proposals to regulate money advice undertakings may form 

part of a Central Bank Reform Bill, which is due to published shortly. The Commission notes that, while 

money advice and debt collection involve different activities, they are closely connected with each other, 

which is evident from the reality that many existing undertakings engage in both activities. The 

Commission therefore reiterates its view here that the regulatory regime for money advice undertakings 

and for debt collection undertakings should be closely related, ideally with the same regulatory body 

being responsible for both. 

(6) Legal aid and advice and personal insolvency 

32. As already indicated, the Commissionôs deliberations leading up to the Interim Report had also 

identified the issue of the provision of legal advice and legal aid to defendants in debt proceedings.
22

 In 

the wake of the decision of the High Court in McCann v The Judge of Monaghan District Court,
23

 the 

Enforcement of Court Orders (Amendment) Act 2009 provides for legal aid and advice for any person 

who may face imprisonment for non-payment of debt. The Commission naturally supports this important 

development, although it is clear that the reformed personal insolvency regime proposed in this Report 

should make such cases extremely rare in the future.  

33. The Commission acknowledges that the issue of legal aid and advice is of great importance in 

the context of the serious long-term consequences for those who face personal indebtedness. Equally, 

the provision of legal aid and advice should not be equated with access to a solicitor or barrister in every 

setting where personal indebtedness is at issue. In this respect, the Legal Aid Board has indicated that 

the provision of legal advice (as opposed to legal aid) can be made available in the personal debt setting 

where the debtor meets the general means test applicable under the Civil Legal Aid Act 1995.
24

  The 

Commission would add that the reforms involved in the non-judicial debt settlement arrangements 

proposed in this Report are intended to provide another level of legal protection for personal debtors, 

notably through the statutory standards that will be imposed on Personal Insolvency Trustees by the Debt 

Settlement Office. To that extent, debtors and creditors alike would be provided with a statutory regime 

that will make clear how their respective rights and entitlement are respected outside the court setting 

(where legal advice would be required).  

34. The Commission nonetheless accepts that legal advice remains a matter that requires a suitable 

response. This is especially so in those settings that fall between the two extremes of, on the one hand, a 

debtor facing possible imprisonment (for which the 2009 Act already makes provision) and, on the other, 

a debtor engaged in the Commissionôs proposed non-judicial debt settlement arrangements (whose 

                                                      
22

     See Interim Report on Personal Debt Management and Debt Enforcement (LRC 96-2010), at paragraphs 

2.76-2.77. 

23
     [2009] IEHC 276, [2010] 1 ILRM 17: see paragraph 28, above.  

24
     Interim Report on Personal Debt Management and Debt Enforcement (LRC 96-2010), at paragraph 2.76. 
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interests are, to a great extent protected by the standards involved in the regime). The Commission 

accepts, however, that this is ultimately a matter which must be considered in the context of the 

resources that may be involved, in particular by the Legal Aid Board under the Civil Legal Aid Act 1995 or 

by other relevant non-statutory bodies such as Flac. The Commission considers that it is highly desirable 

that these statutory and non-statutory bodies could, with relatively modest additional financial support, 

develop co-ordinated and innovative advisory resources (including online resources) that would 

complement the direct advisory resources available through the Legal Aid Board under the 1995 Act and 

through the voluntary services provided by Flac. Such co-ordinated activities would complement and 

enhance the proposed non-judicial statutory regime proposed in this Report.  

35. The Commission now turns to provide a brief overview of the Chapters in the Report. 

H Overview of the Report 

36. The Commission now turns to provide a brief overview of the Chapters in the Report. 

37. In Chapters 1 to 3, the Commission presents recommendations for the reform of personal 

insolvency law.  These recommendations provide for three procedures designed to address the situations 

of three different categories of insolvent debtors.  In Chapter1, the Commission proposes the introduction 

of a Debt Settlement Arrangement procedure, which the Commission views as a structured non-judicial 

debt settlement mechanism, designed for cases of debtors who, while insolvent, possess the means to 

make part repayments of their debts over a period of years.  The Commission proposes that debtors who 

successfully complete a repayment plan under a Debt Settlement Arrangement should obtain a discharge 

of their remaining obligations, and this would serve as an alternative to a bankruptcy procedure. 

38. In Chapter 2, the Commission recommends the establishment of a Debt Relief Order procedure.  

This mechanism is designed to provide a debt discharge in cases of debtors who lack the means to make 

even part repayments of their obligations.  Under this procedure, the Commission proposes that a debtor 

who meets the strict entry requirements and complies with the obligations imposed should obtain a 

discharge of all of their obligations after a period of one year. 

39. In Chapter 3, the Commission presents the third element of its recommendations for the reform of 

personal insolvency law, by proposing reform of key aspects of the Bankruptcy Act 1988 in order to form 

part of a modern and effective personal insolvency system in Ireland. While the Commission does not 

make detailed proposals for the comprehensive reform of the 1988 Act, it highlights certain elements of 

the 1988 Act which are most urgently in need of reform. 

40. In Chapters 4 and 5, the Commission considers the reform of the law on the enforcement of 

judgment debts.  While Chapters 1, 2 and 3 consider the law of personal insolvency, and how the law 

should address the situations of multiply-indebted individuals who are unable to pay their debts, Chapters 

4 and 5 focus primarily on how the law should provide for the enforcement of judgment debts in cases of 

individuals who have some means to pay.  It must be noted that an important element of the law on the 

enforcement of judgments is the process of ascertaining the category into which the judgment debtor in a 

given case falls, and so there is some overlap between the ñcanôt payò and ñwonôt payò categories. 

41. The Commission divides the law on the enforcement of judgments into two discrete areas.  In 

Chapter 4 the Commission sets out its recommendations for the reform of the enforcement system as a 

whole, consisting of proposals for the establishment of new institutions and structures, while building 

upon the existing framework.   

42. In Chapter 5 the Commission recommends reforms of individual enforcement mechanisms. 

These include instalment orders, third party creditor orders (currently called garnishee orders) and 

attachment of earnings orders. Chapter 5 also deals with the need to modernise the legislative provisions 

for enforcement of judgments, currently enforced by Sheriffs and Revenue Sheriffs. 

43. In Chapter 6, the Commission discusses its recommendations for the regulation of debt collection 

undertakings. 

44. Chapter 7 is a full list of the recommendations made by the Commission in this Report. 
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45. Appendix A is a comparative overview in tabular form of debt settlement and repayment plan 

procedures found in a number of States. The Commission has included this in order to assist in seeing 

the current position in Ireland in an international comparative setting. 

46. Appendix B contains the Commissionôs draft Personal Insolvency Bill intended to implement the 

recommendations in the Report concerning the introduction of a non-judicial personal insolvency process 

and reform of the existing debt enforcement system. 

47. Appendix C contains an Outline Scheme of Amendments to Judicial Bankruptcy Legislation, 

which reflects the Commissionôs recommendations in Chapter 3 concerning reform of the Bankruptcy Act 

1988. The Commission has not included these provisions in the draft Personal Insolvency Bill in Appendix 

B as it understands that a new legislative framework to reform the Bankruptcy Act 1988 is currently 

(December 2010) under consideration. 
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1  

CHAPTER 1 PERSONAL INSOLVENCY LAW: DEBT SETTLEMENT ARRANGEMENTS 

A Introduction 

(1) Outline of the Commissionôs proposals for the reform of personal insolvency law 

1.01 In the following three Chapters, the Commission presents recommendations for the reform of 

personal insolvency law.  These recommendations provide for three procedures designed to address the 

situations of three different categories of insolvent debtors.1  In this Chapter, the Commission proposes 

the introduction of a Debt Settlement Arrangement procedure, which the Commission views as a 

structured non-judicial debt settlement mechanism, designed for cases of debtors who, while insolvent, 

possess the means to make part repayments of their debts over a period of years.  The Commission 

proposes that debtors who successfully complete a repayment plan under a Debt Settlement 

Arrangement should obtain a discharge of their remaining obligations, and this would serve as an 

alternative to a bankruptcy procedure. 

1.02 In CHAPTER 2, the Commission advances its recommendations for the establishment of a 

Debt Relief Order procedure.  This mechanism is designed to provide a debt discharge in cases of 

debtors who lack the means to make even part repayments of their obligations.  Under this procedure, the 

Commission proposes that a debtor who meets the strict entry requirements and complies with the 

obligations imposed should obtain a discharge of all of their obligations after one year.   

1.03 In CHAPTER 3, the Commission presents the third and final stage of its recommendations for 

the reform of personal insolvency law, by proposing key aspects of the Bankruptcy Act 1988 that should 

be modified in order to form part of a modern and effective personal insolvency system in Ireland. While 

the Commission does not make detailed proposals for the comprehensive reform of the 1988 Act, it 

highlights certain elements of the 1988 Act which are most urgently in need of reform. 

(2) Consultation Paper and Interim Report 

1.04 The Commissionôs Consultation Paper on Personal Debt Management and Debt Enforcement 

provisionally recommended wide-ranging reforms of personal insolvency laws in Ireland.
2
  On examining 

existing personal insolvency law under the Bankruptcy Act 1988,
3
 the Commission concluded that Irish 

law has failed to keep pace with the development of the consumer credit society.
4
   The Commission 

noted that the law provides no means of relieving the debt difficulties of over-indebted individuals, who 

may suffer the consequences of over-indebtedness indefinitely.  Irish law was also presented as falling 

behind international best practices, and particularly the principles contained in the 2007 Council of Europe 

recommendation on legal solutions to debt problems.
5
 

                                                      
1
  See the Commissionôs discussion of the distinction between ñcanôt payò and ñwonôt payò debtors at (LRC CP 

56-2009), paragraphs 1.61 to 1.74. 

2
  (LRC 56-2009) at paragraphs 5.01 to 5.179. 

3
  Bankruptcy Act 1988, No. 27/1988. 

4
  (LRC 56-2009) at paragraphs 3.174 to 3.177. 

5
  Recommendation of the Committee of Ministers to member states on legal solutions to debt problems (Council 

of Europe CM/Rec(2007)8, 2007). 
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(a) Rationales for Reform  

1.05 The Commission therefore provisionally recommended comprehensive reforms of personal 

insolvency law.  The rationales advanced for such reforms included the following:6 

 The functional economic theory that debtors should be provided with relief from their debts in 

order to restore them to a position whereby they can participate and contribute to the economy. 

 The promotion of entrepreneurship requires a ñsafety netò of debt relief procedures to exist so 

that individuals are encouraged to take the risks necessary to start and grow businesses. 

 From the point of view of economic theory, the financial and social risks of over-indebtedness 

should be placed on the party better able to bear the risk.  In most cases the creditor will be best 

placed to bear the risk due to advanced credit rating techniques and risk-based pricing, and so 

should bear the losses of default. 

 Many of the costs of over-indebtedness are borne not by either creditors or debtors, but by the 

State, through social welfare provision.  Therefore debt discharge facilities should be available to 

individuals so as to reduce their reliance on social welfare support. 

 Rehabilitative and humanitarian justifications also support the introduction of consumer debt 

relief procedures into Irish law, as society can be said to owe a duty to relieve the suffering its 

over-indebted members. 

 Finally, debt discharge is also justified from the point of view of consumer protection.  Empirical 

studies and behavioural economics theory have illustrated that consumers demonstrate a 

ñbounded rationalityò and systematically underestimate the risk of debt difficulties when 

borrowing.  Viewed in this manner, over-indebtedness is an inevitable occurrence in a modern 

consumer credit society, and so the victims of over-indebtedness must be provided with relief. 

(b) Reform of the Bankruptcy Act 1988 

1.06 Based on these considerations, the Commission concluded that ñany advanced legal system 

which operates within an economy driven by consumer credit must provide adequate and effective 

personal insolvency laws.ò
7
  The Commission provisionally recommended that a new personal insolvency 

system should be urgently introduced.
8
  The Commission took the view that this should involve two steps.  

The first should be the comprehensive reform of bankruptcy procedures as contained in the Bankruptcy 

Act 1988 in order to replace the existing system with an entirely new effective bankruptcy system.  The 

Commission however took the view that the making of detailed recommendations for a new bankruptcy 

law fell outside the scope of its project, and so merely recommended that a thorough review of the 1988 

Act should be undertaken. 

1.07 In May 2010, the Commissionôs published its Interim Report on Personal Debt Management 

and Debt Enforcement.
9
 This Interim Report set out a range of proposals for immediate reform that could 

be achieved without delay in order to respond to the pressing need for a legal response to the situation of 

personal over-indebtedness and repayment difficulties in Ireland.  This Interim Report also included a 

digest of other relevant actions taken or planned by relevant bodies in Ireland in order to address the 

problem of personal over-indebtedness.  The Interim Report further contained a summary of the long-

term reform issues identified for consideration in this final Report.  These issues included the reform of 

personal insolvency law.
10

  The Commission acknowledged that the provisional recommendations 

contained in the Consultation Paper concerned issues of medium and long-term reform of a substantial 

aspect of Irish law.  The implementation of such recommendations requires detailed and complex 

legislation.  Therefore the Commission decided that the reform of this area of law was not an appropriate 

                                                      
6
  (LRC CP 56-2009) at paragraphs 5.04 to 5.15. 

7
  (LRC 56-2009) at paragraph 5.67. 

8
  Ibid at paragraph 5.69. 

9
  (LRC 56-2010). 

10
  (LRC 56-2010) at paragraph 3.07 to 3.12. 
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subject to be considered in the Interim Report, which primarily sought to discuss reforms which could be 

implemented without delay.   

1.08 The Interim Report did propose one reform measure in the area of personal insolvency law 

however.  Noting the criticisms of the Bankruptcy Act 1988 and the rationales for reform contained in the 

Consultation Paper, the Commission indicated that while the reform of the 1988 Act requires detailed 

consideration and complex legislation, a relatively modest adjustment could be made to the Act in the 

more immediate future.  Therefore the Commission proposed that section 85(4) of the 1988 Act should be 

amended to reduce the 12 year waiting period before a bankrupt may apply for a discharge to a period of 

six years or less.
11

  The Commission acknowledged that this proposed reform would have limited effect 

however.  This is because under section 85(4) even after 12 years have passed since the beginning of 

the bankruptcy, further obstacles exist to the debtorôs discharge in that the debtor must pay in full all 

expenses, fees and costs of the bankruptcy, as well as all preferential payments before a discharge may 

be obtained. As the Commission noted in its Interim Report, in the majority of cases a debtor will be 

unable to meet these preferential payments and costs, and so may remain bankrupt indefinitely.
12

  The 

Commission returns to this issue of the obstacle posed to discharge by the requirement to pay all 

preferential payments below.
13

 

(c) Non-Judicial Debt Settlement System 

1.09 The second aspect of the reform of personal insolvency law proposed by the Commission was 

the establishment of a statutory non-judicial debt settlement system.
14

  The Commission envisaged this 

system as operating in addition to a judicial bankruptcy system, with the use of the non-judicial system 

however to be favoured and encouraged where appropriate.
15

  The Commission invited submissions as to 

how this policy of favouring non-judicial debt settlement over bankruptcy court proceedings could be 

encouraged through incentivising the use of the non-judicial system.
16

  The Commission provisionally 

recommended that the non-judicial debt system should have binding statutory force, with statutory 

provisions relating to the terms of settlements
17

 and means by which dissenting creditors could be 

compelled to participate in a proposed settlement.
18

 

1.10 The Commission provisionally recommended that the underlying principle of the debt 

settlement system should be that of ñearned dischargeò, whereby the debtor will receive a debt discharge 

only after completing a repayment plan under which as much of his or her obligations as is reasonably 

possible must be repaid.
19

 The Commission however recognised that certain exemptions would be 

necessary for debtors who have no available income from which to satisfy a repayment plan. The 

Commission invited submissions as to whether any other obligations in addition to a repayment plan 

should be imposed on debtors throughout the duration of the proceedings,
20

 and also requested views as 

                                                      
11

  (LRC 56-2010) at paragraphs 2.78 to 2.84.  Section 85(4) of the 1988 Act provides that bankrupt whose estate 

has, in the opinion of the court, been fully realised, shall be entitled to a discharge when provision has been 

made for the payment of the expenses, fees and costs due in the bankruptcy and for the preferential 

payments, and all other creditors have received at least 50% of the debts owed or the bankruptcy has lasted 

for 12 years.  The court must also be satisfied that all after-acquired property has been disclosed and that it is 

reasonable and proper to grant the application. 

12
  (LRC 56-2010) at paragraph 2.82. 

13
  See paragraphs 3.64 to 3.94 below. 

14
  (LRC CP 56-2009) at paragraph 5.71. 

15
  (LRC 56-2009) at paragraphs 5.73 to 5.78. 

16
  Ibid at paragraphs 5.84 to 5.91. 

17
  (LRC 56-2009) at paragraph 5.97. 

18
  (LRC 56-2009) at paragraph 5.91. 

19
  (LRC 56-2009) at paragraphs 5.109 to 5.113. 

20
  (LRC 56-2009) at paragraph 5.116. 
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to whether certain debts should be excluded from discharge, such as family maintenance obligations, 

fines and tort liabilities.
21

 

1.11 The Consultation Paper stated that access to the debt settlement system should be open, with 

all genuinely over-indebted individuals permitted to avail of the procedures without unnecessary 

restrictions on access.
22

  The Commission provisionally recommended that a debtor must demonstrate an 

inability to meet his or her obligations over a considerable period of time, while inviting submissions as to 

whether any other considerations should be taken into account in formulating the ñinsolvencyò criterion for 

accessing the procedure.  The Commission also invited submissions as to what, if any, ñgood faithò 

conditions should be met by debtors before they may access the debt settlement system.  In addition, the 

Commission invited submissions as to whether access to the system should be reserved for consumer 

debtors, or whether individuals whose debts arose from business obligations could also be permitted to 

access the system.  Submissions were also invited in relation to the restrictions which should be placed 

on the use of the proposed debt settlement scheme by individuals who have already availed of debt 

discharge under the scheme.
23

 

1.12 The Commission also specified certain substantive rules concerning the terms of settlements 

under the proposed new system.  Therefore the Commission emphasised that while a basic principle of 

insolvency law is that the debtorôs assets are made available for sale and that the proceeds are 

distributed amongst his or her creditors, the rights of the debtor and his or her dependents to a basic 

standard of living must also be respected.  Therefore the Commission provisionally recommended that 

legislation should provide that sufficient assets and income of the debtor must be exempt from distribution 

to creditors in order to ensure that the debtor maintains a reasonable standard of living.
24

  Methods by 

which the debtorôs home should be protected and how mortgage loans should be incorporated under the 

debt settlement system were also discussed.
25

  The Commission also provisionally recommended that 

legislation should provide for a repayment period of a reasonable length, after which the debtor should be 

automatically discharged from all non-exempt obligations.  The Commission provisionally recommended 

that the duration of this period should be three to five years, while inviting submission as to the 

appropriate precise length of this repayment period.
26

  Finally, the Commission discussed the subject of 

the appropriate structure of the proposed debt settlement system.  The Commission ultimately invited 

submissions as to the structure which the system should take, and the appropriate respective roles for 

debt advisors and the proposed enforcement office
27

 under the system.   

(3) Rationale and aims of the Debt Settlement Arrangement procedure 

1.13 In this Chapter, the Commission builds on its Consultation Paper and presents its final 

recommendations for a non-judicial Debt Settlement Arrangement procedure.  This procedure is designed 

for intermediate cases which do not justify the close supervision (of the court and Official Assignee) and 

complex procedural safeguards of bankruptcy proceedings; and which nonetheless do not qualify for the 

Debt Relief Order procedure as described in CHAPTER 2.  Primarily, the procedure is designed for 

debtors who are insolvent but are nonetheless in receipt of an income and may also have some other 

assets, and so are in a position to make partial repayments to their creditors.  The Commission intends 

that this procedure should be the primary or ñstandardò personal insolvency mechanism, as it would 

facilitate debtors in financial difficulty to repay their obligations as far as is possible, and so promote the 

                                                      
21

  (LRC 56-2009) at paragraph 5.119. 

22
  (LRC 56-2009) at paragraphs 5.120 to 5.135. 

23
  (LRC 56-2009) at paragraph 5.145. 

24
  (LRC 56-2009) at paragraphs 5.151 to 5.158. 

25
  (LRC 56-2009) at paragraphs 5.159 to 5.164. 

26
  (LRC 56-2009) at paragraphs 5.171 to 5.177. 

27
  See (LRC 56-2009) at paragraphs 6.33 to 6.70 for a discussion of the Commissionôs provisional 

recommendations for the introduction of a debt enforcement office. 
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ñearnedò ñfresh startò principle which lies behind the Commissionôs proposed system.28  In this manner the 

Debt Settlement Arrangement procedure should provide a balance between relieving individuals from 

over-indebtedness while also providing a return to creditors on what is owed to them.   

1.14 Several rationales exist for creating a new personal insolvency mechanism as an alternative to 

bankruptcy.  A number of features of bankruptcy law make it inappropriate for less complicated cases, 

particularly those of consumer debt.  Such features which may be unnecessary in simple cases of 

personal insolvency include the automatic vesting of all of the debtorôs property in the Official Assignee, 

the complicated and expensive court proceedings, and the comprehensive investigation of all of the 

debtorôs financial affairs.29  Other reasons why an alternative procedure to bankruptcy may be appropriate 

include the capability of an alternative system to promote the rehabilitation of the debtor more effectively 

and the potential of such a system to provide greater returns to creditors than bankruptcy.30  The chances 

of greater returns to creditors become particularly relevant where the alternative system involves the 

completion of a repayment plan by the debtor and where the costs of the procedure are lower than those 

in bankruptcy proceedings.  Therefore there are convincing reasons for establishing an alternative 

personal insolvency mechanism, a fact that has been recognised in many legal systems similar to that of 

Ireland. 

1.15 The Commissionôs Consultation Paper identifies further reasons why a non-judicial debt 

settlement system may be more appropriate than bankruptcy in many cases, particularly those of 

consumer debt.  First, as the problem of over-indebtedness involves non-legal difficulties and factors as 

well as legal issues, a non-judicial system may be a more appropriate forum in which to address these 

issues rather than in court proceedings.31  Secondly, most debt claims coming before the courts do not 

raise justiciable issues for decision.32  This is especially the case in cases where the debtor is admittedly 

insolvent, as the majority of bankruptcy petitions in countries with well-developed bankruptcy systems are 

brought by debtors who do not contest their obligations but rather simply lack the resources to meet 

them.33  For this reason a trend towards the administrative processing of personal insolvency cases 

outside of the judicial system can be observed in several European and other developed countries in 

recent decades.34  A third important reason in favour of a non-judicial alternative to bankruptcy is that the 

costs in a non-judicial system could be lower than those in judicial bankruptcy proceedings, which has the 

advantage of increasing access to the procedure for debtors and increasing the returns to creditors.35  A 

non-judicial system could also save costs for the State, through a reduction in the time spent by courts 

and public service staff on processing uncontroversial debt cases.  The practice of several creditors 

bringing multiple individual claims against a single debtor, which causes significant waste of court 

resources, should be reduced by the introduction of a functioning personal insolvency system.  Finally, a 

non-judicial alternative procedure to bankruptcy should be less stigmatising than judicial bankruptcy 

                                                      
28

  See Consultation Paper on Personal Debt Management and Debt Enforcement (LRC CP 56-2009) at 

paragraphs 5.109 to 5.112. 

29
  See e.g. Duns and Mason ñDebt Agreements Down Underò in Niemi, Ramsay, Whitford (eds.) Consumer 

Credit, Debt and Bankruptcy: Comparative and International Perspectives (Hart Publishing 2009) 355 at 357. 

30
  See e.g. Duns and Mason ñDebt Agreements Down Underò in Niemi, Ramsay, Whitford (eds.) Consumer 

Credit, Debt and Bankruptcy: Comparative and International Perspectives (Hart Publishing 2009) 355 at 357. 

31
  (LRC CP 56-2009) at paragraph 5.74. 

32
  (LRC CP 56-2009) at paragraph 5.75. 

33
  See paragraph 3.33 below for an illustration of the manner in which the majority of bankruptcies in a range of 

legal systems are initiated by debtors. 

34
  See paragraphs 3.123 to 3.127 below. See also the discussion of the Swedish debt settlement system, as 

operated administratively outside of the courts by the Swedish Enforcement Agency: (LRC CP 56-2009) at 

paragraphs 5.41 to 5.49. 

35
  (LRC CP 56-2009) at paragraph 5.76. 
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proceedings.36  The reduced stigma should have the effect of encouraging more insolvent debtors to 

participate actively in seeking debt relief. 

1.16 Therefore strong reasons exist for the introduction of a non-judicial debt settlement system.  

The submissions received by the Commission supported unanimously the Consultation Paperôs 

provisional recommendations for the introduction of such a system, albeit with some contributors 

highlighting the need for safeguards to be introduced limiting the effect of the system.  Others 

emphasised that the justifications and rationales behind the introduction of the system should be clearly 

enunciated and promoted so that a change of this magnitude in the legal approach to personal 

indebtedness can gain public support.  There was also unanimous agreement in the submissions 

received as to the need to reform comprehensively the Bankruptcy Act 1988, with submissions all 

accepting that the current bankruptcy procedures are entirely ineffective.  Various proposals were 

submitted as to how the 1988 Act could be reformed, with most involving the simplification and 

liberalisation of the bankruptcy regime. 

1.17 Submissions were more varied on the issue of the promotion and encouragement of non-

judicial debt settlement over judicial bankruptcy proceedings. Some objections were expressed to the 

provisional recommendations of the Commission that non-judicial debt settlement should be favoured 

over court-based personal insolvency proceedings,  while the Commissionôs invitation for submissions as 

to how participation in the non-judicial settlement system could be encouraged or possibly compelled was 

the subject of similar opposition.  Other submissions however were supportive of the Commissionôs 

proposals that non-judicial debt settlement should be promoted over judicial bankruptcy.  Some 

suggested that attempts to reach an arrangement through the non-judicial system should be an obligatory 

pre-condition for both creditor and debtor to access judicial bankruptcy procedures, while others argued 

instead that incentives should be provided to creditors to participate in non-judicial debt settlement rather 

than instituting bankruptcy proceedings.  Such incentives could involve ensuring that the costs of the non-

judicial system are low, so that higher returns would be available to creditors under this system when 

compared with the returns in a judicial bankruptcy. 

1.18 The Consultation Paper presented an outline for a non-judicial debt settlement system, while 

also highlighting several key decisions to be made in designing the system in detail.  This chapter 

therefore builds on the Commissionôs provisional recommendations and the responses received in order 

to produce detailed recommendations for the introduction of a Debt Settlement Arrangement procedure. 

1.19 The Commission recommends that a non-judicial debt settlement mechanism known as the 

Debt Settlement Arrangement procedure should be established under Irish law.  

B Structural and Institutional Framework: Personal Insolvency Trustees  

1.20 In its Consultation Paper, the Commission discussed the subject of the appropriate structure of 

the proposed debt settlement system.  The Commission ultimately invited submissions as to the structure 

which the system should take, and the appropriate respective roles for debt advisors and the proposed 

enforcement office
37

 under the system.
38

   

1.21 The Commissionôs Consultation Paper identified three primary roles to be filled in the proposed 

debt settlement system.
39

  The first role identified was that of ñmediatorò. This role was stated to involve 

the following functions: 

 Preparing an assessment of a debtorôs means. 

 Preparing a realistic, affordable and sustainable repayment plan. 

                                                      
36

  (LRC CP 56-2009) at paragraph 5.77. 

37
  See (LRC 56-2009) at paragraphs 6.33 to 6.70 for a discussion of the Commissionôs provisional 

recommendations for the introduction of a debt enforcement office. 

38
  (LRC 56-2009) at paragraph 5.108. 

39
  See Consultation Paper on Personal Debt Management and Debt Enforcement (LRC CP 56-2009) at 

paragraph 5.98 to 5.108. 
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 Negotiating debt settlements with creditors. 

 Advising debtors and providing them with money management skills. 

1.22 These functions were thought to overlap with those of money advisors, and so the Commission 

provisionally recommended that the role of mediator should be carried out by a (suitably licensed and 

regulated) money advisor.
40

  This section of the Consultation Paper also envisaged that money advice 

would be a compulsory element of the debt settlement scheme. 

1.23 The second role envisaged under the debt settlement system was that of ñadministratorò.  This 

role was described as involving the following functions: 

 Receiving payments from the debtor under a repayment plan and distributing these payments 

among creditors. 

 Receiving and selling any non-exempt assets of the debtor and distributing the proceeds among 

creditors. 

 Supervising the debtorôs compliance with a repayment plan. 

1.24 The Commission noted that while money advisors could also potentially act as administrators 

of debt settlements and perform these functions, certain disadvantages exist in giving this role to 

advisors.  The Commission therefore indicated that alternative solutions could provide for a trustee to 

administer settlements, or for these administration functions to be attributed to the proposed debt 

enforcement office.  The Commission therefore invited submissions as to the role which money advisors 

should hold under the system, and as to the appropriate actor to fill the role of administrator. 

1.25 In addition, the Consultation Paper identified a third supervisory role which should be 

performed by an administrative body.  The Paper suggested that this role should be assigned to the 

proposed debt enforcement office, and that it would consist of the following functions: 

 Exercising the power to impose a settlement in cases where creditors unreasonably refuse to 

accept a debtorôs proposal of settlement. 

 Exercising the power to stay enforcement proceedings when an application for debt settlement is 

made and throughout the duration of the debt settlement plan. 

 Registering and maintaining records of all debt settlements and enforcement proceedings. 

1.26 The Paper indicated that a right to challenge any decisions made by the office in the courts 

should be available to debtors or creditors, but that the grounds on which a challenge could be made 

should be limited so that debt difficulties can be resolved through non-judicial settlement in as many 

cases as possible.  Various examples were then provided of how this function of the enforcement office 

could link debt settlement and enforcement procedures.   

1.27 This Part focuses on the subject of structural and institutional issues relating to the 

Commissionôs proposed debt settlement system.  It discusses options for the form that the system should 

take, and the actors to be involved.  Certain key roles in the debt settlement system are identified, and the 

Chapter discusses the actors who should fill these roles.  The structure of the system cannot be 

discussed in complete isolation from substantive issues relating to the terms of debt settlement 

arrangements however, and an issue arises as to whether different structural arrangements will be 

necessary under the system so as to accommodate different categories of debtors.  The question as to 

whether debtors should be placed into different categories and different procedures based on their ability 

and/or inability to participate in a repayment plan is therefore also discussed. 

1.28 As noted above, the Commission received several submissions in relation to the appropriate 

actors involved in the debt settlement process.   In addition, the Commission has held discussions with 

various stakeholders in the as part of its consultation process, during which this subject has also been 

discussed.  These submissions have been most helpful and have informed the Commissionôs 

recommendations. 

                                                      
40

  (LRC CP 56-2009) at paragraph 5.100. 
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(1) Role of Personal Insolvency Trustee as ñMediatorò and ñAdministratorò: Terminology 

1.29 An important issue arising in several submissions is that of the role described as that of 

ñmediatorò in the Consultation Paper.41  The Consultation Paper noted that debt counselling plays a key 

role in consumer bankruptcy and debt settlement systems in other countries, and took the view that debt 

counselling and money advice should play a central role in the proposed debt settlement system.  The 

Consultation Paper therefore provisionally recommended that the role of ñmediatorò in the proposed 

statutory debt settlement scheme should be carried out by a money advisor.42  In this Report, the 

Commission refers to the Personal Insolvency Trustee as performing this role. 

1.30 Several submissions raised issues for consideration in this Report regarding the role of 

ñmediatorò in the debt settlement system.  First of all, submissions sought further clarification of the exact 

scope of the role and the functions to be performed by this actor in the process.  Secondly, the view was 

expressed that money advisors traditionally operate as advocates and advisors for debtors and so may 

not be sufficiently independent to operate as a ñmediatorò in the traditional meaning of the term as an 

impartial and independent third party who assists parties to a dispute to come to their own resolution.  

This objection was acknowledged to depend on the definition given to the term in the Commissionôs final 

Report, however.  If the role of a ñmediatorò is to be one of an independent third party in this sense, it may 

be more appropriate to provide for both a money advisor to assist the debtor throughout the debt 

settlement process and an independent mediator to negotiate a settlement between the debtor and his or 

her creditors. 

1.31 Therefore the Commission first addresses the exact role to be filled by the ñmediatorò under the 

debt settlement system.  As noted above, the Commission views this role as encompassing the following 

functions: 

 Preparing an assessment of a debtorôs means. 

 Preparing a realistic, affordable and sustainable repayment plan. 

 Negotiating debt settlements with creditors. 

 Advising debtors and providing them with money management skills.43 

1.32 The Commission acknowledges that for the purposes of increasing certainty, the term 

ñmediatorò may not be most appropriate for this role.  The Commissionôs Report on Alternative Dispute 

Resolution: Mediation and Conciliation44 describes the process of mediation as a a facilitative, consensual 

and confidential process, in which parties to the dispute select a neutral and independent third party to 

assist them in reaching a mutually acceptable negotiated agreement.  The participation of the parties in 

the process is voluntary and the mediator plays no advisory or evaluative role in the outcome of the 

process, but may advise on or determine the process. 

1.33 Mediation is categorised in the Commissionôs Report on Alternative Dispute Resolution: 

Mediation and Conciliation as a form of facilitative alternative dispute resolution process, which involve 

neutral and independent third parties providing assistance in the management of the process of dispute 

resolution.  Under facilitative forms of alternative dispute resolution, the third party has no advisory or 

determinative role in the resolution of the dispute, but rather assists the parties in reaching a mutually 

acceptable agreement by encouraging parties to define the issues in dispute, with the aim of finding 

common ground on which agreement or compromise can be formed.  This ñneutral and independent third 

partyò in the mediation process is referred to as the mediator.  The Report on Alternative Dispute 

Resolution: Mediation and Conciliation describes how the process of mediation usually consists of: 

                                                      
41

  See (LRC CP 56-2009) at paragraphs 5.98 to 5.103. 

42
  In this Report, as in the Commissionôs Interim Report, the Commission uses the term ñmoney advisorò in a 

broad sense to refer to all services traditionally provided by money advisors such as employees of the Money 

Advice and Budgeting Service (MABS), and the individuals or organisations providing those services: see 

Interim Report on Personal Debt Management and Debt Enforcement (LRC 96-2010) at paragraph 2.12. 

43
  See paragraphs 1.21 and 1.22 above. 

44
  LRC 98-2010. 
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 an explanatory joint session attended by both parties to the dispute, at which the mediator 

explains the process and assesses whether the case is suitable for mediation; 

 confidential private meetings held individually between the mediator and each of the parties to 

the dispute, at which each party communicates their respective positions to the third party; 

 a stage during which the mediator tries to establish areas of common ground between the parties 

and explores proposals for a mutually acceptable agreement with both parties; 

 the closing joint session, at which an agreement drafted by the mediator is signed by both parties 

to the dispute. 

1.34 The Commission acknowledges that the role of the proposed third party in the reaching of a 

Debt Settlement Arrangement does not correspond fully with the process of mediation and the traditional 

role of a mediator.  Such a third party would perform an important role in advising the debtor of his or her 

options and in assisting the debtor in formulating an offer for a repayment plan to be presented to 

creditors.45  Such an advisory role may not be consistent with the role of a mediator as traditionally 

understood.  This view has been reflected in the submissions received by the Commission in relation to 

the idea of a money advisor acting as a ñmediatorò under the scheme.  Submissions have indicated that 

as money advisors effectively act as an advocate for debtors, and provide advisory and counselling 

services, such actors would not be sufficiently independent to be considered as acting as mediators.  It 

should be noted however that money advisors, such as those of the MABS, are nonetheless independent 

and impartial in exercising some of their functions, such as when preparing a comprehensive and 

accurate statement of the debtorôs financial affairs (through the MABS Standard Financial Statement) for 

presentation to the debtorôs creditors.46 

1.35 For the avoidance of confusion the Commission therefore takes the view that the term 

ñmediatorò should not be used to describe the role of the third party intermediary in the proposed Debt 

Settlement Arrangement procedure who performs the functions of preparing a statement of the debtorôs 

means; proposing a repayment plan; and conducting negotiations with creditors.47  As is seen below, the 

Commission recommends that the Personal Insolvency Trustee playing this ñmediatorò role should also 

hold the role described as ñadministratorò in the Consultation Paper.48  The Personal Insolvency Trustee 

should be responsible for administering and supervising agreed Debt Settlement Arrangements, and in 

particular for performing the following functions: 

 Receiving payments from the debtor under a repayment plan and distributing these payments 

among creditors; 

 Receiving and selling any non-exempt assets of the debtor and distributing the proceeds among 

creditors 

 Supervising the debtorôs compliance with a repayment plan. 

                                                      
45

  For example, under the Individual Voluntary Arrangement (IVA) process in the UK (see (LRC CP 56-2009) at 

paragraphs 5.26 to 5.29), an insolvency practitioner owes a duty to advise a debtor of his or her options before 

formally entering the IVA process.  During the formal process however, the insolvency practitioner must act 

independently and impartially in fulfilling his or her duties to the court and to creditors: see Morgan Causes of 

Early Failure in Individual Voluntary Arrangements (Kingston Business School Occasional Paper No. 63, 

2009), available at: 

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/research/personaldocs/IVA%20Research%2

0-%20Occasional%20Paper.pdf.  

46
  For a discussion of the Standard Financial Statement, see Interim Report on Personal Debt Management and 

Debt Enforcement (LRC 96-2010) at paragraphs 2.45 to 2.47. 

47
  A full discussion of the functions to be performed by the Personal Insolvency Trustee is provided below: see 

paragraphs 1.59 to 1.65. 

48
  See Consultation Paper on Personal Debt Management and Debt Enforcement (LRC CP 56-2009) at 

paragraphs 5.104 to 5.105. 
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A more detailed discussion of these two different sets of functions is provided below.49  In subsequent 

paragraphs, the Commission recommends that these two types of functions should however be exercised 

by a Personal Insolvency Trustee.   

(2) The Role of Money Advisors  

1.36 The next issue to be discussed is the Consultation Paperôs provisional recommendation that 

the intermediary and administrator roles under Debt Settlement Arrangements should be filled by a 

money advisor/debt counsellor.  The Consultation Paper provisionally recommended that only licensed 

agencies and money advisors should be permitted to fulfil this role,50 with reference to the Commissionôs 

provisional recommendation that a licensing regime should be introduced for money advice 

undertakings.51  It should be noted in this regard that the Department of Finance has indicated that it is 

examining the possibility of introducing a regulatory framework for the money advice industry.52 

1.37 Submissions and consultation have raised several points suggesting that this role should not 

necessarily be filled by a money advisor, such as an employee of the Money Advice and Budgeting 

Service (MABS).  First, a risk exists that the core functions of money advisors could be diluted if too much 

time is spent to processing Debt Settlement Arrangements.53  Money advisors carry out important 

educational functions concerning money management skills, and this function is important for the 

rehabilitation of debtors.54    The process of administering Debt Settlement Arrangements is resource-

intensive, with considerable administrative work to be conducted in managing and distributing a debtorôs 

regular repayments to creditors.  For example, MABS provides such a service under its Special Account 

scheme, but limits its provision to only those of its clients in most need of the service.55  While this limiting 

of the use of the Special Account Service is partly due to the MABS policy of promoting the self-

empowerment of debtors and the management of a clientôs own financial affairs, it is also at least partly 

influenced by the strain on resources posed by the use of this service.   

1.38 Secondly, the client base of money advisors such as MABS may be different from the types of 

debtors expected to use the Debt Settlement Arrangement procedure.  In 2009, 69% of MABS clientsô 

primary income came from social welfare payments.56  A significant portion of these debtors may be more 

suited to the Debt Relief Order procedure rather than the Debt Settlement Arrangement procedure, as 

they may have very limited disposable income and so may not be in a position to contribute towards a 

repayment plan.  If the resources of money advisors such as MABS were to be directed towards 

                                                      
49

  See paragraphs 5.104 to 5.105 below. 

50
  See Consultation Paper on Personal Debt Management and Debt Enforcement (LRC CP 56-2009) at 

paragraphs 5.100 to 5.103. 

51
  See (LRC CP 56-2009) at paragraphs 4.236 to 4.254; Interim Report on Personal Debt Management and Debt 

Enforcement (LRC 96-2010) at paragraphs 2.12 to 2.20. 

52
  See (LRC 96-2010) at paragraph 2.16. 

53
  On this point, see also Reifner, Kiesilainen, Huls, Springeneer Consumer Overindebtedness and Consumer 

Law in the European Union (Report to Commission of the European Communities, Health and Consumer 

Protection Directorate-General Contract Reference No. B5-1000/02/00353) at 63; Huls ñOverindebtedness 

and Overlegalization: Consumer Bankruptcy as a Field for Alternative Dispute Resolutionò Journal of 

Consumer Policy 20: 143, 1997 at 254. 

54
  Section 7 of the Comhairle Act 2000, as amended by section 27 of the Social Welfare (Miscellaneous 

Provisions) Act 2008 states that the functions of the Money Advice and Budgeting Service are ñto provide 

advice to individuals for the purpose of the management, avoidance, reduction and discharge of personal debt 

and in relation to money management.ò  This emphasises the preventive educative role of MABS, as well as 

its role in assisting those already experiencing debt difficulties. 

55
  For example, in 2009 only 2,618 of the 22,962  cases handled by the MABS required the use of the Special 

Account: See Statistics for Q1, Q2, Q3, Q4 2009 (Money Advice and Budgeting Service 2010), available at: 

http://www.mabs.ie/publications/STATS/MABS%20stats%20Q4%202009.pdf.   

56
  Ibid.   
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processing and administering Debt Settlement Arrangements for debtors in receipt of higher incomes with 

considerable disposable income to go towards repayments, this may mean that less resources would be 

available to serve the core clientele of MABS, and the population for whom the service was originally 

established.  As MABS is a free-of-charge money advice service,  funded by the Department of Social 

Protection, it is also questionable whether a State-funded service should be provided without charge to 

individuals who are in receipt of sufficient income to make contributions towards the cost of providing the 

service.  In contrast, as noted below,57 the Commission recommends that the Debt Relief Order 

procedure should be accessible only through MABS advisors, as the debtors qualifying for this procedure 

fall within the core clientele of MABS and are also not in a position to pay for the services of a fee-

charging Personal Insolvency Trustee of a Debt Settlement Arrangement repayment plan.   

1.39 Thirdly, a related point is that the Debt Settlement Arrangement procedure is designed to cater 

for a wide range of debtors, with varying levels of indebtedness and assets.  Particularly due to current 

economic conditions, the Commission understands that there are significant numbers of individuals in 

financial difficulty with indebtedness standing at very high levels and who are in possession of 

considerable assets.  Several consumer debtors have amassed debts due to investment purchases in 

recent years.  Similarly, the Commission takes the view that the procedure should be available to 

individuals whose debts have arisen from business transactions as well as consumer debtors.  These 

debtors would again not meet the characteristics of the core clientele of money advisors such as the 

MABS, and their situations may also fall outside of the areas of expertise of money advisors.  

Complicated issues of property ownership, revenue law and employment law may arise in such cases, 

and these issues may not fall within the core skills of money advisors.  Therefore it may be appropriate in 

such cases for an individual other than a money advisor, such as a solicitor or accountant, to take 

responsibility for preparing and administering a Debt Settlement Arrangement.   

1.40 For these reasons, the Commission takes the view that the role of Personal Insolvency Trustee 

should not be confined exclusively to money advisors.  The Commission recommends that the role of 

Personal Insolvency Trustee should be open to a wider category of operators, subject to the requirement 

that all applicants should be licensed to act in these roles by the Debt Settlement Office, as is discussed 

below.58  Such operators could include insolvency practitioners from the accountancy and legal 

professions, as well as others deemed to meet the requisite standards of fitness for obtaining a licence.  

The Commission proposes in addition that private trustees in judicial bankruptcy proceedings should be 

subject to the same regulatory regime, and that a single Personal Insolvency Trustee licence should be 

introduced which must be held by any person seeking to act as a trustee in either the Debt Settlement 

Arrangement procedure or judicial bankruptcy proceedings. 

1.41 The Commission recommends that the role of Personal Insolvency Trustee should not be 

confined to money advisors/money advice undertakings.  The Commission recommends that a licensing 

system for Personal Insolvency Trustees should be introduced under the supervision of the Debt 

Settlement Office, and that any persons meeting the requisite standards for such a licence should be 

eligible to act as a Personal Insolvency Trustee. 

1.42 This is not to say that money advisors should not act as Personal Insolvency Trustees under 

the proposed Debt Settlement Arrangement procedure, but that these roles should not be restricted to 

money advisors.  Money advice organisations such as MABS may wish to provide these services.  In so 

far as the provision of these services would be resource-intensive and would involve providing assistance 

to debtors falling outside of the core MABS clientele, the organisation may wish to explore the possibility 

of deducting a portion of the repayments administered in order to fund the costs of providing such 

services.  This is of course an operational business decision to be made by MABS, and the Commission 

does not express any further view on the matter. 

1.43 Money advisors would continue to play an important role in advising over-indebted individuals 

of their options, statutory and non-statutory, even if they do not act as Personal Insolvency Trustees.  The 

importance of the initial advice given to debtors in advance of their entering into a formal statutory 

                                                      
57  See Chapter 2 below. 

58
  See paragraphs 1.131 to 1.168 below. 
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repayment programme has been emphasised by evaluations of such programmes in other countries.59  

While under the Individual Voluntary Arrangement procedure in England and Wales the intention of the 

legislation is that a debtor prepares a proposal for an IVA and presents this to an Insolvency Practitioner 

to present it to his or her creditors, in reality debtors seek out the advice of an Insolvency Practitioner or 

other advisor in advance of preparing a proposal.60  Also, the Pre-Action Protocol in Consumer Debt 

Claims proposed in the Commissionôs Interim Report provides for the recommendation by creditors that 

the debtor seeks money advice in advance of the commencement of legal proceedings.61  For a 

significant number of debtors it may be the prospect of court proceedings that may force them to take 

action regarding their indebtedness, and so the money advice received as part of the pre-action process 

may be the means by which such debtors gain information concerning the Debt Settlement Arrangement 

procedure.  Therefore money advisors will continue to play an important role in advising debtors at this 

stage. 

1.44 In this regard the Commissionôs proposals are similar to those made by the Australian Law 

Reform Commission (ALRC) when proposing a repayment plan-based alternative to bankruptcy.62  The 

recommendations of the ALRC provided that money advisors (known in Australia as ñfinancial 

counsellorsò) should be eligible to be appointed to administer debt repayment plans.63  The ALRC 

cautioned however that its intention was not that these counsellors should lose their independence or that 

their present role of counselling and advising debtors should be affected.  The ALRC instead 

recommended that those counsellors who wished to assume responsibility for administering repayment 

arrangements under the proposed new scheme could apply for accreditation to act in such a role, while 

the activities of those counsellors who do not wish to perform these additional duties would remain 

unaffected. 

(3) Assigning the role of Personal Insolvency Trustee (Intermediaries/ Administrators) to 

the Same Actor 

1.45 A further issue on which the Commission invited submissions in its Consultation Paper was 

whether the roles of Intermediary and Administrator should be capable of being held by the same person, 

or alternatively whether these roles should be divided amongst different persons or bodies.64  One 

possibility discussed in the Consultation Paper was to assign the role of administering Debt Settlement 

Arrangements to a public sector administrative body, while the role of Intermediary could be assigned to 

another individual.  The Commission received several submissions in relation to this point.  The 

submissions were evenly split between those arguing that the roles should be held by different actors, 

and those recommending that they should be held by the same actor.   

1.46 The Commission notes that this is an issue that has raised controversy and consideration in 

other countries.  For example, under the Individual Voluntary Arrangement (IVA) procedure in England 

and Wales,65 an individual Insolvency Practitioner (IP) holds both the role of nominee ï who presents a 

proposal for an arrangement to creditors on behalf of the debtor ï and of supervisor ï who is responsible 

for administering the arrangement.66  Under the IVA procedure, a debtor in financial difficulty will generally 

approach an IP for advice and with a view to ascertaining whether the IP will consent to act for the debtor 
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  See Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School 

Occasional Paper No. 63, 2009) at 29 to 33, 40 to 41. 

60
  Ibid at 12; Fletcher The Law of Insolvency (4

th
 ed. Sweet and Maxwell 2009) at 54. 

61
  See (LRC 96-2010) at paragraphs 2.59 to 2.65; Appendix C. 

62
  See The Law Reform Commission of Australia General Insolvency Inquiry Volume 1 (Report No. 45, 1988) at 

186ff. 

63
  Ibid at 189. 

64
  See (LRC CP 56-2009) at paragraphs 5.104 to 5.105. 

65
  See (LRC CP 56-2009) at paragraphs 5.26 to 5.29. 

66
  See e.g. Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School 

Occasional Paper No. 63, 2009) at 12. 
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in relation to the presentation of a proposal to the debtorôs creditors.  The debtor must make full 

disclosure of his or her financial affairs to the IP at this stage, who will require such information before 

consenting to act as a nominee in respect of the proposal.67  At this preliminary stage the IP owes a duty 

to the debtor to ensure that he or she receives appropriate advice and that if the debtor proceeds with an 

IVA, that this is the best solution in the debtorôs circumstances.68  Once the debtor has agreed to the 

content of the proposal and the IP has prepared a report for submission to the court, the IP formally 

becomes the nominee.  At this stage the IPôs duties shift, as the nominee owes a duty to the court to 

report on the efficacy of the proposed arrangement and to balance fairly the interests of the debtor and 

creditors.  The IP no longer has a duty to the debtor and must act impartially and independently from all 

parties, including creditors.  If the proposal is approved and becomes an IVA, a resolution is proposed for 

the appointment of a supervisor to the IVA.  As the supervisor is usually the same person as the nominee, 

this shift in duties of the IP has been described as ñan ethical minefieldò.69  Therefore concerns of 

potential conflicts of interest have been raised in relation to this situation where the IP owes different 

duties to different parties at various stages throughout the process. 

1.47 As can be seen from the table below, a similar situation exists under the repayment plan-based 

personal insolvency schemes of many countries in Europe and the Commonwealth.  Thus in Australia, 

under both the Part IX (Consumer) Debt Agreement70 and the Part X Personal Insolvency Agreement71 

procedures, the same person in assisting the debtor in presenting a repayment proposal, and in 

administering an agreed repayment arrangement.72  This person is known as the administrator in the case 

of the Part IX procedure, and the trustee in the case of the Part X procedure.  Administrators and trustees 

are registered and supervised by the Inspector-General in Bankruptcy, as discussed further below. 

1.48 In Canada, these roles are also performed by the same person, with an administrator (the 

Bankruptcy Trustee) responsible for assisting the debtor to prepare, and also supervising, an 

arrangement under the Division II Consumer Proposal procedure;73 while a trustee (usually a private 

sector insolvency practitioner) assists in the preparation and administers arrangements under the 

Business Proposal procedure.74   

1.49 Similarly under the Proposal procedure in New Zealand, a trustee assists the debtor in 

presenting a proposal to creditors and also administers the agreed arrangement.75  Under the Summary 

Instalment Order procedure, however, these functions are performed by different actors.76  This is 

because no proposal is prepared for approval by creditors under this procedure, but rather the Official 

Assignee makes an order imposing a repayment arrangement on the parties.  The instalment repayment 

arrangement is then supervised by a Summary Instalment Order Supervisor, who must be approved by 

the Official Assignee to act in this capacity.   
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  See Fletcher The Law of Insolvency (4
th

 ed. Sweet and Maxwell 2009) at 54 to 55. 

68
  Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School Occasional 

Paper No. 63, 2009) at 12. 

69
  Ibid. 

70
  See Part IX of the Bankruptcy Act 1966 (Cth) (Aus). 

71
  See Part X of the 1966 Act. 

72
  The role of the Official Receiver in accepting a debtorôs application and presenting the debtorôs proposal to the 

creditorsô meeting must however be noted. This means that some of the functions corresponding to those 

proposed by the Commission for the Personal Insolvency Trustee are performed by the Official Receiver: see 

paragraph 1.186 below. 
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  See Part III, Division II of the Bankruptcy and Insolvency Act (Can). 

74
  See Part III, Division I of the Bankruptcy and Insolvency Act (Can). 

75
  See Part 5, Subpart 4 of the Insolvency Act 2006 (NZ). 
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  See Part 5, Subpart 5 of the Insolvency Act 2006 (NZ). 
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1.50 The Summary Instalment Order procedure involves the imposition of terms on the parties 

rather than the presentation of a proposal by the debtor to be approved by creditors.  For this reason it is 

perhaps not appropriate to compare the operation of this procedure with the Debt Settlement 

Arrangement procedure proposed by the Commission.  Similarly, the systems in France, Germany, 

Netherlands and Sweden involve the imposition of a repayment plan by a public body (a court in France, 

Germany and Netherlands; the State enforcement agency in Sweden). Therefore these systems provide 

little guidance as to the question of whether the proposed roles of Intermediary and Administrator should 

be held by the same person or body.   

1.51 Of the systems discussed that provide for the presentation of a proposed arrangement to 

creditors, in each a single actor is responsible for assisting the debtor in the preparation and presentation 

of the proposal, and for supervising the arrangement.  A primary advantage of such an approach is that it 

helps to reduce the costs of the arrangement procedure, as only one third party actor is required.  This of 

course means that only one set of costs and fees must be paid.  This argument in favour of giving the two 

roles to the same actor is convincing, particularly when the goal of keeping the costs of the procedure, for 

both the parties involved and for the State, as low as possible is considered.77   Particularly if 

responsibility for administering a debtorôs repayments was given to the proposed Debt Settlement Office, 

the resource-intensive work of administering agreements would be assigned to a public body, which may 

lead to considerable public expenditure.  Issues of duplication of work may also arise if these functions 

were spread between two different actors, and there may be an advantage in allowing an administrator 

who is already familiar with the debtorsô case to be responsible for administering the arrangement he or 

she has helped prepare.  A further major advantage which the Commission finds convincing is that if the 

same actor is responsible for both proposing and negotiating an arrangement, and for supervising the 

arrangement to completion, this actor has a strong interest in ensuring that a viable arrangement is 

reached which is sustainable over its entire duration.  Submissions received included the suggestion that 

in furtherance of this goal of seeking to ensure viable plans are agreed, the proposed Debt Settlement 

Office could monitor the failure and success rates of arrangements prepared and administered by 

individual intermediaries/administrators, with negative assessments perhaps impacting on the fitness of 

the actors in question to hold the requisite licence.   

1.52 For these reasons, the Commission recommends that the functions of intermediary and 

administrator of Debt Settlement Arrangements should be incorporated into a single position of Personal 

Insolvency Trustee.  The Commission acknowledges the points made in submissions regarding the need 

to avoid conflicts of interest of the type described above,78 and the benefits of separating the two 

functions for this reason and from the point of view of ensuring transparency.  The Commission however 

takes the view that such goals can be ensured through appropriate regulation of the activities of Personal 

Insolvency Trustees.  The Commissionôs proposals for the regulation of such actors are discussed 

below.79 

1.53 The Commission recommends that the role of Personal Insolvency Trustee should incorporate 

what are sometimes described as the intermediary role (the role before a Debt Settlement Arrangement is 

agreed) and also the administrator role (the role after a Debt Settlement Arrangement is agreed and is 

being implemented). 

(4) Public Sector v Private Sector 

1.54 A further important issue raised in the Commissionôs consultation process is that of the 

respective roles of the public and private sectors in the proposed debt settlement system.   In particular, 

the question arises as to whether the role of Personal Insolvency Trustee (Intermediary and 

Administrator) should be filled by public officials (of the Debt Settlement Office, for example) or private 

sector actors, operating on a commercial basis.  As the analysis above suggests, the Commission takes 

the view that the role of Personal Insolvency Trustee (Intermediary and Administrator) should be filled by 

private sector actors. The fees to be charged in such cases would be subject to the general statutory 
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framework proposed by the Commission80 and would be paid by creditors, as they would come from 

deductions from the regular repayments being made by the Personal Insolvency Trustee to creditors on 

behalf of the debtor.  There are several reasons for the Commissionôs conclusion on this issue. 

1.55 First, the Commission recognises that personal insolvency law reform and the introduction of 

the proposed Debt Settlement Arrangement procedure is urgently necessary.  The establishment of a 

public framework for the negotiation and administration of Debt Settlement Arrangements would be a 

considerable undertaking, involving the creation of administrative structures and the hiring and training of 

a considerable number of staff.  In contrast, private sector operators, if subject to suitable standards and 

supervision, would be in a position to provide the required services more readily without the initial outlays 

on infrastructure that would be required if the services were to be provided by a public body.  Secondly, 

issues of both principle and practicality in relation to the costs of funding the proposed system suggest 

that private sector operators should be used to fulfil the key role of Personal Insolvency Trustee 

(Intermediary and Administrator), and that these should be remunerated by deductions from the 

payments to creditors. The problem of over-indebtedness is one arising in the private sector and is 

generated from the relationship between debtor and creditor.  A strong argument therefore exists for the 

costs of remedying the problem of over-indebtedness to be borne by the credit industry, rather than by 

the State.  This view is consistent with one of the key principles lying behind the concept of debt 

discharge, that the risk of financial distress caused by insolvency and over-indebtedness should be 

placed on the party better able to bear the risk.81  Creditors, due to their expertise in assessing the risk of 

repayment and through advanced tools such as credit reporting systems, are in a position to prevent the 

risk of default and over-indebtedness, and so should be made to bear their share of the costs of 

remedying situations of over-indebtedness.  Furthermore, a Debt Settlement Arrangement would involve 

the collection and distribution of a debtorôs excess income to creditors, meaning that creditors receive the 

benefit of repayment without incurring collection costs, often where otherwise no such repayment would 

be forthcoming. If a State-funded public body was responsible for negotiating and administering 

arrangements, creditors would be receiving these services from the State free of charge, a position which 

is difficult to justify.  In this regard the Commission rejects the view that it is inappropriate for fees to be 

charged by commercial operators at the expense of the payments to creditors.  The reality of a situation 

of insolvency is that costs are incurred in assessing an individualôs available income and assets and 

distributing these among all of a debtorôs creditors.  These costs must be borne by someone and it more 

fitting that they are borne by the creditors who can limit the costs (through their ability to limit the risk of 

default),82 rather than by the State, who is in no position to limit costs.  This is especially the case when it 

is considered that often the State will already be incurring expenditure by treating the problem of over-

indebtedness, through the funding of the Money Advice and Budgeting Service and through the provision 

of social welfare payments to those in financial difficulty.83  From a practical point of view, the cost to the 

State of establishing a framework of Personal Insolvency Trustees (Intermediaries and Administrators) 

would be a considerable burden.  Even if a public office was to fund its operating costs through 

contributions from industry or through deductions from the amounts distributed under arrangements, the 

initial outlay for the establishment of such a public system would be substantial, and would an obstacle to 

the creation of the proposed procedure.   

1.56 Thirdly, the option of attributing the functions of Personal Insolvency Trustees (Intermediaries 

and Administrators) to MABS money advisors must be rejected for the reasons identified above.84  The 
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  See paragraphs 1.66 to 1.68 below. 

81
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philosophy and core functions of the MABS could be threatened by imposing such a role, as is discussed 

in more detail above.  Finally, the Commission acknowledges that private sector operators may already 

possess the skills and expertise required to carry out the functions of Personal Insolvency Trustees 

(Intermediaries and Administrators), and that it would be wasteful for such knowledge to be under-used 

and/or duplicated by a public system.  Private sector operators may also be well placed to provide the 

services in an efficient manner, as they would be subject to commercial and competitive pressures. 

1.57 For these reasons, the Commission recommends that the role of Personal Insolvency Trustee 

should be capable of being held by a private sector commercial operator, subject to such operators 

meeting the requisite fitness standards and being subject to regulatory supervision.85  As noted above, 

this would not exclude MABS money advisors from acting in this capacity, but such MABS advisors would 

be required to apply for a licence to operate in this role in a manner similar to private sector commercial 

operators.  The following paragraphs discuss the regulatory regime to be applicable to those actors 

operating as Personal Insolvency Trustees, and the role of the State in the system, as represented by the 

Debt Settlement Office. 

1.58 The Commission recommends that the role of Personal Insolvency Trustee in the context of 

Debt Settlement Arrangements should be capable of being held by (suitably licensed and regulated) 

private sector commercial operators. 

(5) Functions, Powers and Duties of Personal Insolvency Trustee in Debt Settlement 

Arrangement   

1.59 The Commission now turns to specify more precisely the content of the role of Personal 

Insolvency Trustee in the context of a Debt Settlement Arrangement.  The various functions required to 

be carried out for a successful system of repayment plans/schemes of arrangement can be partly 

identified from the procedures in place in other countries.   

1.60 Under the IVA process in England and Wales, a ñnomineeò is responsible for a number of 

functions in the preparation of an arrangement before it comes into effect.  A debtor seeking to present to 

his or her creditors a proposal for an IVA may apply to court for an interim order, the effect of which is to 

allow a court to stay any enforcement proceedings against the debtor.86  The proposal must specify some 

person, known as ñthe nomineeò, to act in relation to the arrangement either as trustee or otherwise for 

the purpose of supervising its implementation.87  The court will not make an interim order unless it is 

satisfied that the nominee under the proposal is willing to act in relation to the proposal.88  Before the 

debtor prepares a proposal, he or she will usually obtain advice from a prospective nominee.89  The 

nominee at this stage usually receives full disclosure of the debtorôs financial affairs, and advises the 

debtor as to his or her options.  The nominee usually also assists in the preparation of a statement of 

affairs at this time, with detailed standards regarding the preparation of such a statement to be found in 

the relevant Statement of Insolvency Practice.90  The person who is to act as nominee will also in practice 

draw up the terms of the proposal to be presented to creditors, again in accordance with the relevant 

Statement of Insolvency Practice.91  The nominee is also under a duty to consider the proposal before it is 

presented to a creditorsô meeting, in order to consider whether it is viable, fair to the debtor and creditors, 

an acceptable alternative to bankruptcy, and fit to be considered by creditors.92  Therefore it can be seen 

that even before the proposal for an IVA has been forwarded to the debtorôs creditors, the nominee 
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  See paragraphs 1.131 to 1.168. 

86
  Sections 253 to 254 of the Insolvency Act 1986 (UK). 

87
  Section 253(2) of the 1986 Act. 
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  Section 255(1)(d) of the 1986 Act. 
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  See Fletcher The Law of Insolvency (4

th
 ed. Sweet and Maxwell 2009) at 54. 
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  Statement of Insolvency Practice 3: Voluntary Arrangements (England and Wales) (Version 4 Joint Insolvency 

Committee 2007) at paragraphs 4.1 to 4.3.  
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  Appendix to Statement of Insolvency Practice 3: Voluntary Arrangements (England and Wales), Ibid. 
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  Ibid at paragraphs 5.1 to 5.4. 
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performs initial functions of advising the debtor of his or her options, explaining the nature and 

consequences of an IVA and the roles of the nominee in the process, and taking all necessary steps to 

ascertain the debtorôs financial circumstances.93   

1.61 Following these initial stages of the process, the Insolvency Act 1986 provides that the 

nominee is to perform the following functions: 

 The nominee must submit a report to the court stating: 

o Whether the voluntary arrangement which the debtor is proposing has a reasonable 
prospect of being approved and implemented 

o Whether in his opinion a meeting of debtorôs creditors should be summoned to consider 
debtorôs proposal 

o where and when the meeting is proposed to be held.
94

  

 The nominee may apply to court for the discharge of an interim order if the debtor has failed to 

submit terms of the IVA document and/or statement of affairs.95 

 The nominee must summon a creditorsô meeting for the time, date and place proposed in the 

report given to court.96 

 The nominee may challenge the decision of the creditorsô meeting.97 

 The nominee must report any criminal conduct engaged in by the debtor to the relevant authority, 

and is obliged to assist the relevant investigating authority in a criminal investigation.98 

Where the proposal has been accepted by the creditorsô meeting and takes effect as an IVA, the person 

who has been carrying out the functions of the nominee shall be known as the ñsupervisorò of the IVA.99  

The powers and functions of the supervisor then include the following: 

 The primary duty of the supervisor is to ensure that the IVA proceeds in accordance with the 

terms of the agreed proposal.100  This involves the following: 

o Maintaining regular conduct with the debtor, obtaining reports as may be appropriate to 

the case. 

o Monitoring any problems that may arise and where it appears that the terms of the IVA 

may not be achieved, discuss them with the debtor. 

o If events (such as a change in the debtorôs circumstances) suggest that the terms of the 

IVA may not be followed, the supervisor should take appropriate action, such as 

explaining the circumstances to creditors at the next available opportunity. 

o If it becomes clear that the fee payable to the supervisor will exceed the estimate given to 

creditors in the proposal, he/she must notify creditors of this fact, explain why the 

estimate has been exceeded, and provide a revised estimate. 
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  See Statement of Insolvency Practice 3: Voluntary Arrangements (England and Wales) (Version 4 Joint 

Insolvency Committee 2007) at paragraphs 3.1 to 4.3. 
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  Section 256(1) of the Insolvency Act 1986.  See also Statement of Insolvency Practice 3: Voluntary 

Arrangements (England and Wales) (Version 4 Joint Insolvency Committee 2007) at paragraphs 6.1 to 6.7. 
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  Section 256(6) of the 1986 Act. 
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  Section 257(1) of the 1986 Act.  See also Statement of Insolvency Practice 3: Voluntary Arrangements 

(England and Wales) (Version 4 Joint Insolvency Committee 2007) at paragraphs 7.1 to 7.15. 

97
  Section 256(2)(c) of the 1986 Act. 
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  Sections 256(2), (3) and (4) of the 1986 Act. 
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  Section 263(1) and (2) of the 1986 Act. 

100
  Statement of Insolvency Practice 3: Voluntary Arrangements (England and Wales) (Version 4 Joint Insolvency 

Committee 2007) at paragraphs 8.1 to 8.2. 
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 Where the arrangement has been fully implemented the supervisor must conclude his 

administration as expeditiously as possible.101 

 In circumstances of likely failure or default the supervisor must consider how matters should 

proceed.102 

o Where failure has occurred the supervisor should notify the creditors accordingly and 

advise them what action has taken or proposes to take. 

o The supervisor must ascertain who is entitled to the remaining assets or monies in the 

event of the failure of an IVA. 

 The supervisor may apply to court for directions.103 

 The supervisor may present to the court a petition for a bankruptcy order to be made against the 

debtor in the event of a default under the IVA.104 

1.62 Similarly, in Australia Guidelines issued by the Inspector-General in Bankruptcy outline the 

powers, functions and duties of a Debt Agreement Administrator as follows.  The administrator must: 

 Certify that he/she has consented to deal with the identified property in the manner specified in 

the proposal. 

 Certify that the debtor has received specified information about alternative means of dealing with 

financial difficulty. 

 Certify that having regard to the circumstances in existence at the time when the debtorôs 

statement of affairs was signed by the debtor, the administrator has reasonable grounds to 

believe that the debtor is likely to be able to discharge the obligations created by the agreement 

as and when they fall due. 

 Certify that he/she has reasonable grounds to believe that all information required to be set out in 

the debtorôs statement of affairs and proposal explanatory statement, has been set out and that 

the administrator has a reasonable basis for believing that the debtor has properly disclosed their 

affairs to creditors. 

 Ensure that the certification provided to the Official Receiver with the debt agreement proposal is 

correct. 

 Deal with the debtorôs property in the manner specified in the debt agreement. 

 Respond in a timely manner to reasonable requests from creditors about the progress of 

individual agreements. 

 Respond in a timely manner to reasonable requests from debtors for information. 

 Ensure that creditors and the Official Receiver are informed where the debtor defaults in certain 

circumstances. 

 Inform the Official Receiver within 5 working days after the end of the agreement. 

 Handle and properly account for money including paying all money received from debtors under 

agreements to the credit of a single interest-bearing bank account and keeping such accounts, 

books and records as are necessary to give a full and correct account of the administration of the 

debt agreement. 

 Answer any inquiries about the debt agreement and cooperate with any inquiry or investigation 

made by the Inspector-General. 
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  Ibid at paragraph 9.1. 
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  Statement of Insolvency Practice 3 op cit at paragraphs 9.2 to 9.4. 
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 Take his/her remuneration in accordance with the Act including maintaining a separate record of 

money received, payments made and the balance of money held in relation to each debt 

agreement and at least once every 45 days, reconcile the balance held in the bank account with 

these records. 

1.63 The Commission takes the view that these two accounts of the roles of intermediaries in 

personal insolvency repayment plan arrangement systems are useful for illustrating the roles that the 

Commission proposes should be held by the Personal Insolvency Trustee under the Debt Settlement 

Arrangement procedure.  The Commission therefore recommends that the role of Personal Insolvency 

Trustee should include the following functions, powers and duties.  The Personal Insolvency Trustee 

should: 

 Consent to act in the role of Personal Insolvency Trustee for the purposes of the Debt Settlement 

Arrangement. 

 Hold a meeting with the debtor and provide information to the debtor about his or her options for 

addressing his or her situation of financial difficulty, and certify that such information has been 

provided. 

 Receive a full disclosure of the debtorôs financial affairs, and, if such a step has not already been 

taken, assist the debtor in completing a Standard Financial Statement.105  The Trustee should 

also make a statement to the effect that the Trustee has reasonable grounds to believe that the 

information contained in the debtorôs statement of affairs is complete and accurate.
106

 

 Prepare a proposal to be considered and voted upon at a creditorsô meeting. 

 Consider the likely viability of the proposal, its fairness to all parties involved, whether it is an 

acceptable alternative to bankruptcy or a Debt Relief Order, and whether it is otherwise fit to be 

considered by creditors. 

 Submit a report to the Debt Settlement Office stating whether the proposed Debt Settlement 

Arrangement has a reasonable prospect of being accepted by creditors and completed 

sustainably by the debtor; and whether a creditorsô meeting should be summoned to consider the 

proposal. 

 Summon a creditorsô meeting. 

 Report any alleged criminal conduct engaged in by the debtor and assist in any investigation. 

The Personal Insolvency Trustee should be given the power to challenge the decision of the creditorsô 

meeting under certain limited grounds. 

In turn, the Commission recommends that the role of Personal Insolvency Trustee should involve the 

following functions, powers and duties.  The Personal Insolvency Trustee should: 

 Ensure that the Debt Settlement Arrangement proceeds in accordance with its accepted terms. 

 Maintain regular contact with the debtor, obtaining reports and conducting reviews as may be 

required. 

 Monitor any problems that may arise and where a default appears likely to take place, discuss 

the issue with the debtor. 

 If a variation in the terms of the arrangement is required (e.g. due to changes in the debtorôs 

circumstances), take appropriate action to achieve an alteration of the original terms. 

 Take his/her remuneration in accordance with the legislative and regulatory rules including 

maintaining a separate record of money received, payments made and the balance of money 
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held in relation to each Debt Settlement Arrangement.  Notify creditors of any fee increase 

occurring during the course of the administration of the arrangement. 

 Deal with the debtorôs property in the manner specified in the debt agreement. 

 Respond in a timely manner to reasonable requests from creditors about the progress of 

individual agreements. 

 Respond in a timely manner to reasonable requests from debtors for information. 

 Ensure that creditors and the Debt Settlement Office are informed where the debtor defaults in 

certain circumstances. 

 Handle and properly account for money including paying all money received from debtors under 

agreements to the credit of a single interest-bearing bank account and keeping such accounts, 

books and records as are necessary to give a full and correct account of the administration of the 

debt agreement. 

 Answer any inquiries about the debt agreement and cooperate with any inquiry or investigation 

made by the Debt Settlement Office or court. 

 Notify the Debt Settlement Office where he or she has reason to believe that the debtor may 

have committed a criminal offence.107 

 Cooperate in any criminal investigation being conducted against the debtor by the relevant 

authorities. 

 Make an application to court for the termination of the Debt Settlement Arrangement and/or the 

adjudication of bankruptcy of the debtor.108 

 Make an application to the Debt Settlement Office for the formal recognition of the end of the 

Debt Settlement Arrangement in cases where a six month arrears default has occurred.109 

1.64 The Commission recommends that the role of Personal Insolvency Trustee should involve two 

sets of functions in a Debt Settlement Arrangement.  The first set of functions should apply before the 

Debt Settlement Arrangement is agreed and require that the Trustee should: (a) confirm in writing that he 

or she has consented to act in the role of Personal Insolvency Trustee for the purposes of the Debt 

Settlement Arrangement, and has entered into an agreement with the debtor to make the payments to 

creditors (ñindividual debt settlement agreementsò) comprising the Debt Settlement Arrangement; (b) hold 

a meeting with the debtor and provide information to the debtor about his or her options for addressing his 

or her situation of financial difficulty, and certify that such information has been provided; (c) receive a full 

disclosure of the debtorôs financial affairs, and, if such a step has not already been taken, assist the 

debtor in completing a Standard Financial Statement; (d) make a statutory declaration to the effect that 

the Trustee has reasonable grounds to believe that the information contained in the debtorôs statement of 

affairs is complete and accurate; (e) prepare a proposal to be considered and voted upon at a creditorsô 

meeting; (f) consider the likely viability of the proposal, its fairness to all parties involved, whether it is an 

acceptable alternative to bankruptcy or a Debt Relief Order, and whether it is otherwise fit to be 

considered by creditors; (g) submit a report to the Debt Settlement Office stating whether the proposed 

Debt Settlement Arrangement has a reasonable prospect of being accepted by creditors and completed 

sustainably by the debtor; and whether a creditorsô meeting should be summoned to consider the 

proposal; and (h) summon a creditorsô meeting. 

1.65 In turn, the Commission recommends that the second set of functions given to the Personal 

Insolvency Trustee should apply after the Debt Settlement Arrangement is agreed and require that the 

Trustee should: (a) ensure that the Debt Settlement Arrangement proceeds in accordance with its 

accepted terms; (b) maintain regular contact with the debtor, obtaining reports and conducting reviews as 

may be required; (c) monitor any problems that may arise and, where a default appears likely to take 
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place, discuss the issue with the debtor; (d) if a variation in the terms of the a Debt Settlement 

Arrangement is required, take appropriate action to achieve a variation; (e) comply with any requirements 

under the proposed legislation or Regulations made under the legislation concerning his or her 

remuneration, including maintaining a separate record of money received, payments made and the 

balance of money held in relation to any Debt Settlement Arrangement; (f) notify creditors of any increase 

in his or her remuneration occurring during the course of the administration of the Debt Settlement 

Arrangement; (g) deal with the debtorôs property in the manner specified in the Debt Settlement 

Arrangement; (h) respond in a timely manner to reasonable requests from creditors about the progress of 

individual debt settlement agreements; (i) respond in a timely manner to reasonable requests from a 

debtor for information; (j) ensure that creditors and the Debt Settlement Office are informed where the 

debtor defaults in prescribed circumstances; (k) handle and properly account for money including paying 

all money received from debtors under individual debt settlement agreements to the credit of a single 

interest-bearing bank account and keeping such accounts, books and records as are necessary to give a 

full and correct account of the administration of the individual debt settlement agreements; and (l) answer 

any inquiries about the individual debt settlement agreements and cooperate with any inquiry or 

investigation made by the Debt Settlement Office or court. 

(6) Tender/Panel System 

1.66 As noted above, the Commission recommends that private practitioners should fill the role of 

Personal Insolvency Trustee under the proposed Debt Settlement Arrangement procedure.  As is 

discussed further below, any practitioner wishing to operate in this role should be required to obtain a 

licence and should be subject to the supervision of the Debt Settlement Office.110 

1.67 The Commission takes the view that it may be appropriate for eligibility for the positions of 

Personal Insolvency Trustee to be limited to members of a panel of practitioners drawn up for this 

purpose.  Practitioners satisfying the licensing conditions could apply to become members of this panel 

according to a tendering system, and the panel should have a specified time frame of 3 years, and that 

the panel would then be reviewed in the same publicly tendered manner.  The Debt Settlement Office 

would also specify the range of fees to be charged by the panel members to debtors. This approach of 

creating a panel of limited number would ensure that there are sufficient numbers of practitioners to act in 

the role of Personal Insolvency Trustee in the system, and also to limit the detrimental effects of 

aggressive competitive practices among insolvency practitioners in other countries such as Canada111 

and England and Wales.112  The performance of Trustees (Intermediaries/Administrators) on the panel 

would also be monitored by the Debt Settlement Office as the relevant regulatory body, and such 

performance standards would be considered when the membership of the panel is being renewed.  In this 

manner an approach based upon a panel of practitioners could also provide further supervisory oversight 

of the system, and further eliminate problems arising in similar processes in other countries. 

1.68 The Commission recommends that the Debt Settlement Office establish a panel of persons by 

public tender to act as Personal Insolvency Trustees for a 3 year period in the Debt Settlement 

Arrangement, and that the Debt Settlement Office would set out indicative fees to be charged by Trustees 

as part of the licensing regime. 

                                                      
110

  See paragraphs 1.137 to 1.168 below. 

111
  See e.g. Ramsay ñMarket Imperatives, Professional Discretion and the Role of Intermediaries in Consumer 

Bankruptcy: A Comparative Study of the Canadian Trustee in Bankruptcyò 74 American Bankruptcy Law 

Journal (2000) 399 at 423 to 426. 

112
  Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business School Occasional 

Paper No. 63, 2009) at 4. Available at: 

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/research/personaldocs/IVA%20Research%2

0-%20Occasional%20Paper.pdf. 



 

32 

C Regulation of Personal Insolvency Trustees 

1.69 The Commission takes the view that the effective operation of the Debt Settlement 

Arrangement procedure depends on ensuring high standards among the individuals filling the role of 

Personal Insolvency Trustee.  Essential to this goal is the establishment of a rigorous regulatory system 

for these actors.  The following paragraphs contain a discussion of approaches to the regulation of 

insolvency practitioners and administrators of comparable personal insolvency arrangements in other 

countries.  Subsequent paragraphs discuss similar comparative regimes for the regulation of private 

sector trustees acting in formal judicial bankruptcy proceedings. The Commission then presents its 

recommendations for the establishment of a regulatory system for all Personal Insolvency Trustees, 

which also encompass their role as private trustees in bankruptcy proceedings. 

(1) Regulation of trustees in bankruptcy proceedings: Models for Consideration 

(a) Irish Corporate Insolvency Law: General Scheme of a Companies Consolidation and 

Reform Bill 

1.70 A proposal for the introduction of a regulatory system for corporate liquidators has recently 

been made in Ireland, and this should be considered when deciding how private trustees in bankruptcy 

should be regulated.  The Company Law Review Group (CLRG) has published a General Scheme of a 

Companies Consolidation and Reform Bill,
113

 in respect of which heads have been agreed and which has 

been included in the September 2010 Government Legislation Programme.
114

  In Part A11 of the CLRG 

Scheme, concerned with the Winding-Up of corporate bodies, Head 68 specifies provisions relating to 

qualifications for appointment as a liquidator of a company in winding-up proceedings.  This provision 

seeks to introduce into Irish law for the first time restrictions on those who may act in this capacity of 

liquidator.  The authorisation regime contained in the Scheme limits access to the position of liquidator to 

those who are members of certain professional bodies or who have obtained authorisation from ñthe 

Supervisory Authorityò,
115

 this authority being a public company designated by the Minister for Enterprise, 

Trade and Innovation to perform the functions and exercise the functions attributed to it by the proposed 

legislation. The provision for the establishment of this body is equivalent to section 5(1) of the Companies 

(Auditing and Accounting) Act 2003, and the public company established by the Minister to carry out 

these functions under the 2003 Act is the Irish Auditing and Accounting Supervisory Authority (IAASA).  

Therefore the appropriate Supervisory Authority for company liquidators under the CLRG Scheme is also 

the IAASA. 

1.71 Head 68 of the CLRG Scheme therefore provides that: 
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a person shall not be qualified for appointment as a liquidator of a company, whether 

provisionally or otherwise, whether in a court ordered winding-up or in a voluntary winding-up, 

unless heð  

 (a) is a member of a [prescribed/regulated] accountancy body within the meaning of Part A14 

Head 10 [equivalent of Section 4 of the Companies (Auditing and Accounting) Act, 2003] who 

holds a [current practicing certificate] unless prohibited by that body from acting as a liquidator;  

 (b) is a member of the Law Society of Ireland who holds a current practicing certificate from such 

body unless prohibited by that body from acting as a liquidator; or  

 (c) is a member of such other professional body as the Supervisory Authority may from time to 

time recognise for the purposes of this head, with authority from such body to practice, unless 

prohibited by that body from acting as a liquidator; or  

 (d) having made application to the Supervisory Authority within two years from the operative date 

in the prescribed form and paid the prescribed fee in such manner as may be prescribed, has 

been authorised by the Supervisory Authority to be so appointed, on the grounds thatð  

o (i) he has prior to the coming into operation of this Bill obtained adequate relevant 

experience and knowledge of the law applicable to winding-up of companies by virtue of 

having been employed in relevant work by a person who was a member of a body 

referred to in paragraphs (a), (b) or (c) or by virtue of having practised in a Member State 

as a liquidator, and  

o (ii) he is, in the opinion of the Supervisory Authority following consultation with the 

Director of Corporate Enforcement a fit and proper person to act as a liquidator, and  

o (iii) he is not a member of a body referred to in paragraphs (1)(a) to (c). 

1.72 It can be seen that regulatory controls applicable to the professions of accountants and 

solicitors are seen to be sufficient to allow members of recognised accountancy bodies and of the Law 

Society of Ireland qualify to act as a liquidator without satisfying any further conditions.  The IAASA may 

also recognise other professional bodies, such that membership of such bodies will entitle a person to act 

as a liquidator.  For persons falling outside of these professional bodies an alternative qualification 

process applies, which requires an application to be made to the IAASA.  Under the ñgrandfatheringò 

provision, a person may become authorised to act as a liquidator on the grounds that before the coming 

into operation of the legislation he or she has obtained adequate relevant experience and knowledge of 

the law applicable to the winding-up of companies.
116

  This experience is to have been obtained by virtue 

of having been employed in relevant work by a person who was a member of a body listed above, or by 

virtue of having practised in an EU Member State as a liquidator.  In addition to having this experience, 

the person must, in the opinion of the IAASA following consultation with the Director of Corporate 

Enforcement, be a fit and proper person to act as a liquidator.
117

 

1.73 Under subhead 68(3), a person shall not be qualified for appointment as a liquidator of a 

company unless he or she holds insurance indemnity cover relating to him and any servant or agent in his 

or her employment or engagement.  Details regarding to the amount and terms of this indemnity 

insurance shall be specified by the IAASA from time to time. 

1.74 The Scheme provides that a person who acts as liquidator of a company while not being 

qualified shall be guilty of a category two offence.
118

 

1.75 It should be noted that Head 69 of the General Scheme provides that certain persons are 

ineligible for appointment as a liquidator.  Under subhead 69(1), a body corporate shall not be qualified 

for appointment as a liquidator and a body corporate which acts as a liquidator shall be guilty of a 
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category three offence.  In addition, 69(2) provides that none of the following persons shall be qualified to 

act as a liquidator: 

 a person who is, or who has within 12 months of the commencement of the winding-up been, an 

officer or servant of the company; 

 except with the leave of the court, a parent, spouse, brother, sister or child of an officer of the 

company; 

 a person who is a partner or in the employment of an officer or servant of the company; 

 a person who is not qualified by virtue of this subhead for appointment as liquidator of any other 

body corporate which is that companyôs subsidiary or holding company or a subsidiary of that 

companyôs holding company, or would be so disqualified if the body corporate were a company. 

1.76 It is to be a category two offence for any of these persons to act as a liquidator.  If a liquidator 

is adjudicated bankrupt, his or her office shall be vacated and he shall be deemed to be removed as of 

the date of adjudication.
119

 

1.77 Therefore, the proposed new regime for the regulation of company liquidators could be 

considered as a possible model for the regulation of private trustees under a new bankruptcy system.  

Similarly, the system for the regulation of Insolvency Practitioners is now presented as a model for 

consideration as part of the proposed review of the Bankruptcy Act 1988. 

(b) England and Wales: the Office of Insolvency Practitioner 

1.78 Under English law, on the making of a bankruptcy order against a debtor, the Official Receiver 

automatically becomes receiver and manager of the bankruptôs estate until such time as it vests in a 

trustee.120  At this point a duty is placed on the Official Receiver to decide whether to summon a meeting 

of the bankruptôs creditors for the purpose of appointing a trustee in bankruptcy.121  The rationale behind 

imposing a duty on the Official Receiver to decide whether or not to convene a creditorôs meeting is to 

limit the costs of bankruptcy proceedings as far as is possible.  Therefore as a private trustee is to be 

remunerated from the debtorôs assets in priority to all other debts, the expense of a meeting will be 

avoided where the debtorôs assets are so limited as to mean that if a trustee was appointed and paid 

there would be no assets left to distribute amongst unsecured creditors.122  Therefore where the debtorôs 

assets are this few, the bankruptcy must be administered by the Official Receiver at the expense of the 

public, with the Official Receiver then remaining in the position of trustee.    

1.79 If a meeting is called however, a private trustee will be appointed where a resolution for his or 

her appointment is passed by a majority in value of those creditors present and voting.123  The creditors 

also have the power to appoint a ñcreditorsô committeeò to perform a number of functions, including 

maintaining communications between the trustee and creditors, and authorising the trustee to carry out 

certain functions for which creditor assent is required.124  Therefore this position is similar to that under 

Part V of the Irish Bankruptcy Act 1988.  The key difference under English law is that the trustee 

appointed by creditors must be a qualified Insolvency Practitioner, as is now described.125 
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1.80 Under the Insolvency Act 1986, eligibility to act as an office holder in any type of insolvency 

proceedings, both corporate and personal, is restricted to persons who are qualified to act as an 

Insolvency Practitioner within the meaning of the Act.
126

  Therefore a person must meet certain criteria in 

order to hold the position of liquidator, provisional liquidator, administrator or administrative receiver of an 

insolvent company, or the trustee in bankruptcy or interim receiver of an insolvent individual.
127

  Only 

similarly qualified Insolvency Practitioners may hold the position of supervisor or nominee of either a 

company voluntary arrangement (CVA) or an individual voluntary arrangement (IVA) also.   

1.81 The requisite qualifications required to act as an insolvency practitioner are specified in section 

390 of the 1986 Act.  First, only an individual (and not a legal person) may act as an insolvency 

practitioner.  Secondly, to be qualified to act, a person must be authorised to do so either by virtue of 

membership of a recognised professional body or by holding an authorisation granted by a competent 

authority.   

1.82 Under the first method of obtaining authorisation, the insolvency practitioner must be a member 

of, and must be permitted to act as an insolvency practitioner by, a professional body recognised for this 

purpose by the Secretary of State of the Department of Business, Innovation and Skills.  A body may be 

recognised if it regulates the practice of the profession and enforces rules for ensuring that those of its 

members permitted to act as insolvency practitioners are fit and proper persons so to act, and meet 

acceptable requirements as to education and practical training and experience.
128

  If a body no longer 

satisfies these criteria, its recognition can be withdrawn by the Secretary of State.  Thus far seven 

Recognised Professional Bodies, regulating the professions of solicitors and accountants, have been 

recognised under the Act.
129

  These seven bodies are: 

 The Chartered Association of Certified Accountants; 

 The Insolvency Practitioners Association; 

 The Institute of Chartered Accountants in England and Wales; 

 The Institute of Chartered Accountants in Ireland; 

 The Institute of Chartered Accountants in Scotland; 

 The Law Society of England and Wales; 

 The Law Society of Scotland. 

1.83 The alternative method of obtaining authorisation to act as an Insolvency Practitioner for those 

who are not members of these professional bodies is through application to a ñcompetent authorityò, 

which is in effect the Secretary of State of the Department of Business, Innovation and Skills.
130

  The 

Secretary will then make a decision using such information as the applicant is required to furnish and 

based on the two grounds of whether the applicant is a fit and proper person to act as an insolvency 

practitioner and whether the applicant meets the prescribed requirements with respect to education and 

practical training and experience.   

1.84 The matters to be taken into account in deciding whether the applicant is a fit and proper 

person are specified in the Insolvency Practitioners Regulations 2005.
131

  They include whether the 

applicant has been convicted of any offence involving fraud, dishonesty or violence; and whether the 

applicant has contravened any provision of insolvency legislation.  Consideration will also be given to 
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whether the applicant has engaged in any practices appearing to be deceitful, oppressive or otherwise 

unfair or improper, which cast doubt upon his probity or competence for discharging the duties of an 

insolvency practitioner.  The Secretary will also have regard to the prior conduct of the applicant in 

carrying out any insolvency practice.  In particular consideration will be given to whether such practice 

was carried on with appropriate independence, integrity and skill in accordance with generally accepted 

professional standards; whether adequate systems of control, including accounting records, have been 

maintained on an adequate basis; and whether the applicant has failed to disclose fully an existing or 

apparent conflict of interest in any case where he or she has acted as an insolvency practitioner. 

1.85 The 2005 Regulations also specify detailed requirements as to education and training, with 

different standards to be satisfied by applicants who have never previously been authorised to act as 

insolvency practitioners and by those who have previously been so authorised.
132

  These requirements 

include an obligation to pass the Joint Insolvency Examination set by the Joint Insolvency Examination 

Board, and also demand that applicants have acquired certain levels of work experience. 

1.86 An authorisation granted by the Secretary of State may be withdrawn if its holder is no longer a 

fit or proper person to act as an insolvency practitioner, or if the holder has failed to comply with any 

relevant provisions of the Act or any regulations made under these provisions.
133

 

1.87 The system for the regulation of Insolvency Practitioners (IPs) has therefore been described as 

a regulatory model of ñpractitioner-led self-regulation within a statutory framework overseen by the 

state.ò134  Despite the variety of Recognised Professional Bodies responsible for regulating IPs, the 

Insolvency Service seeks to co-ordinate and harmonise the approach of these regulators, as well as to 

establish common professional standards through the following instruments:135 

 A Memorandum of Understanding between the Recognised Professional Bodies and the 

Insolvency Service, compliance with which is a condition of the continuing recognition of the 

body.  This aims to harmonise approaches of the professional bodies to issues such as 

authorisation, ethics, complaints-handling, monitoring and bonding. 

 The Joint Insolvency Committee is a body established to promote common professional and 

ethical standards and to ensure that IPs are dealt with uniformly by the regulatory bodies.  It 

issues two forms of instrument to achieve this aim: mandatory Statements of Insolvency 

Practice,136 and voluntary Insolvency Guidance Papers. 

 Common principles for monitoring IPs are agreed between the Secretary of State for Business, 

Innovation and Skills and the Recognised Professional Bodies. 

 The Joint Insolvency Committee issues common ethical standards applicable to all IPs. 

 Common qualifications exist in the form of the Joint Insolvency Examination. 

1.88 It should be noted also that some control is exercised over Insolvency Practitioners by the 

courts.137  For example, a liquidator can be removed from office by a court order or creditorsô meeting 

convened for that purpose, while similar provisions apply to trustees in bankruptcy and administrators.  

Also, the level of these office-holdersô remuneration is fixed by the liquidation committee or the creditorsô 
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meeting, but can be challenged in court.  In addition to these court-based mechanisms, office-holders are 

also subject to general private law obligations in the form of fiduciary duties and duties of care and skill.138 

1.89 Each of the Recognised Professional Bodies has procedures in place for handling complaints 

against IP members.139  These procedures have been described as being aimed at maintaining standards 

in the respective professions rather than acting as redress mechanisms for aggrieved individuals.  The 

procedures are not concerned with dispute resolution, but the monitoring of standards.  The procedures 

tend to be extremely formal, with clear written rules.  Avenues of appeal exist for members also.  The 

procedure is dominated by the profession, albeit with some lay involvement.  The complainant usually 

plays little part in the complaint-handling procedure.  There is a strong link between complaints and 

disciplinary processes in the Recognised Professional Bodies.  Complaints against IPs are in this way 

assessed to see if they go to the core of whether the IP is fit and proper to practice.  If a complaint does 

not raise such issues, and merely concerns a breach of a Statement of Insolvency Practice or ethical 

code, complaints may be treated as relatively minor, and would only result in serious action being taken if 

non-compliance was repetitive or systematic.140  Generally in the professional bodies, the complaints-

handling procedures are linked to the authorisation and monitoring process, so that new complaints are 

reported to the committee within the professional body that grants and renews licences to practice as an 

IP.  In this regard the professional bodies have been described as following a ñjoined-upò process, with 

complaints feeding into discipline and monitoring; monitoring processes raising complaints and 

disciplinary matters; and information sharing between the various processes.141 

1.90   In its role as regulator of regulators, the Insolvency Service monitors the complaints-handling 

procedures of the Recognised Professional Bodies.  This monitoring primarily takes the form of requiring 

the bodies to submit their complaints statistics on an annual basis.142  If any complaints arise as to how 

complaints are being handled, they may be raised during a monitoring visit.  There is no formal appeal 

route to the Insolvency Service from the determination of a body in relation to a complaint or disciplinary 

matter and the Service has no power to intervene.  The Insolvency Service is therefore limited to raise 

concerns informally with the body in question, or to address an issue more formally during a monitoring 

visit, as previously mentioned. The Service may however take up matters arising from the disciplinary 

measures taken by the professional bodies (as reported in the annual reports of the bodies to the 

Service).  One issue that may be taken up is if the Service did not consider that a penalty ordered in 

disciplinary proceedings was adequate.143 

1.91 The Insolvency Service, as regulator of regulators, monitors and supervises the complaints-

handling procedures of the Recognised Professional Bodies (RPBs).  Under the Memorandum of 

Understanding, the RPBs must give guidance to the public on how to make a complaint; must provide for 

the investigation of complaints by individuals with appropriate training and skill; and must ensure that 

complaints are progressed expeditiously and impartially.144 In contrast to the relatively detailed 

complaints-handling and disciplinary processes in the professional bodies, the Insolvency Service has 

relatively informal mechanisms for dealing with the directly licensed IPs who are not members of a RPB.  

There is no hierarchy of disciplinary committees, and the Service has no powers to issue sanctions other 

than the ultimate sanction of withdrawal of authorisation.  Section 393 of the Insolvency Act 1986 limits 

the Insolvency Serviceôs powers to deciding whether or not the applicant for the office of IP is fit and 

proper to hold that role, and can only accept or reject authorisation on a positive or negative finding of this 
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fit and proper test.  Therefore the Insolvency Serviceôs powers are lesser than those of the RPBs, who for 

example can impose conditions on an authorisation to act as an IP. 

(c) Australia: Registered Trustees 

1.92 Under Australian law, bankruptcies may be administered either by the Official Trustee, a public 

official, or by a private trustee who has been registered to act as a bankruptcy trustee.  High standards 

are expected of bankruptcy trustees, who must ñmaintain the utmost professionalism, independence, 

impartiality, honesty and ethics in their dealings.ò145 Bankruptcy trustees are considered officers of the 

Court, and so are expected to observe standards as high as those of a court or judge.  Their duties are to 

exercise the powers in order to further the objectives of the Australian Bankruptcy Act 1966, including 

those of equality between creditors and fairness to debtors.146  The system for the registration of trustees 

therefore seeks to establish and maintain these high standards among bankruptcy trustees. 

1.93  To become a registered trustee, an applicant must apply to the Inspector-General in 

Bankruptcy (with the Insolvency and Trustee Service Australia (ITSA)ôs independent Regulation Branch 

acting as a delegate of the Inspector-General for these regulatory purposes).147  The Inspector-General 

then convenes a committee to consider the application, with the committee to be composed of the 

Inspector-General or delegate, an officer of the Australian Public Service, and a registered trustee (of at 

least five yearsô experience) nominated by the Insolvency Practitioners Association (IPA).148  The 

committee considers the application and supporting documentation, as well as conducting an interview.  

The applicant may also be asked to sit an examination.  Once the committee makes a decision whether 

or not to permit the registration of the applicant as a bankruptcy trustee (providing reasons for this 

decision), the Inspector-General must accept the decision.  Any decision of the committee may be 

reviewed before the Administrative Appeals Tribunal.149 

1.94 The committee must decide that the applicant should be registered if the committee is satisfied 

that the applicant:150 

 has the qualifications, experience, knowledge and abilities prescribed by the regulations; and 

 will take out insurance against liabilities that the applicant may incur working as a registered 

trustee; and 

 has not been convicted, within 10 years before making the application, of an offence involving 

fraud or dishonesty; and 

 has not been a bankrupt or a party (as debtor) to a debt agreement or Part X administration 

within 10 years before making the application; and 

 has not had his or her registration as a trustee cancelled within 10 years before making the 

application on the ground that: 

o he or she contravened any conditions imposed by a committee on his or her practice as a 

registered trustee; or 

o he or she failed to exercise the powers of a registered trustee properly; or 
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o he or she failed to carry out the duties of a registered trustee properly; or 

o he or she failed to properly carry out the duties of an administrator in relation to a debt 

agreement; and 

o has not had his or her registration as a debt agreement administrator cancelled under 

section 186K [of the Bankruptcy Act 1966],151 within 10 years before making the 

application, on the ground that he or she failed to properly carry out the duties of an 

administrator in relation to a debt agreement; and 

o has not had his or her registration as a debt agreement administrator cancelled, within 10 

years before making the application, as a result of an order under section 185ZCA [of the 

Bankruptcy Act 1966]. 

1.95 In relation to the first conditions that the applicant demonstrate his or her experience, 

knowledge and abilities, three main conditions in particular must be fulfilled.152  The applicant must first 

have completed the academic requirements for the award of a degree, diploma or similar qualification 

from an Australian university or college of advanced education, or other Australian tertiary institution of an 

equivalent standard, being a degree, diploma or similar qualification granted to a person who has 

completed (i) a course of study in accountancy of not less than 3 yearsô duration; and (iii) a course of 

study in commercial law of not less than 2 yearsô duration. Secondly, the applicant must have been 

engaged in relevant employment on a full-time basis for a total of not less than 2 years in the preceding 5 

years.  Finally, the applicant must demonstrate an ability to perform satisfactorily the duties of a 

registered trustee immediately after registration.  It should be noted that even if the applicant does not 

meet these conditions, the committee may yet decide that the applicant should be registered if the 

committee is of the opinion that the applicant is suitable to be registered as a trustee.153  If the applicant 

fails to satisfy the other conditions listed above, however, the committee is obliged to refuse the 

application for registration.154   

1.96 Therefore an application must be accompanied by a statement illustrating that the above 

conditions have been met, and must also include two references of a specified type.155   

1.97 If the committee has decided that the applicant should be registered, the Inspector-General in 

Bankruptcy must register the applicant provided that the requisite fees have been paid.156 The applicantôs 

details are then entered in the National Personal Insolvency Index.  Registration has effect for three 

years, but may be extended before the end of this period on application in writing to the Inspector-

General.157  The committee (and so the Inspector-General) may decide that the applicantôs registration 

should be subject to specified conditions.158  A registered trustee may however apply to the Inspector-

General for any conditions imposed to be changed or removed, and the Inspector-General must once 

again convene a committee of similar representative composition as the original committee to assess this 

application.159   
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1.98 Once registered, the conduct of a bankruptcy trustee is supervised, and is subject to the 

continuous threat of involuntary termination.160  The Inspector-General may ask a registered trustee to 

provide a written explanation of why the trustee should continue to be registered in a case where the 

Inspector-General believes that any of the above circumstances exist:161 

 the trustee no longer has a qualification or ability that is prescribed by the regulations made for 

the purposes of paragraph 155A(2)(a); or 

 the trustee no longer has the ability (including knowledge) to perform satisfactorily the duties of a 

registered trustee; or 

 the trustee has been convicted of an offence involving fraud or dishonesty since registration as a 

trustee; or 

 the trustee is not insured against liabilities that the trustee may incur, or has incurred, working as 

a registered trustee; or 

 the trustee is no longer practising as a registered trustee; or 

 the trustee has contravened any conditions imposed by the committee on the trusteeôs practice; 

or 

 the trustee has failed to exercise powers of a registered trustee properly or has failed to carry out 

the duties of a registered trustee properly; or 

 if the trustee is or was the administrator of a debt agreementðthe trustee has failed to properly 

carry out the duties of an administrator in relation to a debt agreement; or 

 the trustee has failed to comply with a standard prescribed in regulations.162 

If the Inspector-General does not receive a satisfactory explanation within a reasonable time, the 

Inspector-General must convene a committee (of a similar representative composition as the previous 

committees) to consider whether the trustee should continue to be registered.  The committee must then 

produce a report and a decision, and the Inspector-General must give effect to the decision.  A registered 

trusteeôs registration may also be cancelled on the entry of the trustee into bankruptcy or a debt 

agreement.163 In addition, a court may order the Inspector-General to cancel a trusteeôs registration 

where, on application by the Inspector-General or by a creditor who has or had a debt provable in the 

bankruptcy, the Court is satisfied that a trustee has been guilty of breach of duty in relation to a 

bankruptôs estate.164  

1.99 The performance standards to be observed by trustees when carrying out their duties are 

specified in Schedule 4A of the Bankruptcy Regulations 1996, and cover duties to, among other things: 

 act honestly and impartially; 

 take appropriate steps to avoid a conflict of interest; 

 comply with privacy and data protection laws when dealing with information relating to an 

administration; 

 ensure that a trusteeôs employees comply with these standards. 

In addition, more detailed standards are specified in relation to the particular functions of a trustee during 

the bankruptcy administration.  The approach to be taken by the trustee in conducting inquiries as to the 

debtorôs financial affairs is specified, and standards are specified relating to the realisation of assets and 

the ascertaining of ownership of assets.  Duties are also specified in detail regarding the records and files 
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to be kept by the bankruptcy trustee, and in relation to his or her remuneration.  Further rules are 

established in relation to the holding of creditorsô meetings, the keeping of trustee accounts, the proving 

of creditorsô claims, and the distribution and monitoring of dividends and contributions from debtors. As 

noted above, a failure to comply with any of these standards may provide grounds for the involuntary 

termination of a debtorôs registration. 

1.100 The procedure for handling complaints in relation to bankruptcy trustees are discussed below 

alongside the procedures applicable to complaints against controlling trustees and Debt Agreement 

Administrators.165  

(2) Regulation of trustees in arrangement procedures: models for consideration 

1.101 The following paragraphs discuss systems in the countries of Australia, Canada and England 

and Wales for the regulation of practitioners performing the roles of intermediaries under the various 

insolvency procedures of those countries.  The discussion places particular emphasis on the systems for 

the regulation of intermediaries in non-judicial repayment plan arrangement procedures. 

(a) Australia 

1.102 The Australian procedure most resembling the Commissionôs proposed Debt Settlement 

Arrangement procedure is the Part IX (Consumer) Debt Agreement scheme.166  Under this scheme, a 

registered administrator is responsible for preparing a proposal for creditors and for administering a 

finalised Debt Agreement.167  In order to become a registered administrator, an applicant must apply to 

the Inspector-General in Bankruptcy,168 and must pass three stages of conditions involving a basic 

eligibility test; certain mandatory qualifications specified in regulations; and an ability to perform 

satisfactorily the duties of an administrator.  The basic eligibility test serves as a gatekeeper provision to 

exclude applicants on such grounds as their past misconduct and/or insolvency.169  The mandatory 

qualifications that must be held by applicants are accountancy qualifications to a certain specified level.  

The final stage of the application process involves an assessment of the abilities of the applicant to 

perform the following duties:170 

 Certify that:  

o the debtor has received specified information about alternative means of dealing with 

financial difficulty; 

o that the debtor is likely to be able to discharge the obligations created by the agreement 

as and when they fall due; 

o that reasonable grounds exist to believe that all information required to be set out in the 

debtorôs statement of affairs and proposal statement has been included, and that the 

debtor has properly disclosed his or her affairs to creditors. 
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 ensure the certification provided to Insolvency Trustee Service Australia (ITSA) with the debt 

agreement proposal is correct; 

 deal with the debtorôs property in the manner specified in the debt agreement; 

 respond in a timely manner to reasonable requests from creditors about the progress of 

individual agreements; 

 respond in a timely manner to reasonable requests from debtors for information; 

 ensure creditors are informed about default; 

 inform ITSA within 5 working days after the end of the agreement; 

 pay all money received from debtors under agreements to the credit of a single interest-bearing 

bank account that bears the administrators name and the words ñDebt Agreement Administration 

Trust Accountò. Administrators must only pay into these accounts money received from debtors 

under debt agreements; 

 keep such accounts, books and records as are necessary to give a full and correct account of 

the administration of the debt agreement; and if required to do so by the Inspector-General, 

make those accounts and records available for inspection by the Inspector-General; 

 when required, answer any inquiries about the debt agreement and cooperate with any inquiry or 

investigation made by the Inspector-General; and 

 maintain a separate record of money received as remuneration, payments made and the balance 

of money held in relation to each debt agreement and at least once every 45 days, reconcile the 

balance held in the bank account with theses records. 

 inform ITSAôs Debt Agreement Service under certain circumstances detailed in the Act and listed 

later in these guidelines, and  

 take fees in a particular way as required by law.  

The assessment involved focuses on whether the applicant has the required knowledge and abilities, 

together with the appropriate business systems and controls, in order to carry out these duties 

immediately upon registration.171  This assessment commences with an interview which examines the 

knowledge and abilities of the applicant.  Prior experience is taken into account at this stage.  If the 

interview is successful, an on-site inspection by ITSA Bankruptcy Regulation Branch, primarily aimed at 

assessing the business systems, controls and practices. The knowledge that the applicant will be 

required to demonstrate through the examination and interview process includes the following:172 

 A basic knowledge of the Bankruptcy Act. In particular applicants will need to know the options 

available along with the impact of these on a debtor; 

 A detailed knowledge of debt agreement legislation including the duties of an administrator; 

 Other financial and banking options available including refinancing, mortgages, informal 

arrangements and banking industry hardship provisions; 

 Knowledge of common business structures such as companies, partnerships, trusts and sole 

traders, the liability implications arising from these structures, commercial and financial 

transactions and documents, including: leases, hire purchase, guarantees, caveats, mortgages 

and other security, and basic contract law; 

 An understanding of what enquiries can be easily made both from the debtor and other 

resources to assist the applicant in making a determination that the debtor has made full and true 

disclosure. For example the applicant will be expected to explain what evidence he/she will 
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require from a debtor concerning income, expenses, liabilities and assets; what simple checks 

can be undertaken and what evidence the applicant might retain; 

 An understanding of how the applicant can confidently form a belief and therefore be able to 

certify with assurance to ITSAôs Debt Agreement Service that the applicant has a reasonable 

basis for believing that the debtor has properly disclosed their affairs. This will include what 

questions the applicant plans to ask the debtor, what simple enquiries the applicant can make, 

what evidence can be produced and retained that will assist the applicant regarding income and 

debt levels; 

 The applicantôs ability to discern between financial choices, understand money and debt, budget 

and plan, recognise and competently inform debtors on life events that affect everyday financial 

decisions, including events in the general economy; 

 What budgeting and processes the applicant believes are necessary; and 

 How the applicant plans to assist the debtor determine what he/she can afford to pay. 

1.103 After considering an application, the Inspector-General in Bankruptcy must make a decision to 

approve or reject the application within 60 days of its receipt, although ITSA aims to make this decision 

within 30 days.173  If an application is successful, the applicantôs registration remains valid for a period of 

three years.174  A registration can be renewed before or at the end of this three year period, and because 

the administrator is subject to annual inspections which should reveal any problems and confirm good 

practice, the re-registration authorisation process is likely to be less stringent than the initial application 

assessment.175 An application for registration may be granted subject to specified conditions, which must 

be notified in writing to the applicant, along with the reasons for the decision.176  For example a 

registration may be granted conditional on the applicantôs completion of requisite studies which he or she 

has commenced but not finished.177  Other conditions might include the installation of further systems, 

controls and practices within a set timeframe or limiting the number of arrangements which the applicant 

could operate due to the limits of current business systems and controls.  A decision to grant a conditional 

registration may be reviewed by the applicant before the Administrative Review Tribunal; and an 

administrator may subsequently apply to change or remove any registration conditions.178 

1.104 Once registered, a Debt Agreement Administrator is subject to the continuous threat of the 

cancellation of registration.  The Inspector-General in Bankruptcy is obliged to cancel registration if he or 

she is satisfied that the administrator no longer passes the basic eligibility test.179  In addition, if the 

Inspector-General has reasonable grounds to believe that the individual no longer has the ability, 

qualifications or experience to perform satisfactorily the duties of an administrator; or has failed to carry 

out properly the duties of an administrator in relation to a debt agreement; the Inspector-General may ask 

the individual to provide a written explanation as to why he or she should continue to be registered as an 

administrator.180 If the Inspector-General does not receive a satisfactory explanation within 28 days, he or 

say may cancel the individualôs registration.  The Inspector-Generalôs decision to cancel the registration 

may be reviewed by the Administrative Appeals Tribunal.181  The Inspector-General may take such action 

following the establishment of breaches and deficiencies in practices either during ITSA Bankruptcy 
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Regulationôs annual inspection, or through the investigation of complaints.182  When considering whether 

a registration should be cancelled, the Inspector-General might consider factors such as: 

 (i) the importance of the duty that has not been complied with or the breach of the Act; and 

 (ii) the seriousness of the effect of a failure to comply, including the impact the failure to comply 

has; and 

 (iii) an administratorôs performance history including whether previous failures to comply with the 

Act or undertake the duties have been raised. 

1.105 It should be noted that those individuals who already hold the status of registered trustee (and 

so are permitted to act as trustees in bankruptcy proceedings) are not required to register separately and 

additionally as a Debt Agreement Administrator.  The regime applying to registered trustees is described 

above.183   

1.106 Under the other arrangement procedure under the Bankruptcy Act 1996, the Part X Personal 

Insolvency Agreement procedure, a registered trustee, a solicitor or the Official Trustee takes 

responsibility for preparing a proposal and administering an agreed arrangement.184 The person taking 

such responsibility is then referred to as a controlling trustee.  A person other than a registered trustee or 

the Official Trustee (i.e. a solicitor who does not hold these offices) is ineligible to act as a controlling 

trustee if he or she exhibits certain conditions of ineligibility, which largely resemble the conditions for 

eligibility to act as a bankruptcy trustee or a Debt Agreements Administrator.185 It should be noted that a 

condition particular to eligibility to act as a controlling trustee is that the person is either a full member of 

the Insolvency Practitioners Association of Australia, or has satisfactorily completed a course in 

insolvency approved by the Inspector-General.186 

1.107 Supervision and complaints-handling in respect of registered trustees, controlling trustees and 

debt agreement administrators fall within the responsibility of the Regulation Branch of the Insolvency and 

Trustee Service Australia (ITSA), acting as a delegate of the Inspector-General in Bankruptcy.   The 

primary method of supervision occurs through a targeted annual inspection program which involves a 

sample of files, examination of their systems and practices, and attendance at creditorsô meetings.187  A 

sample of administrations is targeted each year, based on a risk assessment of each practitioner, 

including such factors as an evaluation of systems and controls as well as the level and seriousness of 

prior errors found in their administrations.  Risk criteria associated with particular types of administrations 

are also considered.  Around 1400 administrations and 220 practitioners are inspected by ITSA in this 

way each year.  The performance standards set out in the Bankruptcy Regulations 1996 and discussed 

above are used by ITSA as benchmarks when undertaking annual inspections and in the investigation of 

complaints.  These standards are however at present only applicable to bankruptcy trustees and 

controlling trustees under Part X Personal Insolvency Agreements.  Due to the fact that the Debt 

Agreement procedure has only been newly introduced, no such legislative performance standards have 

been developed in this area. 
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1.108 In addition to annual inspections, the standards and conduct of bankruptcy trustees, controlling 

trustees and debt agreement administrators are controlled through the investigation of complaints by 

ITSA.  Complaints may be made by anyone concerned about an action taken by a bankruptcy trustee, 

controlling trustee or debt agreement administrator, and all complaints received are examined in detail.188  

Many complaints may be resolved quickly and informally through discussions with the relevant trustee or 

administrator.  If the matter cannot be resolved in this manner, further investigations are conducted by 

ITSA Regulation.  ITSA, as a delegate of the Inspector-General in Bankruptcy, has the power to 

investigate the conduct of trustees, administrators and debtors.  Where grounds exist, ITSA has at its 

disposal the sanction of termination of registration, as described above.   

1.109 In addition to these powers of supervision and investigation, the Inspector-General in 

Bankruptcy, and ITSA Regulation Branch as its delegate, is empowered to review certain decisions of 

trustees.   

1.110 It should be noted that many bankruptcy trustees, controlling trustees and debt agreement 

administrators are members of a professional body called Insolvency Practitioners Australia (IPA).  This is 

a voluntary membership organisation, which has no responsibility for the licensing of insolvency 

practitioners.  It also has no investigative powers, although it has relationship agreements with other 

professional bodies possessing such powers, such as the Institute of Chartered Accountants in Australia, 

the Law Societies of each Australian state, and Certified Public Accountants Australia. If investigations by 

these bodies find that a member of the IPA has breached the law or professional codes of conduct, the 

IPA will require the member to show cause as to why the IPA should not terminate or suspend 

membership. The IPA sets standards and codes for its members, and these professional standards are 

consulted by regulators, tribunals and courts when reviewing the conduct of trustees and administrators.  

The IPA states that these codes set standards that are often higher than those established by law or 

regulation.  The IPA however has no power to suspend or remove registration as a bankruptcy trustee, 

controlling trustee or debt agreement administrator.   

1.111 Therefore, unlike in England and Wales, professional bodies have no formal role in the 

regulation of insolvency practitioners in Australia. The Commission notes in this respect that companies 

may be registered in Australia, whereas in England individuals only are registered. 

(b) England and Wales 

1.112 The positions of nominee and supervisor under an Individual Voluntary Arrangement (IVA) in 

England and Wales are reserved to those holding the status of Insolvency Practitioner (IP).  The 

qualification of IP is also required to hold the position of a trustee in bankruptcy proceedings, and to hold 

similar positions in corporate insolvencies.  The office of IP and the regulation of office holders are 

discussed above in relation to bankruptcy proceedings in England and Wales.189 The following 

paragraphs therefore are limited to a discussion of IPs in the context of IVAs, and in particular highlight 

the strengths and weaknesses of the regulatory regime, from the point of view of research conducted into 

this issue. 

1.113 A study published in 2009 compares the systems for the regulation of Insolvency Practitioners 

(IPs) in England and Wales (as described above) with regulatory regimes for other professions.190  The IP 

regulatory structures described above are compared with three professional regulatory bodies (the Bar 

Standards Board, the Royal Institution of Chartered Surveyors, the General Medical Council), as well as 

the Primary Care Trusts of the National Health Service and the Financial Ombudsman Service. The study 

concludes that there is a trend towards the separation of representative and regulatory functions within 
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the governance of professional bodies, a trend found to exist also in the insolvency profession.  The 

report also notes that there is a tendency for the separation of disciplinary and complaint-handling 

processes in the professions examined, which extends to the Recognised Professional Bodies (RPBs) 

regulating IPs who are part of the legal professions.   In contrast, the report finds that accountancy RPBs 

and the Insolvency Service focus principally on the regulation and disciplining of IPs, rather than on 

complaints resolution and redress for individual complainants of the type found to be present in the other 

regulatory systems examined. The comparative regulatory structures demonstrate an increased 

emphasis on alternative dispute resolution (ADR) mechanisms and financial redress for service 

complaints, while there is also a trend towards some form of independent, external oversight in relation to 

complaints.  The study noted that in contrast, there is no independent, external avenue of review and 

redress for complainants of this kind in the IP professions (except in relation to those IPs involved in 

volume IVA provision, who fall within the jurisdiction of the Financial Ombudsman Service).191   

1.114 The primary recommendations of this 2009 study are that there appears to be a clear case for 

extending the jurisdiction of the Financial Ombudsman Service to all IPs involved in the provision of debt 

advice or debt resolution services to personal debtors.  The study also recommends that the profession 

and its regulators may wish to consider whether the wider case for an insolvency ombudsman should be 

subject to a full, independent review. 

1.115 In 2010, the UK Office of Fair Trading published a study of the market for corporate Insolvency 

Practitioners (IPs) that is also useful to the present discussion.192  This study focused on the appointment, 

actions and fees of corporate IPs, particularly for two of the main corporate insolvency processes in the 

UK, administration and creditorsô voluntary liquidations (CVLs).193  The study analysed whether the 

market and regulatory framework provides IPs with appropriate incentives to operate in the long-term 

interests of creditors, what harm may be caused if they do not, and what changes to the operation of the 

market might increase its efficiency.  The study concluded that corporate IPs compete by building and 

maintaining strong relationships with secured creditors, such as banks.  Where secured creditors do not 

recover the amounts owed to them in full, the market works reasonably well.  Where secured creditors 

are paid in full however, the remaining unsecured creditors find it difficult to influence the process, and 

suffer harm as a result.  This is primarily because while the decision to appoint an IP in an administration 

is made by secured creditors, the IPôs fees are in effect incurred by the last creditor group to be paid, i.e. 

unsecured creditors.  Where there are insufficient funds for secured creditors to be repaid in full, secured 

creditors are interested in keeping the IP fees low in order to maximise their returns.  Where however the 

secured creditors are paid in full, the secured creditors have no incentives to keep the fees low, as it is 

only the unsecured creditors who will lose out if the fees are high.  Therefore the secured creditors may 

be less careful in choosing an IP in such cases, which amount to 37 of all administrations.  The OFT 

noted that the formal procedures whereby unsecured creditors can influence the appointment of an IP are 

rarely used and are impractical.  Also, the information sent by IPs to unsecured creditors is often unclear, 

incomplete, and of little help in allowing them to understand the process.  Unsecured creditors, since they 

cannot control the IPsô actions, must rely on the IPs to safeguard their interests, but the OFT finds that 

there is little incentive other than regulation and ethics for IPs to charge low fees and manage the 

interests of unsecured creditors.  The OFT stated that its research shows that fees paid to IPs are 

approximately 9% higher in cases where secured creditors are paid in full, illustrating that the regulatory 
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regime fails to correct for the lack of control of unsecured creditors over the process.  Other problems 

identified by the OFT as being caused by the weak position of unsecured creditors include the lengthy 

duration of liquidation proceedings and the inappropriate use of ñpre-packagedò administrations.194   

1.116 The OFT concluded that the extensive system of regulation of IPs does not stop this harm, and 

notes that a significant number of IPs find the system to be inconsistent or ineffective.  The OFT therefore 

proposed three principal remedies to alleviate these problems.   

1.117 First, the OFT recommended that an independent complaints body should be introduced to 

increase the efficacy and consistency of after-the-event complaint and review, restore creditor trust in the 

regulatory regime, and allow a cost-effective route of fee assessment.195  The OFT, much in line with the 

findings of Seneviratne and Walters discussed above, stated that the current complaint and redress 

systems do not achieve these aims.  The OFT therefore recommended that an independent complaint 

handling or appeal body should be established, with the power to review complaints and assess fees.  

This body should be funded by the IP profession, and should be able to sanction IPs in a way that deters 

future transgression.  It should also be empowered to order the repayment to creditors of any 

overcharged fees.  The OFT conducted a survey of IPs in relation to this proposal, which found that 72% 

are in favour, in principle, of a single complaints handling body.  Stakeholder discussions have also 

suggested that an independent complaints body would help restore trust in the regulatory process and 

encourage affected parties to make well argued complaints.   

1.118 The second proposal of the OFT was that clear objectives for the regulatory regime must be 

established, and that the ability of the regime to deliver them must be increased.196  Not only are new 

rules required to address specific problems in the IP sector, but it is also necessary to ensure that rules 

are effectively monitored and enforced.  The OFT notes that the existing regulatory structure for IPs, 

based primarily on self-regulation of the legal and accountancy professions, originates from 1986 and 

was not designed to accommodate the development of insolvency as a distinct profession.  As a result it 

reflects poorly the way in which the market currently operates.  The regulatory system is composed of 10 

overlapping organisations and lacks universal and consistent objectives to guide regulatory action.  The 

OFT therefore proposed that a reformed regulatory system should be based on the following three 

objectives: 

 Maximising long-term returns to all creditors; 

 Protecting vulnerable market participants; and 

 Encouraging a competitive and independent IP profession. 

The OFT believed that the complexity of the current regulatory structure limits its efficacy, and made three 

proposals to change this situation: 

 The Insolvency Service should be established as a regulator of the Recognised Professional 

Bodies (RPBs) with a more proportionate set of oversight powers, while its role in direct 

regulation of IPs should be decreased. 

 The decision-making process between RPBs should be changed to increase the efficiency and 

agility of the self-regulatory regime, and  

 The independent body of the Insolvency Practices Council should be focussed on assessing how 

well the objectives are being met. 
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1.119 Finally, the OFT made a number of detailed recommendations for reform of the relevant 

insolvency processes, such as providing enhanced opportunities for creditors to review the appointment 

of an IP when an administration moves into a corporate voluntary liquidation, requiring the IPôs proposals 

for remuneration in a corporate voluntary liquidation to be voted on by creditors separately from other 

proposals, and requiring the IP to provide creditors with an estimate of the duration of the process and his 

or her fees.197 

1.120 One study into the causes of failures of IVAs identified several key problematic issues, at least 

some of which could be attributed to failings in the regulatory regimes overseeing the IVA system and the 

IPs operating it.198  The first category of problems identified was in the area of the process of advising a 

debtor on his or her options before entering an IVA.  Here the key problematic issue was found to be the 

lack of an initial face-to-face meeting between the IP and the debtor, and the delegation of the role of 

advisor by IPs to more junior staff, sometimes in telephone call centres.199  Despite the existence of a 

requirement to hold a face-to-face meeting in a mandatory Statement of Insolvency Practice,200 market 

practice developed whereby no such meetings were held.  This study found that the requirement to hold a 

meeting was routinely ignored by IPs and not enforced by Recognised Professional Bodies, and of the 

cases surveyed, a face-to-face meeting was held in less than 70% of cases.  Rather than enforce this 

requirement, the response of regulators was to amend the relevant Statement of Insolvency Practice in 

order to meet the market practice and provide that initial meetings are no longer mandatory.201  The study 

concluded that this failure to hold a face-to-face meeting has the result that debtors do not have the 

opportunity to discuss all their options in the best circumstances. 

1.121 A second problem found to arise in IVAs is the excessive power of creditors relative to debtors 

and IPs, and the tendency for creditors to use this power to the detriment of the successful resolution of a 

debtorôs difficulties.  First, creditors have been found to seek contributions at very high levels when 

deciding whether to accept a debtorôs proposal for an IVA, which can often lead to either the failure to 

agree an IVA, or the agreement of an ultimately unsustainable arrangement.202  When they receive a 

debtorôs proposal, creditors may also respond with contradictory or unrealistic modifications, thus 

preventing an effective and sustainable IVA from being reached.  A further problem is that creditors no 

longer tend to petition for the debtorôs bankruptcy in the event of the failure of an IVA.  If the debtor is 

unavailable to afford the costs of bringing a petition for his or her own bankruptcy, this leaves the 

insolvent debtor without a solution, and subject to collection efforts and accompanying stress.203  The 

study noted however that the IVA Protocol should remedy the effects of creditor dominance through its 

provisions containing limitations on the modifications that can be imposed on creditors, and providing for 

the use of an agreed common financial statement to calculate reasonable levels of living expenses and 

contributions from income for debtors.204  A further problem found to arise is that several failed debtor 
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participants in IVAs are unaware that an IVA could be varied within the first year (in order to take account 

of a change in the debtorôs circumstances).205  Several debtors surveyed were told by their IVA 

supervisors that it was too early to propose a variation to creditors, and were led to think that this was a 

statutory rule rather than merely the supervisorôs opinion on the creditorsô probably reaction to the 

proposal of a variation. It appears that this restriction on variations has been imposed by some creditor 

groups and providers as a standard term and a cost-saving measure.  The study therefore suggested that 

this is an issue which should be addressed in order to ensure the efficacy of the IVA process.   

(c) Canada 

1.122 In Canada, a licensing system exists for bankruptcy trustees, with private sector Insolvency 

Practitioners obliged to obtain authorisation from the Office of the Superintendent of Bankruptcy (OSB) to 

act in this capacity.206  Under the consumer and business proposal procedures, which are personal 

insolvency processes involving an arrangement with creditors in a manner similar to the IVA system in 

England and Wales and the Part IX and Part X procedures in Australia, the administrator of a proposal 

must be a licensed trustee or a person appointed or designated by the OSB to administer consumer 

proposals.207   

1.123 A person who wishes to become a licensed trustee must apply to the OSB for a licence.208  The 

Superintendent may issue the licence if, having conducted such investigations as considered necessary, 

the Superintendent is satisfied having regard to specified criteria, that the applicant is qualified to obtain 

the licence.209  The conditions to be satisfied in order to obtain a licence are contained in the Trustee 

Licensing Directive, issued by the OSB under paragraph 5(4)(d) of the Bankruptcy and Insolvency Act.  

As prerequisites to the application the applicant must:210 

 Not be insolvent, and must not have been in a state of insolvency within five years preceding the 

date of the application; 

 Possess a Canadian university degree or its equivalent, or hold a relevant professional 

designation recognised in Canada, or have a minimum of five years relevant work experience; 

 Have successfully completed the National Insolvency Qualification Program and the National 

Insolvency Examination; 

 Have successfully completed the Insolvency Counsellorôs Qualification Course, as established by 

the Superintendent of Bankruptcy; and  

 Be in good standing with, and not subject to any current disciplinary action by, any professional 

organisation of which the applicant is a member. 

The National Insolvency Qualification Program is a three-year course administered jointly by the OSB and 

the Canadian Association of Insolvency and Restructuring Professionals (CAIRP), a private sector 

professional association of which the majority of Canadian bankruptcy trustees are member.211  The OSB 

possesses powers of investigation for verifying that the individual does in fact meet all of the 

prerequisites.  Meeting these prerequisites does not in itself ensure that a licence will be granted, as the 
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applicant must also satisfy certain Specific Qualifications and pass an Oral Board Examination before a 

final decision will be made.   

1.124 The Specific Qualifications are primarily concerned with assessing the reputation of the 

applicant and his or her suitability to act as a bankruptcy trustee.  With regard to reputational concerns, 

the applicant shall be of good character and reputation, and must satisfy the OSB that the issuance of a 

licence will not impair public confidence in the insolvency process.212  Without prejudice to these general 

requirements, an applicant who has been convicted of an indictable offence must satisfy the OSB that a 

pardon has been granted and that the conviction was not related to an offence of a commercial or an 

economic nature.213  Similarly an applicant who has been found guilty of professional misconduct must 

satisfy the Superintendent that such misconduct was not of a commercial or economic nature, and that it 

is not likely to impair public confidence in the applicant or the bankruptcy and insolvency system in 

general.214  Regarding the applicantôs suitability to act as a bankruptcy trustee, the skills of the applicant 

are considered by a Board of Examination, before which the applicant must demonstrate:215 

 The ability to administer professional engagements (ñprofessional engagementsò are any 

bankruptcy or insolvency matter in respect of which a trustee is appointed or designated to act in 

that capacity pursuant to the Bankruptcy and Insolvency Act); 

 The ability to apply related legislation and jurisprudence; 

 Appropriate experience and a good understanding of business and consumer matters; 

 Good judgment in the administration of professional engagements; and  

 A high standard of business ethics and professionalism. 

1.125 If an applicant satisfies these two sets of tests, a licence may be issued.  The licence may be 

subject to the condition that the trustee continues to meet the requirements and qualifications of this 

Directive at all times; and subject to any other conditions that the Superintendent considers 

appropriate.216  The licence may also be limited to corporate bankruptcies and corporate proposals, or to 

consumer bankruptcies and consumer proposals.  Other limitations may also be placed on the licence as 

considered appropriate by the Superintendent, taking into account the Board of Examinationôs evaluation 

and the professional environment in which the applicant will operate.217  Only a trustee holding an 

unlimited licence is authorised to administer bankruptcies that are neither consumer nor corporate in 

nature.218   

1.126 Parallel provisions apply for applications from corporate persons for a licence to act as a 

trustee.219  It should be noted that, except in extraordinary circumstances, a corporate trustee must 

operate through an individual trustee.220  Therefore for each engagement, a corporate trustee must 

designate an individual trustee to assume responsibility for the administration of that engagement.221   
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1.127 In addition to the licensing conditions, conditions to practice are also prescribed under the 

Trustee Licensing Directive.  In order to perform professional engagements as defined above, the trustee 

must:222 

 Be solvent at all times; 

 Have financial resources sufficient to warrant confidence in the ability to administer properly 

professional engagements; 

 Have adequate facilities to perform his or her professional engagements; and 

 Have adequate professional liability insurance and adequate employee dishonesty insurance, a 

bond or other suitable financial arrangements.  

In addition, the Bankruptcy and Insolvency Act itself provides that a trustee shall comply with the 

prescribed Code of Ethics.223 

1.128 An individual trustee may not act as a trustee if that trustee practices one of a number of 

specified incompatible occupations, including a collection agent, a bailiff, a trade association 

representative, an employee of the OSB, or a lawyer.224  In addition, a trustee may not practice any other 

occupation, business or profession that may be in conflict with the duties and responsibilities of a trustee.  

The Bankruptcy and Insolvency Act itself provides further rules relating to disqualification on the grounds 

of conflict of interest, such as where the trustee is (or was within the last two years) a director or officer of 

the debtor; an employer or employee of the debtorô related to the debtor or any director or officer of the 

debtor; the auditor, accountant or legal counsel, or a partner or an employee of the auditor, accountant or 

legal counsel, of the debtor.225  Other legislative provisions provide for further prohibitions from acting in 

other situations were a conflict of interests might arise.226 

1.129 A failure to comply with any provision of the Trustee Licensing Directive is an offence under the 

Bankruptcy and Insolvency Act, and may, among other sanctions, result in cancellation or suspension of 

a licence as well as application of a disciplinary process and conservatory measures, including a direction 

to the official receiver not to appoint the trustee to any new estates.227   

1.130 A licence may be suspended or cancelled by the OSB if the trustee has been found guilty of an 

indictable offence that is of a character that would impair the trusteeôs capacity to perform his or her 

fiduciary duties; or if the trustee has failed to comply with any of the conditions or limitations to which the 

licence is subject.228   

(3) Conclusions and Recommendations 

1.131 The above paragraphs seek to provide a picture of the regulatory structures for insolvency 

practitioners in comparable legal systems, particularly in relation to the supervision of those practitioners 

responsible for administering part repayment arrangements similar to the Debt Settlement Arrangement 

procedure being proposed by the Commission. 

1.132 Having examined the position in other countries, the Commission draws certain conclusions 

from reviews of these regulatory systems, particularly that operating in England and Wales.  First, the 

approach of the regulation of IPs in England and Wales, which is largely based on the self-regulation of 

members of Recognised Professional Bodies, has received considerable criticism.  Both the structure of 

regulation and certain undesirable practices of IPs which the regulatory system permits have been 
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criticised.229  Reforms have been proposed to the regulatory system both by academic commentators230 

and by the Office of Fair Trading.231  These studies showed the system to be fragmented, with 

inconsistencies arising in relation to such matters as complaints handling and/or disciplinary processes, 

disciplinary sanctions and independent review facilities.  It is notable that both the Office of Fair Trading 

and the study conducted by Professors Walters and Seneviratne recommend (albeit with varying degrees 

of certainty) the establishment of an independent complaints and redress body for the insolvency 

profession.  Therefore Walters and Seneviratne conclude that there is a strong case for extending the 

jurisdiction of the Financial Ombudsman Service to all IPs involved in the provision of debt advice or debt 

resolution to personal debtors.232  These authors also recommend that the insolvency profession and its 

regulators should consider whether the wider case for an insolvency ombudsman should be the subject of 

a full, independent review.  The study further notes that very influential bodies and commentators have 

called for the establishment of an independent insolvency ombudsman in the past, such as the Cork 

Committee,233 which noted that: 

ñ[p]ublic confidence in the administration of insolvency matters would be considerably 

enhanced if machinery existed for investigation by an independent person of complaints 

against trustees, liquidators, receivers and administrators.ò 

Despite this recommendation of the Cork Committee, no such ombudsman was established.  In 1998, a 

report of an Insolvency Regulation Working Party rejected the case for an insolvency ombudsman, 

primarily for the following reasons: 

 It was questionable whether there was any need for a further tier in the existing complaints 

systems of the RPBs and of the Insolvency Service in its capacity both as a licensing body and a 

supervisory body. 

 The costs of establishing and running an insolvency ombudsman scheme ï which costs would 

be borne by IPs and creditors ī were thought to be prohibitive. 

 The nature of many complaints would be such that the IP as office holder would be inhibited in or 

prevented from concluding the administration of the insolvency proceeding to the detriment of 

creditors in terms of costs and delay of the final outcome. 

 The establishment of an ombudsman could lead to an expectation gap in terms of the scope of 

the ombudsmanôs powers to remedy perceived injustices among those adversely affected by an 

insolvency. 

 There was thought to be an underlying difficulty with the concept of an ombudsman in that there 

is no client or customer relationship between an IP and potential complainants where the IP is 

acting as an office holder. The point here appears to be that an IP will often be faced with 

competing interests some of which may object to a particular outcome even though that outcome 

has been arrived at legitimately (i.e. in accordance with the law and professional standards).234 
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Walters and Seneviratne noted that an insolvency ombudsman should not be established without detailed 

consideration first being given to the issue.235  Such a system could be expensive, and insolvency 

proceedings by their nature lead to decisions that may leave some parties feeling aggrieved, thus raising 

the potential for vexatious or unmeritorious complaints.  The authors also noted that concerns arise in 

relation to the creation of a new ombudsman jurisdiction at a time when there is already a wide range of 

ombudsman schemes across various professions, occupations and industries.  The authors nonetheless 

stated that due to the prevailing economic conditions and the increasing attention being focussed on 

insolvency matters, the introduction of an ombudsman may be worthwhile from the point of view of 

ensuring public confidence in the insolvency system.   

1.133 Similarly, the Office of Fair Trading recommended, in the context of corporate insolvencies, the 

creation of an independent complaints body for IPs.236  This body could operate as a first tier body, taking 

complaints directly from creditors who are unsatisfied with an IP.  Alternatively, it could operate as an 

appeal body after Recognised Professional Bodies have considered the complaint themselves.  

Whichever of these options is chosen, the OFT argued that the structure should meet the following 

objectives: 

 Independence. The body should be wholly independent from the industry and regulators, 

perhaps with input from IPs limited to a technical advisory capacity. To minimise negative 

financial incentives, we suggest that the body be funded by the profession for each case 

referred, regardless of whether the body finds in favour of the IP or not. 

 Consistency. At present there is a large amount of perceived inconsistency between RPBs and 

within RPBs. The independent complaints body should ensure that complaints and concerns are 

treated consistently, promoting trust in the system, and providing IPs with clear incentives to 

comply with rules and regulations. 

 Deterrence. In addition to consistency, the complaints body should be able to sanction IPs in a 

manner that provides a clear deterrent. This may include fines, but may also include removal or 

suspension of their licence. 

 Efficiency. The complaints handling or appeal body should enable speed and efficiency in the 

process. This would suggest a relatively limited ability to appeal decisions of the body, and 

providing the body with a broad discretion. 

 Oversight. Complaints information can be a rich source of insight into the operation of the 

market. The OFT suggests that the complaints handling or appeal body should have a modest 

budget for analysing the causes of complaints, or the lack of them, for determining patterns 

within the complaint dataset, and providing advice to the IS and the RPBs on how well the 

regulatory objectives are being met. 

The OFT also recommended that the regulatory body should be given the power to review fees, as the 

current position requiring such fees to be challenged in court proceedings is too expensive to be 

effectively used. 

1.134 In addition to these recommendations, the OFT also proposed a range of regulatory objectives 

upon which the regulation of IPs should be based.237  These are as follows: 

 Maximising long-term returns to all creditors. 

 Protecting vulnerable market participants, and  

 Encouraging a competitive and independent IP profession. 
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1.135 It should be noted however that the OFT also recommended that an improved regulatory 

regime should continue to be based on self-regulation by the Recognised Professional Bodies, with no 

direct regulation of IPs by the Insolvency Service.  Instead the Insolvency Serviceôs functions would lie 

solely in the oversight of the regulatory regimes adopted by the Recognised Professional Bodies. 

1.136 The Commission has considered these recommendations in relation to the reform of the 

regulatory system in England and Wales, as well as the systems operating in Australia and Canada.   

(a) Licence Required to act as a Personal Insolvency Trustee 

1.137 Submissions received by the Commission in response to its Consultation Paper emphasised 

the crucial need to ensure that Personal Insolvency Trustees in the Commissionôs proposed Debt 

Settlement Arrangement procedure are independent, impartial and appropriately qualified.  Submissions 

argued that these aims should be ensured through the establishment of a regulatory framework for such 

actors.  The Commission accepts these submissions, and recommends that a licence should be required 

in order to operate as a Personal Insolvency Trustee in a Debt Settlement Arrangement.  It should be an 

offence for an unlicensed individual to act in this role. 

1.138 The Commission recommends that a licence should be required in order to operate as a 

Personal Insolvency Trustee in a Debt Settlement Arrangement.  The Commission recommends that an 

offence should be created where a person acts as Personal Insolvency Trustee without holding such a 

licence.   

1.139 A question arises as to the appropriate structure of the regulatory framework for Personal 

Insolvency Trustees.  The Commission is conscious that proposals have been made for the regulation of 

liquidators in corporate insolvency,238 and that it may be desirable to adopt a harmonised approach to the 

regulation of actors in all insolvency proceedings, both personal and corporate.  The reform of corporate 

insolvency law however lies outside the scope of this Report, and is a matter more appropriately 

considered by the Company Law Review Group.  The Commission therefore confines its comments to the 

regulation of Personal Insolvency Trustees in personal insolvency procedures, while having regard to the 

proposals for the regulation of liquidators as contained in the General Scheme of the Companies 

Consolidation Bill.  While a universal regulatory structure for all insolvency practitioners therefore lies 

outside of the scope of the project, the Commission however accepts that unnecessary duplication of 

regulation should be avoided as much as is possible, and in this regard proposes that a system for the 

regulation of Personal Insolvency Trustees should encompass those appointed to act in bankruptcy 

proceedings as well as in the Debt Settlement Arrangement process.  As noted above, this may be 

particularly necessary if the proposed reform of the bankruptcy system results in higher numbers of 

bankruptcies, requiring private trustees to administer estates due to the extra strain on the Official 

Assigneeôs resources.  Therefore the Commission recommends that in order to protect the integrity of the 

bankruptcy system and to ensure public confidence is maintained, a regulatory system should also apply 

to trustees in bankruptcy proceedings, and that individuals should be required to obtain a licence in order 

to act in the capacity of trustee in bankruptcy proceedings.  The licensing regime should be the same as 

that applicable to Personal Insolvency Trustees in Debt Settlement Arrangements, and licence holders 

should therefore be entitled to act as both Personal Insolvency Trustees in Debt Settlement 

Arrangements and trustees in bankruptcy proceedings. The Commission therefore considers that the 

same title should be used in both contexts, but bearing in mind that the licensing/ qualifications 

requirements to be imposed by the Debt Settlement Office may differentiate between the different 

functions. 

1.140 The Commission recommends that a licence should be required to act as a Personal 

Insolvency Trustee in bankruptcy proceedings.  The Commission recommends that a single Personal 

Insolvency Trustee licence system should be established by the Debt Settlement Office, and that, subject 

to relevant qualifications criteria to be published by the Debt Settlement Office, licence holders may be 

eligible to act as Personal Insolvency Trustee in both the Debt Settlement Arrangement process and in 

bankruptcy proceedings. 
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(b) Regulatory body 

1.141 While submissions generally did not specify in further detail how these actors should be 

regulated, some submissions suggested that the proposed Debt Enforcement/Debt Settlement Office 

should be responsible for their licensing and supervision.  This is a view that has also arisen during 

consultations with stakeholders held by the Commission during the preparation of this Report.   

1.142 The Commission accepts this submission, and recommends that as part of its overall 

supervisory role of the proposed Debt Settlement Arrangement procedure, the Debt Settlement Office 

should assume responsibility for licensing and supervising Personal Insolvency Trustees (both for Debt 

Settlement Arrangement and bankruptcy purposes). The Commission has considered other possible 

approaches, such as the self-regulation of insolvency practitioners through their respective professional 

bodies, but considers that, in light of the criticisms of such a system of regulation in England and Wales, it 

may be more beneficial to establish an independent regulator, as is the case in Australia and Canada. A 

residual regulator would be necessary in any case to licence and supervise those individuals who are not 

members of a professional body and yet wish to apply to become Personal Insolvency Trustees, and so 

even to adopt an approach that calls for the regulation by professional bodies would require the 

establishment of a regulator.  This approach of an entirely independent regulator would also remove the 

need to consider the controversial question of whether an independent complaints body or ombudsman 

should be established for the insolvency profession, as the Debt Settlement Office would be an 

independent forum for the resolution of disputes. It is also in the interest of the insolvent debtor to have in 

place an independent monitoring regime. The Commission also considered the possibility of providing for 

a system of regulation through the professional bodies, with the addition of an independent complaints 

body or ombudsman, or even with the possibility of bringing insolvency practitioners under the jurisdiction 

of the Financial Services Ombudsman.  These options have been proposed by reviews of the system in 

England and Wales, as discussed above.  The Commission however thinks that such an approach would 

be more appropriate in a country where there is an established system for the regulation of insolvency 

practitioners through professional bodies that has existed for years.   Therefore where a new system is to 

be introduced, the Commission believes that it is appropriate to establish a single regulatory body 

responsible for licensing, supervisory oversight and complaints handling.   

1.143 The Commission has also considered the possibility of assigning this role to the Office of the 

Official Assignee in Bankruptcy, the Irish office most closely resembling the Insolvency and Trustee 

Service Australia or the Canadian Office of the Superintendent of Bankruptcy.  The Commission however 

takes the view that the Irish Official Assignee is quite a different organisation from these other bodies, 

from the point of view of the functions it performs and its general organisational structure and resources.  

The Official Assignee is concerned solely with the administration of bankruptcy estates, and does not 

carry out regulatory or policy-making functions such as those held by the Canadian and Australian offices.  

Therefore the Commission takes the view that the core function of the Office of the Official Assignee 

should not be diluted by adding a new regulatory role.  The Commission also believes that the 

establishment of a new personal insolvency system in Ireland should involve the creation of new 

institutions to ensure the effective operation of the new system and a break from the old system.  

Therefore the Commission recommends that the appropriate body for the regulation of Personal 

Insolvency Trustees in Debt Settlement Arrangements and trustees in bankruptcy proceedings is the 

proposed Debt Settlement Office.  Details on the structure of the proposed office are discussed below.239 

1.144 The Commission recommends that the proposed Debt Settlement Office should be responsible 

for licensing and supervising all Personal Insolvency Trustees and that a person who performs the 

functions of a Personal Insolvency Trustee must be in possession of a current Personal Insolvency 

Trustee licence issued by the Debt Settlement Office. The Commission also recommends that summary 

proceedings in relation to an offence may be brought and prosecuted by the Debt Settlement Office. 

(c) Conditions required for a licence 

1.145 The Commission takes the view that while the assessment of whether or not an individual 

should be awarded a licence should be a matter for the Debt Settlement Office, certain basic criteria for 
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obtaining a licence should be specified in legislation (either primary or secondary legislation).  The above 

discussion of the regulatory regimes operating in other countries illustrates that various criteria are 

established in legislation for applicants seeking to obtain a Personal Insolvency Trustee licence.  These 

primarily include requirements as to:  

 General fitness and good character;240 

 The honesty of the applicant: whether the applicant has been convicted of any offence of a 

commercial nature, or involving fraud, dishonesty or violence;241 

 Compliance with insolvency legislation;242 

 Not engaging in any practice considered to be deceitful, oppressive or otherwise unfair or 

improper, which casts doubt upon his probity or competence for discharging duties of an 

insolvency practitioner;243 

 Prior conduct in carrying out any insolvency practice: independence, skill, integrity and 

compliance with generally accepted professional standards; adequate systems of control; 

disclosure of conflicts of interests; previous cancellation of registration or other disciplinary 

sanctions;244 

 Education and training: examinations, qualifications, work experience.245 

 The skills and relevant knowledge of the applicant (regarding the relevant legislation, procedures 

and debt management techniques etc.) and his/her ability to carry out the role and to comply with 

all of the duties and obligations required of the role;246 

 Obtaining insurance against liabilities that the applicant may incur working in this role; or 

providing security for the proper performance of his or her functions;247 

 The solvency of the applicant and previous bankruptcies or insolvencies within a certain recent 

period;248 

 Be in good standing, and not subject to any current disciplinary action by, any professional 

organisation of which the applicant is a member.249 

                                                      
240
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The Commission considers that these conditions drawn from the regulatory systems of other countries 

provide examples of the types of important conditions that should be considered as requirements to be 

fulfilled by all applicants for a licence to act as a Personal Insolvency Trustee, whether in bankruptcy or 

within a Debt Settlement Arrangement.   

1.146 The Commission however takes the view that the detailed conditions which must be satisfied 

by applicants lie outside of the scope of this Report, and should instead be established by the Debt 

Settlement Office in consultation with industry representatives.  The Commission is also aware that 

professional bodies such as the Law Society of Ireland and the accountancy bodies have detailed 

requirements as to the conditions for membership of their organisations. Therefore these conditions may 

be very useful in drawing up conditions for obtaining a licence to act as a Personal Insolvency Trustee, 

whether in bankruptcy or within a Debt Settlement Arrangement. 

1.147 The Commission in particular makes no recommendations regarding the appropriate 

educational qualifications that should be required of applicants for licences.  The Commission however 

considers that primary legislation should provide for the establishment of educational requirements, with 

secondary legislation to specify the details of these requirements.   

1.148 The Commission recommends that legislation should provide for the establishment of 

conditions that must be satisfied by applicants for a licence to act as a Personal Insolvency Trustee.  The 

Commission recommends that primary legislation should specify certain basic conditions and principles to 

be considered as part of the licensing application assessment, with detailed conditions to be specified in 

secondary legislation following consultation with the Debt Settlement Office (which shall publish a related 

Code of Practice) and industry representatives. 

1.149 The Commission recommends that the conditions for obtaining a licence should include 

requirements relating to factors such as the following: 

 The applicantôs general fitness and good character;  

 The honesty of the applicant: whether the applicant has been convicted of any offence of a 

commercial nature, or involving fraud, dishonesty or violence;  

 The applicantôs record of compliance with insolvency legislation;  

 The applicantôs record of not engaging in any practice considered to be deceitful, oppressive or 

otherwise unfair or improper, which casts doubt upon his probity or competence for discharging 

duties of an insolvency practitioner;  

 The prior conduct of the applicant in carrying out any insolvency practice: the applicantôs 

independence, skill, integrity and compliance with generally accepted professional standards; 

adequate systems of control; disclosure of conflicts of interests; previous cancellation of 

registration or other disciplinary sanctions;  

 The applicantôs education and training: examinations, qualifications, work experience.  

 The skills and relevant knowledge of the applicant (regarding the relevant legislation, procedures 

and debt management techniques etc.) and his/her ability to carry out the role and to comply with 

all of the duties and obligations required of the role;  

 The applicantôs duty to obtain insurance against liabilities that the applicant may incur working in 

this role or to provide security for the proper performance of his or her functions; 

 The solvency of the applicant and any previous bankruptcies or insolvencies within a certain 

recent period;  

 If the applicant is a member of any professional body, the applicantôs standing within that 

organisation, and any current disciplinary action by the organisation against the applicant. 

(d) Substantive Obligations and Duties 

1.150 In addition to these detailed conditions for obtaining a licence, substantive conduct of business 

obligations should also be placed on licence holders in carrying out their duties.  Many of the problems 

identified by reviews of the IVA system in England and Wales are based on poor practices by IPs in the 
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conduct of their businesses rather than on any failings of a kind that should be addressed through the 

initial licensing process.250  Such poor practices include the failure by IPs to advise debtors adequately in 

advance of entering into an IVA, particularly by failing to hold a face-to-face meeting with the debtor 

client.251  This particular failing occurred despite binding guidelines obliging IPs to hold such a meeting in 

many cases, with the conclusion that these rules were simply being ignored by IPs.  Other poor practices 

identified include the misleading of clients by IPs as to their ability under law to ask creditors for a 

variation of the terms of the IVA where the clientôs circumstances change. A further problem that has 

raised concerns in England and Wales is that of making unrealistic assessments of a debtorôs ability to 

make repayments, leading debtors to enter unsustainable IVAs.  While this problem primarily results from 

the abuse of a strong collective bargaining position by creditors, the intermediaries involved should 

engage in best practice to make accurate assessments of the debtorôs financial affairs and so help reach 

sustainable arrangements.  A final example of dubious conduct of and in other countries is the aggressive 

marketing tactics employed by some practitioners.252   

1.151 All of these poor practices should be avoided through the establishment of ongoing conduct of 

business standards applicable to licence holders throughout the term of their licences, which are 

adequately monitored and enforced by the Debt Settlement Office.  Therefore the Commission believes 

that a rigorous and well-enforced code of practice is an essential element to the effective operation of the 

proposed new Debt Settlement Arrangement procedure. 

1.152 The Commission considers that the detail of the substantive obligations and standards that 

should be imposed on licence holders will be set out in Codes of Practice to be developed by the Debt 

Settlement Office. This should be done in consultation with industry and professional bodies.    

1.153 The kinds of obligations imposed in the other countries studied again could serve as models.  

An examination of the regulatory regime in England and Wales, Australia and Canada illustrate that such 

substantive obligations are contained in legal instruments of varying forms.   

1.154 In England and Wales, certain obligations are placed on IPs directly by the Insolvency Act 

1986 and accompanying legislation such as the Insolvency Practitioners Regulations 2005.  More 

detailed standards of conduct are however contained in the binding Statements of Insolvency Practice 

(SIPs), as issued by the Joint Insolvency Committee.253  These SIPs are adopted by each of the IP 

Recognised Professional Bodies as part of their regulatory rules for their members, and are also imposed 

by the relevant Secretary of State on those IPs he/she authorises directly.  A failure to comply with a SIP 

may therefore result in disciplinary action being taken against an offending IP.  A considerable body of 

such SIPs has been built, covering a very wide range of activities of IPs.  SIPs issued on topics of 

relevance to personal insolvency law include the following: 

 Reporting and providing information on the IPôs functions to committees in formal insolvencies 

(SIP No. 15, Version 3) 

 Records of meetings in formal insolvency proceedings (SIP No. 12) 

 Handling of Funds in Formal Insolvency Appointments (SIP No. 11, Version 2) 

 Remuneration of insolvency office holders (SIP No. 9, Version 5) 

 Preparation of insolvency office holders receipts and payments accounts (SIP No. 7) 
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 Disqualification of directors (SIP No. 4) 

 Voluntary arrangements (i.e. best practice standards to be applied in conducting Individual 

Voluntary Arrangements and Company Voluntary Arrangements) (SIP No. 3, Version 4) 

It can be seen that these SIPs cover a very wide range of aspects of the work of insolvency practitioners 

throughout various statutory insolvency procedures.    

1.155 In Australia, the standards of business conduct with which bankruptcy trustees and 

administrators of debt agreements must comply are principally specified in both primary and secondary 

legislation.  In particular, Schedule 4A of the Bankruptcy Regulations 1996 contains detailed duties of 

bankruptcy trustees in respect of a wide range of aspects of their work.  While primary legislation states 

that an applicant for the position of administrator of a debt agreement must possess the ability to perform 

satisfactorily the duties of an administrator, a detailed list of duties with which an administrator must be 

capable of complying is specified in a legislative instrument issued by the Inspector-General in 

Bankruptcy.254  These guidelines provide details regarding the duties that an applicant for a licence must 

demonstrate he or she is able to fulfil, and so operate to establish the standards expected of such actors.  

In addition, the Inspector-General in Bankruptcy also issues a series of documents providing guidance to 

regulated practitioners on the interpretation of the relevant law, and on how the Inspector-General and the 

Insolvency and Trustee Service Australia will apply the law.  These include Inspector-General Practice 

Statements, which explain when and how the Inspector-General will exercise specific powers under the 

Bankruptcy Act 1966, and describe the principles underlying the Inspector-Generalôs approach to 

regulation and its expectations of practitioners.  Such practice statements have been issued on topics 

such as: 

 Regulation of trustee and debt agreement administrators (IGPS2, 2007) 

 Funding for trustees (IGPS5, 2006) 

 Annual estate returns (IGPS7, 2010) 

 Complaint handling process for complaints against bankruptcy trustees and debt agreement 

administrators (IGPS11, 2008) 

 Referral of offences under the Bankruptcy Act 1966 to the Inspector-General (IGPS14, 2010) 

In addition, Inspector-General Practice Directions are issued to explain how the law should be interpreted 

in order to provide guidance and direction on specific insolvency practice.  Such directions have been 

issued in relation to topics such as: 

 Proper performance of duties of a trustee (IGPD14, 2010) 

 Collections of realisations and interest charges (IGPD2, 2007) 

 Trustee remuneration practices (IGPD6.1, 2010) 

 Standards for trustees and controlling trustees (IGPD9, 2004) 

 Categorisation of secured creditors in a debt agreement (IGPD10, 2009) 

 Guidelines relating to keeping proper accounts (IGPD 15.1, 2010). 

The Insolvency and Trustee Service Australia (ITSA) also issue Debt Agreement Practice Statements 

(DAPS), which describe the way ITSA performs functions and exercises powers conferred on the Official 

Receiver under the Bankruptcy Act 1966 and related legislation, including powers in relation to debt 

agreements.  Such statements have been issued in relation to the following stages of the debt agreement 

procedure: 

 When a debt agreement proposal is acceptable (DAPS2, 2008) 

 Voting on initial proposals and proposals to vary and terminate (DAPS3 2009) 
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 Proposal to vary (DAPS5 2008) 

 Proposal to terminate (DAPS6 2008) 

 Completion of a debt agreement (DAPS8 2008) 

Therefore it can be seen that the conduct of business standards of trustees and administrators in 

Australia are established by a range of primary and secondary legislation, and guidance documents 

issued by the regulator.  An array of detailed standards has been established in this manner. 

1.156 In Canada, the standards required of trustees are primarily contained in directives and circulars 

issued by the Office of the Superintendent of Bankruptcy.  Such documents have been issued in relation 

to subjects such as:  

 Counselling in insolvency matters (Directive No. 1R3) 

 Delegation of tasks (Directive No. 4R) 

 Estate funds and banking (Directive No. 5R4) 

 Assessment of an individual debtor (Directive No. 6R3) 

 Inventory of estate assets (Directive No. 7) 

 Surplus income (Directive No. 11R2 ï 2010) 

 Trustee licensing (Directive No. 13R2) 

 Trustee consultation fees in bankruptcies and proposals (Directive No. 15) 

 Information to be provided to creditors in commercial proposals (Directive No. 24) 

 Advertising by trustees (Directive No. 29R2) 

 Preparation of the Statement of Affairs (Directive No. 16R (pre-1992)). 

These directives are quite detailed in nature, and serve to establish standards in most aspects of the work 

of trustees.  In addition, the Office of the Superintendent of Bankruptcy Canada has issued a Code of 

Ethics for Trustees in Bankruptcy, which establishes a standard for services to be provided by licensed 

bankruptcy trustees.  Among the matters covered by this code are: 

 The information that trustees must provide to creditors; 

 The treatment of funds entrusted to trustees; 

 Conflicts of interest; 

 The sale and purchase of the property of a business or individual who has filed for bankruptcy; 

 Standards for advertising by trustees; 

 Standards for maintaining the good reputation of the trustee community. 

1.157 From the above discussion, it is apparent that very comprehensive and detailed standards of 

conduct have been established in relation to personal insolvency trustees/intermediaries/administrators in 

England and Wales, Australia and Canada.  The Commission recommends that in order to ensure the 

integrity of the bankruptcy and Debt Settlement Arrangement procedures, similar standards must be 

introduced in Ireland in order to regulate the conduct of Personal Insolvency Trustees who are 

responsible for operating these procedures.  A detailed drafting of such standards lies outside the scope 

of the Commissionôs Report, and is more appropriately a matter for consideration by the Debt Settlement 

Office in its capacity as regulator of Personal Insolvency Trustees, in consultation with industry 

representatives and professional bodies.  The Commission therefore recommends that legislation should 

provide for the drafting of detailed and mandatory codes of conduct on a range of aspects of the work of 

Personal Insolvency Trustees.  While the Commission does not think it appropriate to specify the areas 

which should be regulated by such codes, it considers that an examination of the regimes discussed 

above illustrates that issues such as the following have been identified as important and should be 

considered: 
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 Continuing professional development activities;255 

 Maintenance in force of a bond/security for losses caused by the fraud or dishonesty of the 

Personal Insolvency Trustee;256 

 General best practice standards in relation to the preparation and supervision of Debt Settlement 

Arrangements (including the provision of advice to debtors);257 

 Duties to assess the debtorôs income and the repayments that the debtor can reasonably 

make/is obliged to make towards his or her creditors, and to monitor the payment of contributions 

by the debtor to his/her creditors;
258

 

 Making of annual returns relating to all cases worked on during a year;259 

 Records to be maintained by Personal Insolvency Trustees;260 

 A duty to act honestly and impartially;261 

 A duty to notify creditors, a committee of inspection or the court (as appropriate) if it becomes 

apparent that a conflict of interests exists; and to take steps to avoid the conflict of interest;262 

 A duty to respect any data protection and privacy legislation when dealing with information 

relating to an insolvency;263 

 Details of the obligatory preliminary inquiries and actions that must be taken by the Personal 

Insolvency Trustee in proceedings;264 

 Details of the approach to be taken by the Personal Insolvency Trustee in investigating matters 

affecting the proceedings;265 

 Details of the approach to be taken by the Personal Insolvency Trustee in identifying, protecting, 

realising, or determining the ownership of, assts, and/or in obtaining advice about an interest or 

value, and disposing of property;266 

 Standards regarding remuneration and costs;267 

                                                      
255

  Regulation 9 of the Insolvency Practitioners Regulations 2005 (UK);  

256
  Section 390(3)(b) of the Insolvency Act 1986; Schedule 2 of the Insolvency Practitioners Regulations 2005 

(UK); 

257
  See e.g. Statement of Insolvency Practice 3: Voluntary arrangements (England and Wales) (Version 4 Joint 

Insolvency Committee 2007) (UK); see also all Insolvency and Trustee Service Australia Debt Agreement 

Practice Statements. 

258
  Sections 4.4 to 4.6 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus); Directive No. 6R3, Assessment 

of An Individual Debtor (Canadian Office of Superintendent of Bankruptcy 2010), Directive No. 16R: Statement 

of Affairs (OSB 1991) (Can); Statement of Insolvency Practice 3: Voluntary arrangements (England and 

Wales) (Version 4 Joint Insolvency Committee 2007) (UK). 

259
  See e.g. Regulation 11 of the Insolvency Practitioners Regulations 2005 (UK); Inspector-General Practice 

Statement 7: Annual estate returns (2010) (Aus). 

260
  Regulations 13 to 17 and Schedule 3 of the Insolvency Practitioners Regulations 2005 (UK); 

261
  Section 2.2 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus); 

262
  Section 2.3 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus); 

263
  Section 2.4 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus); 

264
  Section 2.6 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus); 

265
  Section 2.7 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus); 

266
  Sections 2.8 to 2.11, 4.1 to 4.3 of Schedule 4A to the Bankruptcy Regulations 1996 (Aus); 



 

62 

 Standards and duties regarding the holding of meetings of creditors;268 

 Standards and duties regarding the keeping of trustee accounts;269  

 Duties to provide information to creditors;270 

 Duties to report to creditors;271 

 Duties regarding the distribution of dividends;272 

 Advertising practices of Personal Insolvency Trustees;273 

 Duties relating to the reporting of offences and/or sanctioning of debtors or directors etc;274 

1.158 The Commission recommends that the Debt Settlement Office, in its role as regulator of 

Personal Insolvency Trustees, must prepare and publish a Code of Practice on Standards for Personal 

Insolvency Trustees to provide guidance on the standards expected of a Personal Insolvency Trustee in 

carrying out his or her duties and functions.  The Commission recommends that such codes of conduct 

should be drawn up in consultation with relevant industry representatives and professional bodies.  The 

Commission recommends that the Code will cover: (a) continuing professional development activities; (b) 

maintenance in force of a bond or security for losses caused by the fraud or dishonesty of the Personal 

Insolvency Trustee; (c) general best practice standards in relation to the preparation and supervision of 

Debt Settlement Arrangements (including the provision of advice to debtors); (d) duties to assess the 

debtorôs income and the repayments that the debtor can reasonably make or is obliged to make towards 

his or her creditors, and to monitor the payment of contributions by the debtor to his/her creditors; (e) 

making of annual returns relating to all cases worked on during a year; (f) records to be maintained by a 

Personal Insolvency Trustee; (g) a duty to act honestly and impartially; (h) a duty to notify creditors, the 

Debt Settlement Office or the court (as appropriate) if it becomes apparent that a conflict of interests 

exists, and to take steps to avoid the conflict of interest; (i) a duty to respect any data protection 

legislation and privacy rights when dealing with information relating to an insolvency; (j) details of the 

obligatory preliminary inquiries and actions that must be taken by the Personal Insolvency Trustee in any 

process or proceedings under this Bill; (k) details of the approach to be taken by the Personal Insolvency 

Trustee in investigating matters affecting any process or proceedings under this Bill; (l) details of the 

approach to be taken by the Personal Insolvency Trustee in identifying, protecting, realising, or 

determining the ownership of, assts, or in obtaining advice about an interest or value, and disposing of 

property; (m) standards regarding remuneration and costs; (n) standards and duties regarding the holding 

of meetings of creditors; (o) standards and duties regarding the keeping of Personal Insolvency Trustee 
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accounts; (p) duties to provide information to creditors; (q) duties to report to creditors; (r) duties 

regarding the distribution of dividends; (s) advertising practices of a Personal Insolvency Trustee; and (t) 

duties relating to the reporting of offences or the sanctioning of debtors or directors. 

(e) Supervision, Enforcement and Complaints-Handling 

1.159 The Commission believes that it is important that if such a system for the regulation of 

Personal Insolvency Trustees is to be established, the system allows for the conduct of regulated 

practitioners to be effectively supervised, and for regulatory rules to be adequately enforced.   

1.160 The Commission has examined the regulatory systems in the countries of Australia, Canada 

and England and Wales, giving particular emphasis to studies reviewing the effectiveness of these 

systems.  The Commission notes in particular that recommendations have recently been made for the 

introduction of a new system for the enforcement of standards and the handling of complaints in England 

and Wales.275  In this regard both academic commentators and the Office of Fair Trading (OFT) 

recommend that an independent complaints and redress body should be established for the insolvency 

profession.  The OFT recommends that such a structure should be based on the following objectives: 

 Independence  

 Consistency 

 Deterrence 

 Efficiency (involving little delay in handling complaints, and a limited ability to appeal decisions of 

the body) 

 Oversight (i.e. analysis of statistical data relating to complaints) 

The Commission accepts these principles as useful in designing the supervision and enforcement 

elements of the regulatory system.  The Commission notes that the objectives of independence and 

consistency should be achieved by assigning the regulatory functions to the independent Debt Settlement 

Office.  The Commission accepts that the objective of deterrence requires that the office should be 

empowered to sanction violators of the regulatory rules in a manner that provides a clear deterrent to 

misconduct.  The OFT suggests that such sanctions could include fines, but could also take the form of 

the removal or suspension of licences.  In relation to the goal of efficiency, the OFT recommended that 

the complaints handling body should use procedures designed to allow for speed and efficiency, with a 

limited ability to appeal decisions of the body.  The body should also be given a broad discretion in order 

to facilitate efficiency.  Regarding the objective of oversight, the OFT noted that analysis of complaints 

information can provide a rich source of insight into the operation of a market.  The OFT therefore 

suggested that the complaints handling or appeal body should have a modest budget for analysing the 

causes of complaints, for determining patterns of complaints, and for assessing how well the regulatory 

objectives are being met.   

1.161 The Commission supports these objectives and thinks that they may be usefully applied in 

designing the supervisory and enforcement elements of the system for the regulation of Personal 

Insolvency Trustees.  The Commission recommends that the Debt Settlement Office should be given 

powers to monitor the conduct of regulated actors and to investigate any complaints or suspected 

violations of legislation, codes of practice or other regulatory rules.  The monitoring of regulated actors 

could take place through a combination of the filing of annual reports to the Debt Settlement Office by 

these actors, and on-site inspections of the working practices of such actors by the Debt Settlement 

Office.  Legislation should specify procedures for the conduct of such inspections.  Secondly, the Debt 

Settlement Office should be empowered to receive complaints from interested parties in relation to the 

conduct of a Personal Insolvency Trustee.   

1.162 The Commission recommends that legislation should provide the Debt Settlement Office with 

powers of investigation in order to examine complaints or suspected cases of misconduct, including 

powers to compel a Personal Insolvency Trustee to provide books of account or records.   
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1.163 Sufficient powers of sanction should be given to the Debt Settlement Office to allow both for 

the deterrence of misconduct and to provide redress to those parties affected by such misconduct.  A 

major criticism of the complaints-handling systems of the Recognised Professional Bodies and the 

Insolvency Service in England and Wales is that they are centred on the discipline of IPs, rather than on 

providing redress to parties adversely affected by the misconduct of an IP.276  Therefore the sanctions 

available to the office should include the power to make monetary awards to injured parties, in much the 

same manner as the Financial Services Ombudsman, for example.277  In addition, the Debt Settlement 

Office should be empowered to impose fines or restrictions on a licensed Personal Insolvency Trustee 

and ultimately should hold the power to cancel the licence of a Personal Insolvency Trustee where a 

serious case of misconduct has taken place.  The Commission considers that it may also be worthwhile 

for legislation to empower the office to refer cases to professional bodies where issues arise as to a 

professionalôs fitness to continue as a member of the relevant body.   

1.164 Regarding the last regulatory principle proposed by the OFT, oversight, the Commission 

recommends that the Debt Settlement Office should produce an annual report, part of which should 

include a statistical analysis of the complaints received and cases investigated during each year. 

1.165 The Commission recommends that the Debt Settlement Office should be given powers to 

monitor the conduct of regulated Personal Insolvency Trustees and to investigate any complaints or 

suspected violations of legislation, codes of practice or other regulatory rules.  The Commission 

recommends that the powers should be to: (a) issue licences to suitably qualified persons to carry out the 

functions of Personal Insolvency Trustee, (b) receive and review annual reports from licensed Personal 

Insolvency Trustees, (c) enter and inspect any places where a Personal Insolvency Trustee conducts his 

or her business as licensed by the Debt Settlement Office, (d) investigate any complaints or suspected 

violation of this Act, Regulations made under the Act or codes of practice issued under it, and (e) develop 

and publish Codes of Practice in accordance with this Act to provide guidance on the requirements of the 

functions of Personal Insolvency Trustee. 

1.166 The Commission recommends that legislation should provide the Debt Settlement Office with 

powers of investigation in order to examine complaints or suspected cases of misconduct, including 

powers, among others, to compel a regulated Personal Insolvency Trustee to provide books of account or 

records. 

1.167 The Commission recommends that the Debt Settlement Office should be empowered with 

significant sanctions, including the power to: (a) impose restrictions or conditions on the licence of a 

Personal Insolvency Trustee; (b) in cases of serious breaches, revoke the licence of a Personal 

Insolvency Trustee; (c) without prejudice to paragraphs (a) and (b), refer a breach to a professional body, 

if any, of a Personal Insolvency Trustee where the breach raises issues as to the Personal Insolvency 

Trusteeôs continued fitness to be a member of such body; (d) impose a financial sanction by way of 

penalty on a Personal Insolvency Trustee, (e) order a Personal Insolvency Trustee to pay monetary 

compensation to any individual who has suffered financial loss arising from any such breach.. 

1.168 The Commission recommends that the Debt Settlement Office should produce an annual 

report, part of which should include a statistical analysis of the complaints received and cases 

investigated during each year. 

D Debt Settlement Office 

1.169 The Commission proposes that as the debt settlement system is to be administrative in nature 

and operate outside of the judicial process, it should largely be overseen by a non-judicial body.  The 
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Commissionôs Consultation Paper suggested that this role could be assigned to the Commissionôs 

proposed Debt Enforcement Office,278 and that it would consist of the following functions: 

 Exercising the power to impose a settlement in cases where creditors unreasonably refuse to 

accept a debtorôs proposal of settlement. 

 Exercising the power to stay enforcement proceedings when an application for debt settlement is 

made and throughout the duration of the debt settlement plan. 

 Registering and maintaining records of all debt settlements and enforcement proceedings. 

1.170 Following a consideration of the submissions received in response to the Commissionôs 

provisional recommendations, and the views received through further consultation exercises held by the 

Commission in advance of the preparation of this Report, the Commissionôs final recommendations take a 

somewhat different approach to the design of the debt settlement system. Most notably, the Commission 

recommends that the functions and powers of the supervisory body should be different to those 

envisaged in the Consultation Paper.   

1.171 The Commission recommends that the debt settlement system should be operated by a 

combination of public sector and private sector actors.  A Debt Settlement Office should be responsible 

for supervising the debt settlement system, but this role should be limited and should not involve the 

administration of each individual Debt Settlement Arrangement.  Therefore private sector trustees should 

be allocated responsibility for the management of individual arrangements, with the role of the Debt 

Settlement Office being concerned with setting standards through Codes of Practice, supervising the 

trustees and preparing guidelines for the operation of the system.  Although the reasons advanced above 

suggest that the system should involve as little court involvement as possible, the Commission 

nonetheless believes that some court oversight may be necessary in order to ensure the integrity of the 

system and to vindicate the rights of the parties involved. 

(1) Structure 

1.172 The Commission recommends that the proposed Debt Settlement Office should take the form 

of a discrete unit as part of the same body as the Debt Enforcement Office.  The Commission has 

considered the option of building the new administrative structures required for the debt settlement 

system by expanding existing bodies, for example the Office of the Official Assignee or offices of Sheriffs.  

The Commission however concludes that such an approach would not be appropriate.  The functions to 

be performed by the proposed Debt Settlement Office are new in nature, and are quite different from 

those carried out by existing bodies, such as Sheriffs or the Office of the Official Assignee.  The debt 

settlement system proposed by the Commission is a novel development for Irish law, and a significant 

departure from existing practices.  The Commission therefore thinks it appropriate that a new body should 

be established to supervise and ensure the effective operation of the new system.  The Commission also 

considers that its proposed reforms of personal insolvency laws should be viewed in conjunction with its 

recommendation for the introduction of a more balanced and effective system for the enforcement of 

judgments.  These two systems, of personal insolvency law and the enforcement of judgment debts, are 

inter-related and should be recognised as such, and therefore the Commission considers it appropriate 

that the proposed Debt Settlement Office and Debt Enforcement Office should be integrated into a single 

body.  The Commission acknowledges however that certain debt settlement and debt enforcement 

functions may be incompatible with one another, and so the two offices should operate independently 

within the same overall body. 

1.173 The Commission is conscious that the establishment of a new State body may raise concerns 

regarding the expenditure of public funds required. The Commission however considers that the cost 

savings arising from removing multiple enforcement proceedings from the courts should be recognised, 

and that these concerns can be alleviated further through limiting the size of the office and funding the 
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office through industry levies.  In addition, the costs of not establishing an appropriate body to regulate 

the system of Debt Settlement Arrangements may also be quite significant.279 

1.174 The Commission therefore recommends that the proposed Debt Settlement Office should be 

small in size, with its functions limited to those outlined below.280  The primary functions of the office 

should include the regulation of Personal Insolvency Trustees,281 and the administration of the Debt Relief 

Order procedure described below.282  Further functions of the office are outlined below.   

1.175 The Commission envisages in particular that savings can be made by establishing the Debt 

Settlement Office in terms of an inexpensive alternative to processing enforcement proceedings through 

the courts at present. The Consultation Paper notes that the flaws of the current enforcement system 

mean that futile enforcement proceedings are often brought at present, including multiple enforcement 

proceedings against a single debtor who may be unable to satisfy even one of his or her obligations.283  

The Commission therefore suggests that savings could be achieved by removing such proceedings from 

the courts.  

1.176 Finally, the Commission suggests that the option of funding the Debt Settlement Office from 

private sector contributions should be considered.  The Commission notes that the problem of personal 

over-indebtedness is one that has arisen in the private sector, and that the costs should be borne so 

much as possible by the private actors responsible for, and in the best position to prevent, over-

indebtedness.284  In addition, the debt settlement system will be providing an efficient service to creditors 

in a mechanism for collecting and distributing part payments.  Therefore as a matter of principle as well 

as for practical reasons, there is a strong case for the Debt Settlement Office to be funded at least partly 

from the private sector.  This funding could take the form of a levy on industry, although problems arise in 

this regard due to the fact that creditors from several different industries would be involved in the Debt 

Settlement Arrangement procedure.  Therefore a more appropriate approach may be for deductions to be 

made from the repayments made under a Debt Settlement Arrangement, with the amounts collected in 

this manner used to fund the costs of the Debt Settlement Office.  The Commission recognises that the 

level of this income stream would depend upon the number of Debt Settlement Arrangements and the 

amounts being repaid.  This may thus be a means of raising at least part of the funding required to run 

the office.  Finally, the practitioners applying for licences to act as Personal Insolvency Trustees should 

be required to pay fees, which again could be used to provide part funding for the office.  Assuming that a 

system of tendering is introduced, as discussed above, this could also provide some revenues to allay the 

costs of running the Office.285 The Commission acknowledges that the precise funding mechanism 

chosen is primarily a policy matter but considers that it should, in principle (in keeping with similar non-

judicial systems already in operation in other states) be as inexpensive and efficient as possible, and 

should certainly not involve anything approaching the expense of judicial bankruptcy. 

1.177 The Commission recommends that the proposed Debt Settlement Office should take the form 

of an independent unit within the Debt Enforcement Office.   

1.178 The Commission recommends that the proposed Debt Settlement Office should be at least 

partly funded by the private sector, with the appropriate means of funding to be specified in legislation. 
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(2) Functions of the Debt Settlement Office 

1.179 The Commission recommends that the functions of the Debt Settlement Office should be more 

limited than some of the options proposed in the Consultation Paper for consideration.286  Several of the 

functions to be given to the office - namely the administration of the Debt Relief Order procedure and the 

supervision of Personal Insolvency Trustees ï are discussed elsewhere in this Report.287  These functions 

are now outlined alongside the other functions to be held by the proposed Debt Settlement Office. 

(a) Debt Settlement Arrangement Procedure  

1.180 In relation to the Debt Settlement Arrangement procedure (and the regulation of bankruptcy 

trustees), the Commission recommends that the Debt Settlement Office should carry out the following 

functions: 

 Licensing and supervising Personal Insolvency Trustees, including the following functions: 

o Assessment of licensing applications and award of licenses. 

o Issuing codes of conduct relating to the standards to be expected of Personal Insolvency 

Tustees in performing their statutory functions. 

o Monitoring and inspection of licence-holders. 

o Dispute resolution: carrying out disciplinary proceedings against licence-holders and 

redress procedures for complainants. 

o Issuing sanctions against licence-holders found to have breached the regulatory 

standards. 

o Publishing an annual report, including a statistical analysis of complaints received and 

cases investigated. 

o Making a protective order to facilitate the negotiation of a Debt Settlement Arrangement; 

o Receiving an application for a Debt Settlement Arrangement; 

o Sending a copy of an accepted arrangement to the court for approval; 

o Registering Debt Settlement Arrangements in the Personal Insolvency Register; 

o Formally recognising the failure of a Debt Settlement Arrangement following a designated 

six-month arrears default; 

 Receive complaints and resolve disputes arising in relation to the Debt Settlement Arrangement 

procedure.288 

(b) Debt Relief Order Procedure 

1.181 Further to the proposals for the Debt Relief Order procedure described below, the Commission 

recommends that the Debt Settlement Office should be responsible for carrying out the following 

functions: 

 Assessing and adjudicating upon applications for debtors for entry into the Debt Relief Order 

procedure, including requesting information from the debtor where the Office has reasonable 

grounds to believe such information is necessary.289 

 Making a Debt Relief Order where the debtorôs application satisfies the requirements for entry 

into the procedure.290 
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 Monitoring the operation of active Debt Relief Order cases and receiving information disclosed 

by debtors relating to issues such as increases in debtorsô assets and/or income.291 

 Exercising the power to revoke or amend a Debt Relief Order where specified disqualifying 

factors are found to exist or where the debtor has not complied with the duties imposed under 

the procedure.292 

 Receiving complaints from creditors relating to the participation of a debtor in the procedure, 

carrying out investigations further to such complaints, and suspending the debtorôs discharge 

pending such investigation.293 

 Applying to the court for directions in respect of any matter arising in relation to a Debt Relief 

Order or an application for such an order.294 

 Maintenance of a database of Debt Relief Orders in the Personal Insolvency Register.295 

(c) General Functions 

1.182 In addition to functions, powers and responsibilities specific to each of the Debt Relief Order 

and Debt Settlement Arrangement procedures, the Commission recommends that the Debt Settlement 

Office should perform other functions common to both procedures.  Thus the Debt Settlement Office, in 

conjunction with the Debt Enforcement Office, should be responsible for maintaining a register of all Debt 

Relief Orders and Debt Settlement Arrangements.  As considered in the Consultation Paper and 

discussed further below, the Commission recommends that a register of judgments and enforcement 

proceedings should be established in Ireland.296  Therefore a comprehensive register could be 

established and maintained by the Debt Settlement/Debt Enforcement Office, encompassing all Debt 

Relief Orders, Debt Settlement Arrangements and civil court judgments, including bankruptcy orders.  

The register of Debt Relief Orders, Debt Settlement Arrangements and bankruptcy orders could be 

contained in a single Personal Insolvency Register, as a subset of a comprehensive register also 

including all court judgments. 

1.183 In addition, a further role of the Debt Settlement Office could be to issue guidance and 

information on the operation of both the Debt Relief Order and Debt Settlement Arrangement procedures.  

Such guidance could include the provision of information to consumers in plain language concerning the 

two processes.  In addition, more detailed and technical guidance could be aimed at Personal Insolvency 

Trustees to provide clarification of the operation of the law, and to establish best practices. 

(3) Court Supervision 

1.184 A fundamental principle of the Commissionôs overall recommendations, and a primary rationale 

for the introduction of the proposed non-judicial debt settlement system, is that debt disputes should be 

resolved outside of court proceedings where possible.297  In the area of personal insolvency law, non-

judicial procedures are to be preferred to court proceedings due to the fact that non-legal issues may be 

more readily addressed in a non-judicial forum; few justiciable issues arise in debt disputes; the costs 

(both to the parties involved and to the State) of non-judicial procedures should be lower than those 

arising in court proceedings; and there should be a reduced stigma for debtors in non-judicial 

procedures.298  It has been argued that the requirement of participation in court proceedings is a 
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significant deterrent to debtors engaging in resolving their debt difficulties under the current law.299  

Therefore, for this reason the Commission recommends that the Debt Settlement Arrangement procedure 

should be free from court involvement to the greatest extent possible.  Submissions made to the 

Commission have however suggested that to ensure the integrity of the process, and to safeguard the 

rights of all of the parties involved, there should be a certain level of court supervision over the Debt 

Settlement Arrangement system.  The following paragraphs consider the appropriate level of court 

supervision of the process. 

1.185 The Individual Voluntary Arrangement in England and Wales is subject to court supervision at 

a number of stages in the process.  First, where the debtor wishes to initiate the IVA process as a matter 

of urgency, he or she may obtain an interim order of court staying all enforcement proceedings against 

the debtor.300  Next, the debtorôs nominee must submit a report to the court stating whether the voluntary 

arrangement being proposed by the debtor has a reasonable prospect of being approved and 

implemented, and whether (and if so, when and where) a creditorsô meeting should be held.301  After the 

creditorsô meeting has been concluded, the chairman of the meeting reports the result of the meeting to 

the court.302  An application to the court may be made by the debtor, a creditor, the nominee, or the 

trustee of the estate of an undischarged bankrupt, to challenge the creditorsô meeting on the grounds that 

the approved IVA unfairly prejudices the interests of a creditor of the debtor or that there has been some 

material irregularity at or in relation to such a meeting.303  Furthermore, the debtor, any creditor or any 

other person dissatisfied by any act, omission or decision of the supervisor of the IVA may apply to 

court.304  The supervisor of the IVA may also apply to the court for directions.305 

1.186 In contrast, in Australia the Part IX (Consumer) Debt Agreement procedure is administrative in 

nature, and involves little court involvement.306  A proposal for a debt agreement is processed 

administratively by the Official Receiver.307  Under this procedure, some of the functions corresponding to 

those to be performed by the Personal Insolvency Trustee under the proposed Debt Settlement 

Arrangement procedure is in fact performed by the Official Receiver, who presents the debtorôs proposal 

to creditors for consideration of whether it should be accepted.308  The effect of the acceptance of a 

proposal for processing, and of the coming into force of a finalised agreement, is to prevent creditors from 

bringing bankruptcy proceedings against the debtor and from enforcing a remedy against the debtorôs 

person or property in respect of a provable debt.309  Therefore it is noteworthy that under the Australian 

procedure a court order is not required in order to prevent enforcement proceedings from being brought 

against the debtor.  Throughout the process of an active Debt Agreement, it is the Official Receiver, and 

not the court, that holds an oversight role.  For example, defaults in making repayments by the debtor are 

to be notified to the Official Receiver.310  Similarly, the Official Receiver is responsible for processing 

applications for variations of a Debt Agreement.311  The Official Receiver also provides the debtor with a 
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certificate indicating that the Debt Agreement has ended,312 and the ending of the agreement has the 

effect of releasing the debtor from provable debts from which the debtor would have been released if the 

debtor had been discharged from bankruptcy.313   

1.187 There remains a certain level of court supervision of the Debt Agreement procedure however.  

A debtor, creditor or the Official Receiver may apply to the Court for an order terminating a debt 

agreement where the debtor has failed to carry out a term of the agreement and it is in the creditorsô 

interest to terminate the agreement; where carrying out the agreement would cause injustice or undue 

delay to the creditors or the debtor; or if the court is satisfied for any other reason that the agreement 

should be terminated.314  The court may also make an order for sequestration on terminating a Debt 

Agreement.  In addition to this termination procedure, a debtor, creditor or Official Receiver may also 

under certain circumstances apply to the court for an order declaring a debt agreement void.315  An 

application for such an order may be made only if there is doubt on a specific ground that all or part of the 

Debt Agreement was not made in accordance with the procedure laid down in the legislation (in that it 

does not substantially comply with the legislation);316 or that the statement of affairs lodged with the Debt 

Agreement was deficient because it omitted a material particular or because it was incorrect in a material 

particular.317  In addition, the debtor, creditor or Official Receiver may apply to the Court for directions, 

with the court empowered to make an order directing the Official Receiver how to exercise its powers 

under the legislation.318  Further court control over the process is provided by the power given to the court 

to order the administrator of a Debt Agreement to make good any loss caused by a breach of duty.319  

The court may also order the cancellation of the administratorôs registration as a Debt Agreement 

Administrator if it sees fit, and make any other order that the Court considers just and equitable in the 

circumstances.  The court also may, on the application of the debtor, a creditor or the Inspector-General 

in Bankruptcy, inquire into the conduct of the administrator, and may remove the administrator from office, 

or make such other order as it thinks proper.320   

1.188 In Canada, the Consumer Proposal procedure is also administrative in nature, with limited 

court supervision.  An administrator (a private sector actor) who agrees to assist a consumer debtor must 

investigate the debtorôs financial affairs, provide the debtor with counselling, prepare a proposal in the 

prescribed form and file a copy of this proposal and a statement of the debtorôs affairs with the Official 

Receiver.321  The administrator must then, within 10 days of filing a proposal with the Official Receiver, 

prepare a report for the Official Receiver setting out the results of the investigation of the debtorôs 

financial affairs, the administratorôs opinion as to the whether the proposal is reasonable and fair to the 

debtor and creditors, and whether it is viable and likely to be completed by the debtor.322  It is notable that 

this report is presented to the Official Receiver, unlike under the procedure in England and Wales where 

the nominee presents a similar report to the court.  The Official Receiver may then direct the administrator 

to call a meeting of creditors.323  Some court supervision then arises, as where a consumer proposal is 

                                                      
312

 Section 185N(3) of the 1966 Act. 

313
  Section 185NA of the 1966 Act. 

314
  See section 185Q of the 1966 Act. 

315
  Section 185T of the 1966 Act. 

316
  See section 185U(2) of the 1966 Act. 

317
  For the agreement to be declared void on this second ground of a deficient statement of affairs, the Court 

must also be satisfied that it is in the creditorsô interests to declare the agreement or part of the agreement 

void: section 185U(3) of the 1966 Act. 

318
  Section 185W of the 1966 Act. 

319
  Section 185ZCA of the 1966 Act. 

320
  Section 185ZCB of the 1966 Act. 

321
  Section 66.13 of the Bankruptcy and Insolvency Act. 

322
  Section 66.14 of the Bankruptcy and Insolvency Act. 

323
  Section 66.15 of the Bankruptcy and Insolvency Act. 



 

71 

accepted or deemed accepted by creditors, the administrator must, if requested by the Official Receiver 

or any other interested party within fifteen days after the day of acceptance or deemed acceptance, 

forthwith apply to the court to have the consumer proposal reviewed.324  If no party has requested the 

administrator to make such an application within the fifteen day period, the Consumer Proposal is 

deemed to be approved by the court.325  If such an application is however made, a court hearing takes 

place at which the court hears the Official Receiver, the administrator, the consumer debtor and any 

objecting creditor or other interested party.326  The court may refuse to approve the Consumer Proposal 

where it finds that the terms of the proposal are not reasonable or fair; where the debtor has committed 

certain specified offences; or where the debtor was not eligible to make a consumer proposal when the 

proposal was made.327  In addition, the court must refuse to approve a proposal where it fails to comply 

with the minimum requirements that must be included in a proposal.328  Therefore it can be seen that 

under the Canadian Consumer Proposal procedure, arrangements are subject to the approval, deemed 

or actual, of the court.  The court possesses further supervisory powers in its capacity to order the 

annulment of a Consumer Proposal.329  The grounds for annulment include: default in the performance of 

any provision in a consumer proposal; the ineligibility of the debtor to make a consumer proposal at the 

time of filing; the inability of the consumer proposal to continue without injustice or undue delay; or the 

fact that the approval of the court was obtained via fraud.  A Consumer Proposal may also be annulled by 

the court at the request of the administrator or of any creditor whenever the consumer debtor is 

afterwards convicted of any offence under the legislation.330  A Consumer Proposal is also deemed to be 

annulled where the debtor has missed three payments under the proposal (if payments are to be made 

monthly or more frequently), or where three months have passed since a default in respect of any 

payment (if payments are to be made less frequently than monthly).331   

1.189 Therefore it can be seen that the procedures in similar legal systems to Irelandôs involve 

varying degrees of court supervision of the arrangement procedures.  The Commission reiterates its view 

that debt disputes should be resolved outside of the judicial process where appropriate, but that this aim 

must be balanced with the need to ensure that the rights of all parties involved are adequately 

safeguarded.  The following paragraphs therefore contain the Commissionôs proposals for court 

supervision of the Debt Settlement Arrangement process. 

1.190 First, the Commission takes the view that no initial court application, as is the case under the 

IVA procedure in England and Wales, should be required.  The Commission is conscious that a 

requirement to participate in court proceedings may be a great deterrent to debtors from engaging with 

the process, and so no court involvement should be required at this initial stage of proceedings. Following 

the procedural steps outlined below,332 the initial application to open a Debt Settlement Arrangement 

procedure (including the terms of the proposed arrangement and the debtorôs Standard Financial 

Statement) should be made to the Debt Settlement Office, along with a report of the Personal Insolvency 

Trustee advising the holding of a creditorsô meeting.  If the proposal is accepted at the creditorsô meeting, 

the Personal Insolvency Trustee should communicate this decision to the Debt Settlement Office, who 

should then approve the Debt Settlement Arrangement.  The agreed arrangement should not need to be 

subject to any court hearing, unless a creditor objects to the approval of the arrangement (on one of a 
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number of specified limited grounds, discussed below).  The Commission recommends that the debtorôs 

local Circuit Court would be the appropriate court to deal with any such objections. 

1.191 The effect of registering a Debt Settlement Arrangement (or its approval by a court where there 

is an objection by a creditor) should be to prevent creditors from commencing legal proceedings 

(including bankruptcy proceedings) for the recovery of a debt, and to prevent enforcement officers from 

executing any court judgments against the debtor, without the permission of the court.   

1.192 The grounds on which a creditor should be empowered to challenge in court an arrangement 

approved by the creditorsô meeting and Debt Settlement Office should be limited to the following: 

 The procedural requirements specified in the legislation were not followed. 

 The existence of a material inaccuracy or omission in the debtorôs statement of affairs/Standard 

Financial Statement, which is to the detriment of the creditor. 

 The debtor did not satisfy the eligibility requirements to enter the Debt Settlement Arrangement 

procedure at the initiation of the procedure.333 

 The arrangement unfairly prejudices the interests of a creditor. 

 The debtor has committed an offence under the legislation (including acting fraudulently in order 

to procure a Debt Settlement Arrangement).334 

1.193 The Commission recommends that in addition to a power to challenge the arrangement as 

accepted by the creditorsô meeting before approval, a power should exist for creditors and Personal 

Insolvency Trustees to apply for the termination of an arrangement declared after it has been approved.  

The grounds for an order terminating the arrangement should be limited to the grounds stated above, 

including the invalidity of the arrangement, and the failure of the debtor to comply with the duties imposed 

under the legislation, and that the continuation of the arrangement would lead to injustice or undue 

delay.335   

1.194 Termination through the ongoing default by the debtor could be addressed without a court 

hearing, with the Debt Settlement Office making a formal recognition of the failure of the agreement and 

recording such failure in the Personal Insolvency Register.  The conditions under which an arrangement 

is deemed to have failed should be specified.  Under the Australian Debt Agreement procedure, where a 

designated 6-month arrears default has occurred, the Official Receiver must declare in writing that the 

agreement is terminated and must record the declaration on the Australian National Personal Insolvency 

Index.336  According to the Australian legislation, a ñ6-month arrears defaultò occurs at a particular time 

where: 

(a) both of the following apply: 

 (i) before the particular time, one or more payments in respect of provable debts 

became due and payable by the debtor under the debt agreement; 

 (ii) at no time during the 6 month period ending immediately before the test time 

were any obligations in respect of those payments discharged; or 

(b) both of the following apply: 

 (i) at the particular time, the obligations created by the debt agreement have not 

been discharged; 

 (ii) the last of those obligations should have been discharged at a time 6 months 

before the test time. 
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The Australian legislation also provides for a corresponding concept of a designated ñ3-month arrears 

defaultò, the occurrence of which must be notified to the creditors by the administrator of the 

agreement.337   

1.195 The Commission believes that these concepts are useful tools to regulate the failure of Debt 

Settlement Arrangements.  The Commission therefore recommends that the concept of a designated 6-

month arrears default should be used to define the failure of a debt settlement arrangement.  This would 

mean that after 6 months without payment under the arrangement, the arrangement would be deemed to 

have failed, and could be formally recognised as having failed by the Debt Settlement Office, which could 

then record the fact of failure in the relevant Personal Insolvency Register.  Enforcement activities could 

then be instigated against the debtor once again, as the stay of enforcement accompanying the Debt 

Settlement Arrangement would be lifted. 

1.196 The Commission recommends that court supervision of the Debt Settlement Arrangement 

procedure should be limited to hearing objections by a creditor to a Debt Settlement Arrangement that 

has been accepted a creditorsô meeting and approved by the Debt Settlement Office. 

1.197 The Commission recommends that the grounds on which a creditor may challenge before a 

court the Debt Settlement Arrangement accepted by the creditorsô meeting and the Debt Settlement 

Office should be limited to situations where: 

 The procedural requirements specified in the legislation were not followed. 

 A material inaccuracy or omission exists in the debtorôs statement of affairs/Standard Financial 

Statement, which causes detriment to the creditor. 

 The debtor did not satisfy the eligibility requirements to enter the Debt Settlement Arrangement 

procedure at the initiation of the procedure. 

 The arrangement unfairly prejudices the interests of a creditor. 

 The debtor has committed an offence under the legislation. 

1.198 The Commission recommends that at any time during the operation of a Debt Settlement 

Arrangement a creditor or the Personal Insolvency Trustee should be empowered to apply to court to 

have a Debt Settlement Arrangement terminated on the grounds that: 

 The procedural requirements specified in the legislation were not followed. 

 A material inaccuracy in the debtorôs statement of affairs/Standard Financial Statement, which 

causes detriment to the creditor. 

 The debtor did not satisfy the eligibility requirements to enter the Debt Settlement Arrangement 

procedure at the initiation of the procedure. 

 The debtor did not comply with the duties and obligations imposed under the Debt Settlement 

Arrangement process; 

 The continuation of the arrangement would lead to injustice and/or undue delay. 

 The debtor has committed an offence under the legislation. 

 A three-month arrears default has occurred. 

1.199 The Commission recommends that a three-month arrears default should be defined as 

occurring at a particular time (the ñtest timeò) in relation to a Debt Settlement Arrangement if: 
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 at the beginning of the 3 month period ending immediately before the test time, one or more 

payments in respect of provable debts became due and payable by the debtor under the debt 

agreement; and 

 throughout that 3 month period, the debtor was in arrears in respect of any or all of those 

payments.  

1.200 The Commission recommends that following a designated 6-month arrears default, a Debt 

Settlement Arrangement should be deemed to have failed, and on the application of a creditor or the 

Personal Insolvency Trustee, the Debt Settlement Office should formally recognise the failure of the 

arrangement and record the failure in the Personal Insolvency Register.   

1.201 The Commission recommends that a designated 6-month arrears default occurs where both of 

the following apply: 

 (i) before the particular time, one or more payments in respect of provable debts 

became due and payable by the debtor under the Debt Settlement Arrangement; 

 (ii) at no time during the 6 month period ending immediately before the test time 

were any obligations in respect of those payments discharged. 

E Format of Debt Settlement Arrangements: Procedural Rules 

1.202 Having outlined the structural and institutional arrangements relating to the Debt Settlement 

Arrangement procedure, the following two parts discuss the Commissionôs recommendations for the 

format of individual Debt Settlement Arrangements, including the procedural and substantial rules 

applying to the creation and implementation of such arrangements.  First, the procedural steps involved in 

reaching a valid Debt Settlement Arrangement are outlined.  Secondly, the substantive terms of such 

arrangements, to the extent to which they are to be regulated by law, are discussed in Part 7 below. 

1.203 The Commissionôs proposals for the appropriate procedural steps for reaching and 

implementing a Debt Settlement Arrangement are primarily based on the submissions received by the 

Commission, an analysis of comparative approaches and a consideration of the current procedure for 

Schemes of Arrangement under the Bankruptcy Act 1988.338  It should be noted that the procedural steps 

outlined here are limited to the situation where a debtor makes an application for a Debt Settlement 

Arrangement.  Issues concerning the interaction of procedures for the recovery of debts and the 

enforcement of judgment debts with the Debt Settlement Arrangement procedure are considered 

below.339 

(1) Advice 

1.204 The Commission recommends that the first stage of the procedure should consist of the 

practitioner who is to act as the Personal Insolvency Trustee ensuring that the debtor has been 

appropriately advised as to his or her options for dealing with his or her debt difficulties.  If the debtor has 

already received advice from another party such as a Money Advice and Budgeting Service advisor, this 

should be sufficient to satisfy this requirement.  If the debtor has not received such advice, the practitioner 

who is to act as the Personal Insolvency Trustee should provide such advice.  Based on the findings of 

research evaluating the IVA process in England and Wales, the Commission recommends that the 

provision of advice should involve at least one face-to-face meeting between the licensed practitioner and 

the debtor.340  Details regarding the advice to be provided to debtors should be specified through codes of 

conduct published by the Debt Settlement Office.  The Personal Insolvency Trustee should be obliged to 
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lodge a statement to the effect that the debtor has been appropriately advised when making an 

application for an arrangement. 

1.205 The Commission recommends that a Personal Insolvency Trustee must, prior to a debtor 

initiating a Debt Settlement Arrangement process, advise the debtor as to (a) any alternative options 

available to the debtor, including a Debt Relief Order or bankruptcy, and the general effect of such 

options, and (b) the general effect of initiating, and entering into, a Debt Settlement Arrangement process. 

(2) Protective order: stay of enforcement activity 

1.206 Once the debtor has been appropriately advised and has decided to seek to enter into a Debt 

Settlement Arrangement, the next step should be for the debtor to obtain a protective order preventing 

legal proceedings or enforcement measures from being taken against him or her while he or she attempts 

to reach an arrangement.  The Commission proposes that this protective order should be issued by the 

Debt Settlement Office, as a requirement for the debtor to make an application to court at this stage may 

serve to deter debtors from entering the process.  In order to respect duly creditorsô right of access to a 

court341 and the protection of the judicial function under the Constitution of Ireland,342 it may not be 

possible for an order made administratively in this manner to stay all proceedings against the debtor.  

Therefore the effect of the order could rather be to inform creditors of the debtorôs attempts to negotiate 

an arrangement, require any creditors bringing proceedings to inform the court of the existence of the 

order, and then the court would stay proceedings while the negotiations take place, bearing in mind in 

particular that a licensed Personal Insolvency Trustee will have already prepared a Report stating that the 

Debt Settlement has a good chance of succeeding.  As regards the enforcement activities to be 

undertaken by the Debt Enforcement Office, the making of an order by the Debt Settlement Office should 

be sufficient to prevent the enforcement officers of the office from taking any steps to enforce a judgment 

against the debtor.  When applying for a protective order, the debtor should be required to present to the 

Debt Settlement Office draft terms of the proposed arrangement. 

1.207 The Commission recommends that a procedure should exist for a debtor seeking to enter into 

a Debt Settlement Arrangement to apply to the Debt Settlement Office for a protective order in order to 

prevent enforcement while attempts are made to reach an arrangement.   

1.208 The Commission recommends that a debtor must inform his or her creditors of the making of a 

protective order. The Commission also recommends that any creditor on whom notice of the making of a 

protective order has been served must, if commencing proceedings against the debtor for the recovery of 

a debt, notify the court of the making of such an order, and the court shall, without prejudice to any other 

order it may deem appropriate, make an order staying the proceedings for such period it deems 

appropriate pending the outcome of attempts to reach a Debt Settlement Arrangement.     

1.209 The Commission recommends that officers of the Debt Enforcement Office should refrain from 

taking any steps to enforce a judgment against a debtor who is the subject of a protective order.   

1.210 The Commission recommends that the debtor should be required to provide the Debt 

Settlement Office with draft terms of the arrangement when applying for a protective order. 

(3) Debt Settlement Arrangement Application 

1.211 The next step should be the presentation of the application for a Debt Settlement Arrangement 

to the Debt Settlement Office.  The debtor, or the Personal Insolvency Trustee acting on the debtorôs 

behalf, should be required to provide the following as part of the application: 

 A statement by the Personal Insolvency Trustee indicating his/her consent to act in the capacity 

of Intermediary;343 

 A completed statement of the debtorôs financial affairs (showing the debtorôs position of 

insolvency), taking the form of the Standard Financial Statement;344 
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 The terms of the proposal to be sent to creditors for consideration; 

 A report of the Personal Insolvency Trustee stating whether, in the opinion of the Personal 

Insolvency Trustee: 

o the proposal of the debtor has a reasonable prospect of being accepted by creditors;345 

o the proposal of the debtor is viable and the debtor is reasonably likely to be able to 

comply with its terms;346 

o a meeting of the debtorôs creditors should be convened to consider the proposal;347 

 A statement to the effect that the debtor has been appropriately advised of his or her options for 

managing his or her debt difficulty;348 

 A statement to the effect that the Personal Insolvency Trustee has reasonable grounds to believe 

that the information contained in the debtorôs statement of affairs is complete and accurate;349 

 A statement to the effect that the Personal Insolvency Trustee has reasonable grounds to believe 

that the debtor is eligible to enter the Debt Settlement Arrangement procedure.350  The relevant 

conditions for eligibility to enter the procedure include the insolvency of the debtor and the 

debtorôs previous participation in the procedure.351 

1.212 The Commission recommends that the Personal Insolvency Trustee should prepare the 

following documents in advance of the application for entry to the Debt Settlement Arrangement 

procedure: (a) a statement by the Personal Insolvency Trustee indicating his or her consent to act as 

Personal Insolvency Trustee; (b) a completed statement of the debtorôs financial affairs, showing the 

debtorôs position of insolvency, in the form of the Standard Financial Statement; (c) the terms of the 

proposal to be sent to creditors for consideration; (d) a report of the Personal Insolvency Trustee stating 

whether, in the opinion of the Personal Insolvency Trustee: (i) the proposal of the debtor has a 

reasonable prospect of being accepted by creditors, (ii) the proposal of the debtor is viable and that the 

debtor is reasonably likely to be able to comply with its terms, (iii) a meeting of the debtorôs creditors will 

be held on a specific date to consider the proposal, and (iv) the proposal is reasonably fair to all parties 

involved, and is an acceptable alternative to bankruptcy or a Debt Relief Order; (e) a statement to the 

effect that the debtor has been appropriately advised by the Personal Insolvency Trustee of his or her 

options for managing his or her debt difficulty; (f) a statement to the effect that the Personal Insolvency 

Trustee has reasonable grounds to believe that the information contained in the debtorôs statement of 

affairs is complete and accurate; and (g) a statement to the effect that the Personal Insolvency Trustee 

has reasonable grounds to believe that the debtor is eligible to enter the Debt Settlement Arrangement 

procedure. 

(4) Creditorsô Meeting 

1.213 The next stage should be the holding of a creditorsô meeting, at which the proposed 

arrangement can be considered and approved by the debtorôs creditors.  The Commission does not think 

that this meeting should be required to be held in public, and considers that it should be possible for the 
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intermediary to obtain the votes of creditors through communication by electronic or telephonic means.  

Detailed procedural rules for the holding of a creditorsô meeting and the voting process should be 

specified in secondary legislation.   

1.214 The Commission recommends that procedures should allow for the creditorsô meeting to be 

held otherwise than in the form of a physical meeting, and that procedures should permit the 

communication of creditorsô votes to the Personal Insolvency Trustee by electronic or telephonic means.   

1.215 The Commission recommends that detailed procedural rules for the holding of a creditorsô 

meeting and the voting process should be specified in secondary legislation. 

1.216 A question arises as to the percentage of creditors votes required to approve the proposed 

arrangement and any other resolutions on which creditors are required to vote throughout the course of 

an active Debt Settlement Arrangement.  The Commission has received views of stakeholders on this 

matter throughout its consultation process, has also considered the voting arrangements under 

procedures similar to the Commissionôs proposed Debt Settlement Arrangement regime.  The 

Commission also recalls that its Consultation Paper, following a 2007 Recommendation of the Council of 

Europe,352 provisionally recommended that the law should provide a means of giving binding effect to 

debt settlements that have been accepted by a majority of creditors but to which some creditors have 

unreasonably objected.353   

1.217 Under the procedure for Arrangements under Control of Court contained in sections 87 to 109 

of the Bankruptcy Act 1988, the approval of 60% of creditors in number and value voting at a private 

sitting of the High Court is required for a proposed arrangement to be deemed to be accepted and to be 

approved by the High Court.354   

1.218 Under the IVA procedure in England and Wales, for a resolution approving the proposal or any 

modification of it to pass, the approval of over 75% in value of creditors voting at the creditorsô meeting is 

required.355  In relation to any other resolution the requisite majority must be in excess of one half of those 

voting on the resolution.356  A review of the IVA procedure in England and Wales noted that ñ[t]here is 

general agreement that IVA terms are currently overly dictated by creditor groupsò, and provided data to 

confirm this view.357  This study noted that evidence suggests that some modifications enforced by 

creditors actively contribute to the failure of arrangements.  It referred to a previous study that found that 

the IVA process was controlled by key creditors through a handful of agents.358  In particular, creditors 

require modifications to IVA proposals based on minimum thresholds for debtor repayment and creditor 

dividend levels, known as ñhurdle ratesò.359  Therefore certain creditors engage in practices of refusing an 
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IVA proposal or demanding modifications whenever the amount of repayments offered by a debtor does 

not meet the creditorsô hurdle rates, irrespective of the resources of the individual debtor.  One 

commentator has described this situation as a handful of creditors effectively taking over the statutory 

process and setting new rules by establishing high rates of repayment of over 40% as a pre-condition for 

acceptance of an IVA.360   As a consequence of the existence of these hurdle rates, IVA supervisors are 

proposing IVAs involving very high levels of income contribution by debtors, and studies show, as would 

be expected, a correlation between high contribution levels and the failure of IVAs.361  It should be noted 

in this regard that the IVA Protocol that came into effect in 2008 contain two provisions that may serve to 

alleviate these problems somewhat.362  First, limitations are placed on the modifications that may be 

proposed by creditors during the IVA negotiation process.  Secondly, creditors and IPs are to use an 

agreed common financial statement containing a calculation of reasonable contributions from income and 

allowable expenditures.  Despite these measures, some creditors have stated that they reserve the right 

to continue to propose modifications in relation to hurdle rates.363  In light of these problems of the abuse 

by creditors of their power and the consequent frustration of the statutory purpose of the IVA procedure, 

submissions to the Commission have suggested that the majority required for a plan to be accepted 

should be small, in order to reduce the likelihood of creditors being able to frustrate the process by 

refusing unreasonably to consent to a proposed arrangement. 

1.219 In Australia, a Debt Agreement proposal is accepted if the Official Receiver (who is responsible 

for processing applications for Debt Agreements) writes to affected creditors asking each of them to 

indicate whether the proposal should be accepted, and a majority in value of the creditors who reply 

before the applicable deadline state that the proposal should be accepted.364  

In Canada, if no objection to a Consumer Proposal is received by the Official Receiver with 45 days of its 

filing, the Proposal is deemed to have been accepted by creditors.365  If 25% of creditors refuse the 

Proposal within this 45 day period, a creditorsô meeting must be held.  At this creditorsô meeting a simple 

majority of creditors is then required to approve the Proposal.
366

  Therefore there are two stages to the 

Canadian process, with the Proposal coming into effect without a meeting if 75% of creditors fail to object 

to it, while at the second stage of a creditorsô meeting the Proposal will come into effect unless more than 

50% of those creditors voting at the meeting refuse to accept it. 

1.220 The Commission received submissions on the issue of whether a power should exist to give 

binding effects to debt settlement that have been accepted by a majority of creditors and to which some 

creditors have unreasonably objected.  Some submissions were opposed to the idea of an arrangement 

being made binding on those creditors who do not agree to it.  This signals an opposition to the concept 

of debt settlement entirely, and would appear to argue that the present system of wholly voluntary debt 

management plans should be retained.  This view is insupportable in light of the Commissionôs 

provisional recommendations for the establishment of a debt settlement system and the submissions 

received in support of such recommendations.  The Commission must therefore reject this view.  Other 

submissions acknowledged this point, and the reality that the system will not work if all creditors hold an 
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unlimited right of veto over arrangements.  These submissions argued that the primary position should be 

that the approval of a majority of creditors should be required for an arrangement to come into force.  A 

balance must be struck between preventing arrangements from being approved ï and so excluding 

debtors from accessing the procedure ï and respecting creditor rights and the consequent impact of such 

on the supply of credit.  Various proposals were then made as regards the appropriate qualified majority 

of creditor votes that should be required for a proposed arrangement to be approved and come into 

effect.  The level of the qualified majority required as proposed in the submissions ranged from 60% to 

75% of creditors in value.   

1.221 Having considered these submissions and the comparative analysis discussed above, the 

Commission takes the view that an appropriate means of balancing the need to ensure that the public 

interest goals of the proposed Debt Settlement Arrangement are not frustrated with the need to protect 

the autonomy and property rights of creditors is to provide that the qualified majority threshold for the 

approval of a Debt Settlement Arrangement is set at a relatively low level.  If the threshold is set at a 

sufficiently low percentage, this should provide a means of ensuring that creditors cannot unreasonably 

refuse to cooperate in the reaching of an arrangement.  Also, the rules relating to reasonable income 

allowances discussed below should also serve to reduce some of the problems of ñhurdle ratesò 

discussed above.367  Therefore the Commission takes the view that no specific mechanism for imposing a 

Debt Settlement Arrangement where the requisite majority of creditors refuse to accept a proposed 

arrangement should exist.  Instead, the Commission recommends that a majority of 60% in value of 

actual votes cast in the creditorsô meeting should be sufficient for the approval and coming into effect of a 

proposed Debt Settlement Arrangement.  When accepted by this qualified majority of creditors, the 

arrangement should be binding on all creditors who were entitled to vote on the proposed arrangement in 

the creditorsô meeting, including those who voted against the proposed arrangement.368  Submissions 

received by the Commission were unanimous that the majority should be measured by reference to the 

value of the debt owed to each creditor, and that the number of creditors supporting or rejecting a 

proposal should be irrelevant. 

1.222 The Commission recommends that where a proposed Debt Settlement Arrangement is 

approved at a creditorsô meeting by a majority of 60% in value of actual votes cast at the meeting, the 

proposed Debt Settlement Arrangement shall become a Debt Settlement Arrangement and shall, subject 

to other conditions recommended below, then be binding on every creditor who was entitled to vote at the 

creditorsô meeting. The Commission also recommends that where a Debt Settlement Arrangement is 

approved at a creditorsô meeting, the Personal Insolvency Trustee must forthwith send a copy of the Debt 

Settlement Arrangement to the Debt Settlement Office. 

(5) Result of Creditorsô Meeting 

1.223 The result of the creditorsô meeting should be communicated to the Debt Settlement Office by 

the chairperson of the meeting.369  If the creditorsô meeting rejects the proposed arrangement, the Debt 

Settlement Office should communicate this decision to all affected creditors and the protective order in 

place should cease to have effect.370  If the requisite qualified majority of creditors approves the proposal, 

the Debt Settlement Office should forward the terms of the proposal to the debtorôs local Circuit Court for 

the courtôs approval, which could involve the mere approval of the arrangement in court offices by the 

County Registrar.  Appropriate rules for this procedure could be specified in Rules of Court, but the 

Commission wishes to emphasise that this should be a simple formality, unless a creditor objects to the 

approval of the arrangement by the Court within a specified period of time (say, 30 days) after the result 

of the creditorsô meeting is communicated to the Debt Settlement Office.  Where a creditor objects to the 

approval of the arrangement on the grounds specified above, a court hearing should take place. Detailed 

procedural rules for the conduct of this hearing should be specified in Rules of Court, again with an 

emphasis on keeping the procedure as free from complication as possible.  Once the approval of the 
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Court has been given to the arrangement, it should come into effect as a Debt Settlement Arrangement 

and should be registered by the Debt Settlement Office in the Personal Insolvency Register.   

1.224 The Commission recommends that where the creditorsô meeting rejects the proposed 

arrangement, the Debt Settlement Arrangement procedure should come to an end and the protective 

order issued by the Debt Settlement Office should cease to have effect. 

1.225 The Commission recommends that where a qualified majority of creditors accepts the 

proposed arrangement, the Debt Settlement Office should send a copy of the proposed arrangement to 

the debtorôs local Circuit Court for approval.  The Commission recommends that the court approval 

should not involve a court hearing unless a creditor objects to the approval of the arrangement within a 

specified period of 30 days from the communication of the result of the creditorsô meeting to the Debt 

Settlement Office.  The Commission recommends that where a creditor objects to the approval of the 

arrangement on specified limited grounds, a court hearing should take place, with procedural rules for this 

hearing to be specified in Rules of Court.   

1.226 The Commission recommends that: (a) where the Circuit Court upholds the objection to the 

Debt Settlement Arrangement, the Debt Settlement Arrangement procedure shall be deemed to have 

come to an end, and any protective order issued by the Debt Settlement Office shall cease to have effect; 

but that (b) where the Circuit Court rejects the objection to the Debt Settlement Arrangement, the Debt 

Settlement Arrangement procedure shall be deemed to have effect from the making of the Courtôs order. 

The Commission also recommends that where a Debt Settlement Arrangement is deemed to have effect 

because of the court decision, it must be registered by the Debt Settlement Office in the Personal 

Insolvency Register which is to be maintained by the Debt Settlement Office. 

1.227 The effect of the entering into force of a Debt Settlement Arrangement and its registration in 

the Personal Insolvency Register should be to prevent any legal proceedings being brought against the 

debtor for the purposes of recovering a debt covered by the Arrangement, to prevent a bankruptcy 

petition from being brought against the debtor in respect of a debt covered by the Arrangement, and to 

prevent any enforcement officer of the Debt Enforcement Office from taking action against the debtor for 

the enforcement of a judgment debt.  As the Debt Settlement Arrangement has been approved by a court, 

concerns regarding the right of access to a court and the constitutional protection of the judicial function 

do not arise in this context, in contrast with the protective order procedure discussed above.371 

1.228 The Commission recommends that the effect of the coming into force and the entering in the 

Personal Insolvency Register of a Debt Settlement Arrangement should be that: 

 No creditor may present a bankruptcy petition against the debtor;  

 No creditor may commence legal proceedings for the recovery of a debt covered by the 

arrangement; 

 No action may be taken by an enforcement officer to enforce a judgment debt owed by the 

debtor. 

(6) Procedures for Varying, Termination and Failure of a Debt Settlement Arrangement 

1.229 The Commission believes that clear rules should be put in place to provide for the variance, 

termination and failure of a Debt Settlement Arrangement.   

1.230 The Commission recommends that a procedure for varying a Debt Settlement Arrangement 

should take the form of another creditorsô meeting, at which the 60% in value qualified majority of votes of 

those creditors voting should be required for the variation to the arrangement to take effect.  Notice of the 

variation should be given to the Debt Settlement Office.  Personal Insolvency Trustees should provide 

information to the debtor concerning his or her right to apply for a variation where his or her 

circumstances have changed.372 
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1.231 The Commission recommends that (a) a Debt Settlement Arrangement may be varied at a 

creditorsô meeting by a majority of 60% in value of actual votes cast at the meeting and such variation 

shall, subject to the other relevant recommendations on this matter, then be binding on every creditor who 

was entitled to vote at the creditorsô meeting; (b) where a Debt Settlement Arrangement is varied, the 

Personal Insolvency Trustee must forthwith send a copy of the variation of the Debt Settlement 

Arrangement to the Debt Settlement Office; (c) when the Debt Settlement Office receives the variation of 

a Debt Settlement Arrangement it must forthwith register the variation in the Personal Insolvency 

Register; and (d) a variation comes into effect in the same manner as the original Debt Settlement 

Arrangement, and that a creditor may challenge the variation in the same manner.  

1.232 The Commission recommends that the Personal Insolvency Trustee should provide information 

to the debtor concerning his or her right to apply for a variation where his or her circumstances have 

changed. 

1.233 In addition to the termination of a Debt Settlement Arrangement by court order, and the failure 

of an arrangement after a 6-month arrears default, a procedure should exist whereby the arrangement 

can be terminated through the agreement of the debtor and a majority of creditors, in the same manner 

as a variation may be agreed.373  Such a procedure could be used for example where the debtor is no 

longer able to comply with the arrangement and wishes to petition for bankruptcy or apply for a Debt 

Relief Order, if eligible. 

1.234 The Commission recommends that a Debt Settlement Arrangement may be terminated at a 

creditorsô meeting by analogy with the procedure for variation of a Debt Settlement Agreement, and that a 

creditor may challenge the termination in the same manner. 

1.235 The Commissionôs recommendations for procedures for the termination and failure of an 

arrangement are discussed below.374 A final issue arising relates to the consequences of the failure of a 

Debt Settlement Arrangement.  A problem identified under the IVA procedure in England and Wales is 

that where an arrangement fails, neither the supervisor of the arrangement nor any of the debtorôs 

creditors tend to bring bankruptcy proceedings, meaning that the insolvent debtor is left without debt relief 

and remains vulnerable to debt collection efforts from all of his or her creditors.375  Most debtors surveyed 

in a 2009 study resorted to filing their own bankruptcy petitions once they had saved or borrowed the 

deposit that must be paid in order to present a petition.  The 2009 study called for further research into 

why creditors are not bringing bankruptcy proceedings against debtors in these circumstances, 

suggesting that creditors appear to prefer to leave open the option of continuing other debt collection 

methods against the debtor.  It also suggested that the desire not to bring bankruptcy proceedings in 

every case of a failed IVA may be a way to keep down the levels of debt write-off on creditorsô balance 

sheets. 

1.236 In Australia, under the procedures for the termination of a Debt Agreement or for the avoidance 

of an agreement by order of court, a creditor may include an application for a bankruptcy order in the 

application for termination or avoidance of the Debt Agreement.376  The court may then make a 

bankruptcy order at the same time as making an order terminating or avoiding the Debt Agreement.377  

Therefore these procedures require a creditor petition for bankruptcy before the court will adjudicate the 
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debtor bankrupt, and do not provide for automatic bankruptcy on the termination or avoidance of a Debt 

Agreement. 

1.237 Some submissions received by the Commission had suggested that bankruptcy proceedings 

should automatically be brought against the debtor on the failure of a Debt Settlement Arrangement.  The 

suggestion has been made that bankruptcy proceedings could be brought against the debtor by the Debt 

Settlement Office in such circumstances.  The threat of automatic bankruptcy in the case of default by the 

debtor is generally acknowledged as being a strong incentive for encouraging the debtor to comply with 

his or her obligations under the arrangement.  The Commission has however also received strong 

arguments against the bringing of bankruptcy proceedings automatically on the failure of an arrangement.  

First, bankruptcy proceedings may be futile where creditors are aware that the debtor is insolvent and are 

no longer pursuing the debtor for any sums owed.  Secondly, issues would arise as to who should pay the 

costs involved in bringing bankruptcy proceedings after a failed Debt Settlement Arrangement.  If 

creditors do not wish to bring proceedings, and if the debtor is unable to afford the costs involved in 

bankruptcy proceedings, it would be inappropriate to require either party to pay the costs of proceedings.  

Similarly, it would be inappropriate for the State to bear such costs were the Debt Settlement Office to 

hold responsibility for bringing such proceedings.  Finally, the bringing of automatic bankruptcy 

proceedings on the failure of a Debt Settlement Arrangement may lead to the courts becoming over-

burdened with bankruptcy proceedings. 

1.238 For these reasons the Commission considers that bankruptcy proceedings should not be the 

automatic consequence of the failure of a Debt Settlement Arrangement.   The Commission believes that 

instead creditors and the Personal Insolvency Trustee should be given the power to bring bankruptcy 

proceedings on the failure of the Debt Settlement Arrangement.  The Commission recommends that, 

following the Australian approach, a creditor and/or the Personal Insolvency Trustee should be 

empowered to apply for an adjudication of bankruptcy against a debtor in the same proceedings as an 

application for termination of the Debt Settlement Arrangement. 

1.239 The Commission recommends that the failure or termination of a Debt Settlement Arrangement 

should not lead automatically to bankruptcy proceedings being brought against the debtor.  The 

Commission recommends instead that legislation should empower a creditor and the Personal Insolvency 

Trustee to bring bankruptcy proceedings against the debtor where a Debt Settlement has failed, or has 

been terminated by order of court.  The Commission recommends that creditors and Trustees should be 

empowered to apply to court for an adjudication of bankruptcy against a debtor in the same proceedings 

as an application for termination of the Debt Settlement Arrangement. 

F Substantive Rules 

1.240 The following paragraphs discuss the subject of the substantive terms of Debt Settlement 

Arrangements.  The first issue addressed is whether the terms of a Debt Settlement Arrangement, such 

as the duration of the arrangement and the repayment amounts, should be specified in law or 

alternatively left to be agreed in individual cases by the creditors and debtor.  Having discussed this 

issue, the following paragraphs then consider specific terms that could be imposed into each Debt 

Settlement Arrangement by law. 

(1) Terms to be decided by parties or fixed in law?? 

1.241 The above discussion shows that the Commissionôs view is that the terms of a Debt Settlement 

Arrangement should primarily be a matter for agreement between the debtor and his or her creditors. The 

Commission also notes that different terms may be appropriate in each individual case, depending on the 

particular circumstances.  The Commission nonetheless takes the view that in the subject of personal 

indebtedness, consideration must be given to interests other than merely those of the debtor and his or 

her creditors, and that public interest concerns arise.
378

  The Commission is also conscious that leaving 

complete freedom to the parties to draft all terms of the arrangement could lead to influential creditors 

using their position of power to impose their terms in all arrangements, with the consequence that these 
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lenders could in effect impose their view in deciding how the system should operate.379  This problem has 

arisen in the IVA regime in the UK. Therefore the Commission has concluded that it is important to ensure 

a balance between providing a mechanism that is sufficiently flexible to cater for the circumstances of a 

wide variety of cases and to respect the rights of the parties involved. In this regard, the Consultation 

Paper provisionally recommended that the non-judicial debt settlement procedures should take place 

under conditions specified in legislation and should not be entirely voluntary in nature.380  The 

submissions received by the Commission broadly supported this provisional recommendation, subject to 

appropriate consideration of the rights of creditors.  Thus the Commission has concluded that certain 

mandatory terms should be imposed on Debt Settlement Arrangements by law in order to further the 

concept of the ñfresh startò and the rehabilitation of the debtor.  

(a) Comparative Approaches 

(i) England and Wales 

1.242 In England and Wales, very few mandatory terms or conditions must be included in an 

Individual Voluntary Arrangement.  To qualify as an IVA, the proposal made by the debtor to his or her 

creditors must be for a composition in satisfaction of his debts or a scheme of arrangement of his 

affairs.381   In addition, the proposal must contain a term providing for some person to act in relation to the 

voluntary arrangement either as trustee or otherwise for the purpose of supervising its implementation 

and this person must be an insolvency practitioner.  An IVA proposal, or a modification to a proposal, may 

not provide for any preferential debt of the debtor to be paid otherwise than in priority to such of his or her 

debts as are not preferential debts.382  Similarly, it may not provide for a preferential creditor of the debtor 

to be paid an amount in respect of a preferential debt that bears to that amount a smaller proportion than 

is borne to another preferential debt by the amount that is to be paid in respect of that other debt.  Such 

terms may however be included in the IVA if the relevant preferential creditor consents.  An arrangement 

that unfairly prejudices the interests of a creditor may be challenged in court, and so this in effect imposes 

a prohibition on terms that may be unfairly prejudicial.383 

1.243 In addition to the statutory requirements as to the content of an IVA, the IVA Protocol also 

specifies certain information or terms that must be included in the proposal.384  The Protocol provides for 

a standard repayment plan of 5-years duration.  It states that the expenditure statement required to be 

included with the proposal should follow guidelines produced by the Consumer Credit Counselling 

Service or the UK Common Financial Statement, with explanations required where additional expenditure 

is necessary.385  The Protocol also provides rules for making any equity held by the debtor is his or her 

home available for distribution to creditors.386  Under these rules, the debtorôs home should be re-

mortgaged, with up to 85% of the debtorôs equity being distributed to creditors.  If the debtor cannot obtain 

a re-mortgage, the IVA should instead be extended by up to 12 months.   A further example of the rules 

imposed by the Protocol is the provision that the supervisor of an IVA must review the debtorôs income 

and expenditure once in every 12 months, with a requirement that the debtor increase his or her monthly 
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contribution by half of any net surplus found to exist by the review.387  Similarly, the supervisor may 

reduce the dividend by up to 15% to reflect a drop in the debtorôs income.  The supervisor is obliged 

under the protocol to present creditors with an annual report containing certain specified information.388  

The Protocol also imposes obligations on creditors, and provides that lenders should take reasonable 

measures to avoid offering further credit to individuals known to have an IVA in place.389   

1.244 The Statement of Insolvency Practice on voluntary arrangements also provides guidance as to 

certain terms that should be included in the IVA.390  These include for example provisions stating whether 

the arrangement is to be a composition in full and final settlement of all debts, or a scheme of 

arrangement; and confirmation that when the terms of the arrangement have been successfully 

completed the creditors will no longer be entitled to pursue the debtor for the balance of their claim.  

Similarly, the powers, duties and responsibilities of the supervisor should be specified. 

1.245 From the above it can be seen that legislation in England and Wales contains few mandatory 

terms that must be included in an IVA, and largely leaves the terms to be decided by the parties to the 

arrangement (or by the standard terms of the IP acting as nominee/supervisor).  Legislation does not 

provide for such terms as the duration of the repayment plan, the discharge of debts on completion of the 

plan; the reasonable expenditure allowance permitted to the debtor; or how the debtorôs home should be 

addressed under an arrangement.  It should be noted nonetheless that some minimum content of the 

arrangement is specified in legislation, and further mandatory or standard terms have been added 

through the IVA Protocol and Statement of Insolvency Practice. 

(ii) Australia 

1.246 The Australian Bankruptcy Act 1988 is more prescriptive in relation to the content of a Debt 

Agreement proposed by a debtor for the settlement of his or her debts.  The legislation states generally 

that ña Debt Agreement proposal may provide for any matter relating to the debtorôs financial affairsò,391 

but also specifies certain terms that must be included.  First, in order to qualify as a statutory Debt 

Agreement, the proposal made by the debtor must:392 

 be in the approved form;  

 identify the debtorôs property that is to be dealt with under the agreement; and 

 specify how the property is to be dealt with; and 

 authorise a specified person (being the Official Trustee, a registered trustee or another person) 

to deal with the identified property in the way specified; and 

 provide that: 

o all provable debts in relation to the agreement rank equally; and 

o if the total amount paid by the debtor under the agreement in respect of those provable 

debts is insufficient to meet those provable debts in full, those provable debts are to be 

paid proportionately; and 

 provide that a creditor is not entitled to receive, in respect of a provable debt, more than the 

amount of the debt; and 
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 provide that the amount of a provable debt in relation to the agreement is to be ascertained as at 

the time when the acceptance of the proposal for processing is recorded on the National 

Personal Insolvency Index; and 

 if a creditor is a secured creditorðprovide that, if the creditor does not realise the creditorôs 

security while the agreement is in force, the creditor is taken, for the purposes of working out the 

amount payable to the creditor under the agreement, to be a creditor only to the extent (if any) by 

which the amount of the provable debt exceeds the value of the creditorôs security; and 

 if a creditor is a secured creditorðprovide that, if the creditor realises the creditorôs security while 

the agreement is in force, the creditor is taken, for the purposes of working out the amount 

payable to the creditor under the agreement, to be a creditor only to the extent of any balance 

due to the creditor after deducting the net amount realised; and 

 be signed by the debtor; and 

 specify the date on which the debtor signed the proposal. 

Furthermore, a proposal must not provide for the transfer of property (other than money) to a creditor.393   

1.247 A proposal may provide for the remuneration of the administrator of the Debt Agreement.394  In 

such a case the proposal must provide that the total remuneration is an amount equal to a specified 

percentage of the total amount payable by the debtor under the agreement in respect of provable debts; 

and that if the debtor pays an amount under the agreement in respect of these provable debts, the debtor 

must also pay to the administrator an amount ascertained in accordance with the agreement.395   

1.248 In Australia, legislation provides when a debt agreement shall end, with this event said to occur 

when all the obligations that it created have been discharged.396  The legislation also provides for the 

effect of the end of a Debt Agreement, stating that on the occurrence of this event the debtor is released 

from provable debts from which the debtor would have been released if the debtor had been discharged 

from bankruptcy.397  Therefore, while under the IVA procedure in England and Wales the parties must 

specify in the proposal the effect the agreement is to have ï particularly whether it is a scheme of 

arrangement or a composition in full and final settlement ï in Australia the legislation specifies that each 

Debt Agreement is to result in the discharge of all of the debtorôs obligations.   

1.249 In addition to these substantive rules concerning the terms of Debt Agreements, the Australian 

legislation also provides substantive rules relating to the eligibility of a debtor to avail of the Debt 

Agreement procedure.  Therefore a debtor may not apply to the Official Receiver with a Debt Agreement 

proposal if at any time in the previous 10 years the debtor has been a bankrupt, has previously availed of 

the Debt Agreement procedure, or has availed of the similar Personal Insolvency Agreement 

procedure.398  As the Debt Agreement procedure is designed for consumer/non-business debtors, the 

debtor is also excluded if his or her unsecured debts total more than the threshold amount of 

AUS$88,379.20 (ú61,197), the total value of his or her assets exceed AUS$88,379.20 (ú61,197); or the 

debtorôs after-tax income exceeds AUS$66,284.40 (ú45,897).399 

(iii) Canada 

1.250 In Canada, similarly to Australia, legislation specifies certain key terms that must be included in 

a Consumer Proposal.  First, a Consumer Proposal must be made to the debtorôs creditors generally.400  
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Importantly, a Consumer Proposal must provide that its performance is to be completed within five 

years.401  The proposal must also provide for:402 

 the payment in priority to other claims of all claims directed to be so paid in the distribution of the 

property of the consumer debtor; 

 the payment of all prescribed fees and expenses of the administrator on and incidental to 

proceedings arising out of the consumer proposal, and of any person in respect of debt 

counselling provided; and 

 the manner of distributing dividends. 

The Canadian Act also contains a provision regarding debt discharge.  It states that an approved 

Consumer Proposal does not release the debtor from any of the debts exempt from discharge unless the 

proposal has expressly provided for the discharge of such debts and the creditors in respect of such 

debts consent to their discharge.403  Such debts include family maintenance payments, debts arising out 

of fraud or certain awards of damages by a court in civil proceedings in respect of the intentional infliction 

of bodily harm, sexual assault or wrongful death.404 

1.251 The effect of a debtorôs entering into a Consumer Proposal on existing contracts of the debtor 

is also stated in the Act, which provides that ñno person may terminate or amend any agreement, 

including a security agreement, with the consumer debtor, or claim an accelerated payment, or the 

forfeiture of the term, under any agreement, including a security agreement, with the consumer debtor, by 

reason only that (a) the consumer debtor is insolvent, or (b) a consumer proposal has been filed in 

respect of the consumer debtor until the consumer proposal has been withdrawn, refused by the creditors 

or the court, annulled or deemed annulled.ò405 In addition, no public utility may discontinue service to the 

consumer debtor by reason only that the consumer is insolvent, has filed a proposal, or has not paid for 

services rendered before filing the proposal unless the consumer proposal has been withdrawn, refused 

or annulled.406  A similar prohibition on the termination of a lease is specified, while the debtorôs 

employment is protected from being adversely affected by entering a proposal also.407  An assignment of 

wages made by a consumer debtor before the filing of a consumer proposal is of no effect in respect of 

wages earned after the filing of the consumer proposal.408   

(iv) Recommendation 

1.252 Having considered submissions received and the above approaches of countries 

demonstrating similar legal systems to that of Ireland, the Commission recommends that a balanced 

approach should be adopted, based on the agreement of terms of a Debt Settlement Arrangement 

between the parties, coupled with the laying down of certain core mandatory terms in statute.  Therefore 

the Debt Settlement Arrangement procedure should allow sufficient flexibility to enable appropriate 

arrangements to be reached in a wide variety of cases, and should involve sufficient input from the parties 

to the arrangement to allow creditors to assert their rights.  Meanwhile, the Commission emphasises the 

public interest involved in the procedure, and the wider benefits of debt discharge beyond the interests of 

the parties involved.409  Therefore in order to ensure that the public interest goals of the Debt Settlement 
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Arrangement procedure are achieved, the Commission recommends that certain core terms of 

arrangements should be specified in legislation. 

1.253 The Commission recommends that while the terms of Debt Settlement Arrangements should 

primarily be a matter for agreement between the debtor and his or her creditors, certain core mandatory 

terms of Debt Settlement Arrangements should be specified in legislation. 

1.254 The following paragraphs therefore present the Commissionôs proposal for the core terms of 

Debt Settlement Arrangements.  The Commissionôs recommendations are based on the Consultation 

Paperôs provisional recommendations and the submissions received by the Commission in response. 

(2) Duration of repayment plan 

1.255 In order to ensure that the benefits to individual debtors and the society at large of debt 

discharge and the ñfresh startò policy are provided by the Debt Settlement Arrangement procedure, the 

Commission recommends that the maximum duration of repayment plans under the procedure should be 

limited by legislation.  In the Consultation Paper, the Commission noted that the justifications for debt 

discharge and the fresh start policy all suggest that the repayment period before discharge is granted 

should be short.410  The Consultation Paper also suggested that long repayment periods may lead to 

debtors becoming disillusioned and thus failing to complete the repayment plan.411  The Commission 

therefore provisionally recommended that the duration of the repayment period under the debt settlement 

scheme should be three to five years, while also inviting submissions on this matter.412 

1.256 The Commissionôs Consultation Paper noted that in most European Member States where the 

duration of the repayment plan is fixed in law the requisite period is 3-5 years.  The following table, taken 

from a 2010 paper written by Professor Jason Kilborn, illustrates the duration of non-consensual 

repayment plans imposed under the debt settlement procedures of European countries:413 

1.257 Similarly, as the table below shows, in the non-European countries where a procedure similar 
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to the proposed Debt Settlement Arrangement procedure exists, repayment plans generally last for a 

period of between 3-5 years, with most systems allowing the period to be agreed between the parties 

rather than specifying it in legislation.  While legislation in England and Wales does not provide for the 

duration of an Individual Voluntary Arrangement, leaving it to be agreed between the parties, the IVA 

Protocol provides for a standard repayment period of 5 years in a straightforward consumer IVA.414   

1.258 The Commission received several submissions in relation to this issue.  A majority took the 

view that the maximum limit of the repayment period should be five years.  This period was deemed to be 

of a suitable duration to allow adequate returns from creditors, while also affording relief to debtors.  One 

submission argued that a period of 3-5 years would be too short, and that a longer period should be 

introduced to allow more debt to be repaid.  This submission however did not consider the public interests 

involved in the system, and was focussed on creditor interests.  Several submissions called for flexibility 

in the duration of the repayment period in order to provide for different circumstances of individual 

debtors.  Therefore the procedure should allow for a suitable duration to be agreed by the parties based 

on the individual circumstances of the debtor.  For example, where the debtor has assets of value that 

could be sold to distribute funds to creditors an appropriate proposal may simply involve the sale of these 

assets and distribution of proceeds to creditors in the immediate settlement of the debts owed.  Therefore 

the Commission does not wish to mandate a specified term for Debt Settlement Arrangements.  The 

Commission nonetheless believes that the furtherance of the objects of the system requires that the 

debtor be entitled to discharge after the completion of a repayment period of reasonable duration.  

Therefore the Commission recommends that a Debt Settlement Arrangement should last for no more 

than 5 years.  In order to qualify as a statutory Debt Settlement Arrangement, a proposal must therefore 

provide for the performance of its obligations within a period of five years. 

1.259 The Commission recommends that the maximum duration of a Debt Settlement Arrangement 

should be limited to five years.  The Commission recommends that in order to qualify as a statutory Debt 

Settlement Arrangement, a proposal must provide for the performance of its obligations within a period of 

five years. 

(3) Debt Discharge Provisions 

1.260 The fundamental principle of the Commissionôs recommendations for the introduction of a non-

judicial debt settlement system was that of ñearned dischargeò, and the discharge of a debtorôs remaining 

obligations on completion of a plan involving the part repayment of his or her debts.415  This principle was 

unanimously supported by the submissions received by the Commission, subject to certain conditions for 

the protection of creditorsô interests.   

(a) Debt Settlement Arrangement to discharge portion of debt remaining unpaid 

1.261 The Commission notes that legislation governing certain analogous arrangement procedures, 

such as that applying to the IVA procedure in England and Wales, does not expressly state that the 

debtorôs obligations covered by the arrangement will be discharged on the completion of the repayment 

plan.  Instead, the IVA procedure requires the agreed terms of the IVA to state whether or not the 

arrangement is to result in full and final settlement of the debtorôs obligations and a debt discharge.  In 

contrast, the Australian Bankruptcy Act 1966 provides that the effect of the completion of the Debt 

Agreement procedure is that the debtor is discharged from all provable debts (debts covered by the 

arrangement).416 

1.262 The Commission recommends that in order to enshrine the fresh start principle of the proposed 

Debt Settlement Arrangement procedure, legislation should state expressly that all arrangements should 

provide that on the successful completion of their terms, the debtor will be discharged from all remaining 

obligations covered by the arrangement. 
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1.263 The Commission recommends that legislation should state expressly that on completion of the 

obligations specified under a Debt Settlement Arrangement the debtor should be discharged from the 

remainder of the debts covered by the arrangement. 

(b) Debts exempt from discharge 

1.264 The Commission has qualified the discussion of debt discharge above by limiting it to debts 

covered by the Debt Settlement Arrangement.  This acknowledges that in most legal systems certain 

debts are incapable of being discharged through bankruptcy proceedings or schemes of arrangement.  

The Commissionôs Consultation Paper presented an outline of the debts incapable of being discharged in 

a range of European countries.417  This showed that categories of debts not discharged in such countries 

include family maintenance debts, criminal law fines, damages awarded by courts in respect of torts 

committed by the debtor, and, in some countries, student loans.  The Commission invited submissions as 

to whether certain debts should be excluded from discharge, and if so which debts should be included in 

this non-dischargeable category.418 

1.265 The Commission received numerous submissions on this issue.  There was almost unanimous 

agreement that secured debts should not be discharged under a Debt Settlement Arrangement.  The 

Commission accepts this submission, and discusses this issue further below.419 

1.266 Submissions were also unanimous that family maintenance debts should be incapable of being 

discharged, and there was some support for exempting fines from discharge.  Some submissions argued 

that revenue debts should be incapable of being discharged, and that such debts should be given priority 

status.  Other submissions however were strongly opposed to giving any preferential status to revenue 

debts.   

1.267 The Commission acknowledges that questions of the debts incapable of being discharged 

under the Debt Settlement Arrangement procedure raise policy choices that may be more appropriately 

addressed by the Oireachtas rather than an independent law reform body.  The Commission nonetheless 

makes tentative suggestions on this issue. 

1.268 The starting point of the Commissionôs approach, just as it is in relation to preferential 

payments in judicial bankruptcy proceedings, is that all creditors of the same class should be treated 

equally, and that as few obstacles as possible should be placed in the way of the fresh start principle and 

the discharge of the debtor.420  Therefore the Commission recommends that the categories of non-

dischargeable debt should be as few as possible.  The Commission also wishes to clarify that the 

payment of certain categories of debt should not be a pre-condition to the debtorôs discharge from the 

Debt Settlement Arrangement procedure.  Instead the creation of categories of non-dischargeable debts 

means that such debts are either excluded from the arrangement entirely, or are repaid in part along with 

other debts in the repayment plan, but with the remaining amount unpaid not being discharged (unless, 

as is seen below, the relevant creditor expressly agrees to such a discharge).  Therefore under no 

circumstances does the Commission recommend the replication of a provision similar to that of section 

85(4) of the Bankruptcy Act 1988, which links the debtorôs discharge to his or her payment of preferential 

debts.   

1.269 The Commission accepts the submissions that family maintenance debts should be incapable 

of being discharged under the Debt Settlement Arrangement procedure.  This is ñnot only because of the 

social primacy of family welfare but also because the claimants are unable effectively to pass on the 

loss.ò421  The privileged status of such claims is also said to represent ñthe Stateôs protection of special 

valuesò, and this is evidenced in Ireland from the fact that more effective and far-reaching mechanisms 
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exist for enforcing the payment of family maintenance debts than those available in respect of the 

enforcement of ordinary civil debt.422  The Commission therefore recommends that, subject to the 

recommendation below, any debts arising from court orders under the Family Law (Maintenance of 

Spouses and Children) Act 1976, the Family Law Act 1995, and the Family Law (Divorce) Act 1996 

should be excluded from discharge under a Debt Settlement Arrangement. 

1.270 In relation to debts owed to the Revenue Commissioners, the Commission reiterates its view 

that any questions of the priority status of such debts or their ability to be discharged are matters of policy 

for the Oireachtas.  The Commission nonetheless also wishes to reiterate the arguments made above in 

relation to the priority status of revenue debts.423  There the Commission notes that the making of a 

debtorôs discharge conditional on the full repayment of all preferential debts under the Bankruptcy Act 

1988 is a feature of Irish law that is not replicated in any of the similar countries examined.  The 

Commission also notes that the wide range of preferential debts under Irish law and in particular the 

priority position given to tax debts appears outdated given the developments in comparable legal systems 

in recent times.  The Commission recommends that the condition for discharge from bankruptcy that all 

expenses, fees, costs and preferential payments must be paid should be abolished.424  The Commission 

therefore suggests that no preferential status should be given to debts owed to the Revenue 

Commissioners in respect of tax liability under the Debt Settlement Arrangement procedure.   

1.271 In relation to the payment of fines, the Commission acknowledges that fines incurred in respect 

of criminal law offences are entirely different from debts owed under the civil law.  Such criminal fines 

involve a punitive aspect which differentiates their payment from the repayment of lawfully-incurred debts 

which are granted willingly by a creditor, having conducted such checks as are necessary to ensure 

responsible lending standards are observed.  Furthermore, under the Fines Act 2010, the court is to take 

into account the circumstances of a person when imposing a fine on him or her.425  This should reduce 

the need for fines to be discharged through a Debt Settlement Arrangement, as a fine should be based on 

the debtorôs means and financial circumstances.  The Commission therefore accepts the submission that 

fines should be treated differently from civil debts, and should be excluded from discharge under a Debt 

Settlement Arrangement (subject to the recommendation below). 

1.272 The Commission also notes that the laws of several of the countries studied also prevent the 

discharge of a debt in respect of a loan obtained through fraud, misappropriation or embezzlement.426 A 

strong case exists for introducing such a similar exception to the debt discharge under the Debt 

Settlement Arrangement scheme.   

1.273 Similarly, legislation in other countries excludes the discharge of an amount payable under an 

order made under proceeds of crime legislation, and the Commission recommends that a similar 

exception may be appropriate under the Debt Settlement Arrangement procedure.  

1.274 The final category of debt to be addressed is that of awards of damages owing as a judgment 

debt in respect of a tort found to have been committed by the debtor.  The Commission notes that under 

section 75 of the Bankruptcy Act 1988, claims in the nature of unliquidated damages for which the 

bankrupt or is liable by reason of a wrong within the meaning of the Civil Liability Act 1961 shall be 

provable in bankruptcy.  Therefore tort claims are provable in bankruptcy proceedings in Ireland.  Strong 

arguments can be made for the inclusion of tort claims in the Debt Settlement Arrangement also.  First, if 

tort claims were excluded from the Debt Settlement Arrangement but claims for say, breach of contract, 

were not, plaintiffs could simply frame their claims in tort in order to ensure that they would not be 
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discharged by the judgment debtor through a Debt Settlement Arrangement.427  Also, the incapability of 

tort claims would impair the fresh start philosophy of bankruptcy, as noted above.  The Commission has 

not received any argument that would justify this impairment of the fresh start, and indeed one of the 

primary reasons why claims for unliquidated damages arising from tort claims are not provable in 

bankruptcy proceedings in certain countries is the problem of quantifying the amount owed. This question 

is not as great a difficulty when the issue is not the admissibility of a tort claim, but the question of 

whether or not it should be discharged along with the debtorôs other liabilities.   

1.275 Under the law of England and Wales, debts arising in respect of personal injuries to any person 

which result in a liability to pay damages for for negligence, nuisance or breach of a statutory, contractual 

or other duty are not dischargeable in bankruptcy except to such extent and such conditions as the court 

may direct.428  Under the Canadian legislation, any debt arising from any award of damages by a court in 

civil proceedings in respect of bodily harm intentionally inflicted or sexual assault, or wrongful death 

resulting therefrom are not discharged under a Consumer Proposal arrangement unless such debts are 

expressly included in the terms of the proposal, and the relevant debtor in respect of each such debt 

voted in favour of the proposal.429   

1.276 Therefore the Commission accepts that this is a complex question, and recommends that the 

appropriate balance between the arguments for and against can be found in the Commissionôs 

recommended approach, which would require the consent of the tort creditor in question for such a 

liability to be discharged. 

1.277 The Commission believes that an appropriate compromise may be to adopt an approach 

similar to that in the Canadian legislation whereby debts in these categories can only be discharged if 

they are expressly included in the terms of the arrangement, and if the creditor in respect of each of such 

debts has voted in favour of the debtorôs proposal.430  This position adopts a balance in recognising the 

special status of the debts in question, while also promoting the fresh start policy and acknowledging the 

reality that insolvent debtors will not be able to repay their obligations in full, no matter the special status 

of the debt in question. While acknowledging that this is ultimately a policy matter for the Oireachtas, the 

Commission nonetheless recommends that (consistently with the Commissionôs approach to reform of the 

Bankruptcy Act 1988) the Revenue Commissioners should not have preferential status in an accepted 

Debt Settlement Arrangement. The Commission also recommends that an accepted Debt Settlement 

Arrangement should not release the debtor from any debt arising under a court order in family 

proceedings, from damages for the tort of the debtor, or from a loan obtained through fraud unless the 

proposal for the arrangement explicitly provides for the compromise of that debt or liability and the 

creditor in relation to that debt or liability voted for the acceptance of the arrangement. 

1.278 The Commission recommends that (consistently with the Commissionôs approach to reform of 

the Bankruptcy Act 1988) the Revenue Commissioners should not have preferential status in an accepted 

Debt Settlement Arrangement but that, otherwise, the Debt Settlement Arrangement should not release 

the debtor from any of the following debts and/or liabilities unless the proposal for the arrangement 

explicitly provides for the compromise of that debt or liability and the creditor in relation to that debt or 

liability voted for the acceptance of the arrangement: 

 Any liability arising out of a court order made in family law proceedings; 

 Any liability arising out of damages awarded in respect of personal injuries or wrongful death 

arising from the tort of the debtor; 

 Any debt or liability arising from a loan (or forbearance of a loan) obtained through fraud, 

misappropriation, embezzlement or fraudulent breach of trust. 
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1.279 The Commission recommends that any debt or liability arising under a court order made under 

the Proceeds of Crime Acts 1996 and 2005 or under a fine ordered to be paid by a court in respect of a 

criminal offence should not be capable of being discharged under a Debt Settlement Arrangement. 

(4) Reasonable income and assets exemptions 

1.280 The Commissionôs Consultation Paper provisionally recommended that the maintenance of a 

reasonable standard of living for the debtor should be a fundamental principle of debt settlement and 

bankruptcy legislation.431  The Commission invited submissions as to the most appropriate means of 

establishing this standard in respect of both exemptions relating to the sale of the debtorôs assets (with 

distribution of proceeds to creditors) and the level of the debtorôs income to be exempt from the 

requirement to make repayments to creditors.432  Therefore the following paragraphs discuss the 

restrictions to be placed on the sale of assets and income contributions which can be agreed as terms of 

a Debt Settlement Arrangement. 

1.281 The Commission received several submissions on this subject.  The submissions were 

generally based on the two ideas of ensuring that a minimum standard of living is protected for debtors 

participating in the Debt Settlement Arrangement procedure, while also permitting sufficient flexibility for 

appropriate arrangements to be made in each case, based on the individual circumstances of the debtor 

in question.  Therefore submissions suggested that a basic list of exempt assets should be established in 

order to ensure a baseline of protection for debtors, while also suggesting that rules should not be so rigid 

as to prevent flexible arrangements from being made taking into account the circumstances of the 

individual debtor.   

1.282 One submission argued that the exemption of assets should be reviewed on a case-by-case 

basis, with no rules specified as being applicable to all cases.  Another suggested that legislation should 

establish a non-exhaustive list of exempt assets.  This list should include motor vehicles necessary for 

transport to work, household goods, items required for childrenôs educational needs, and any other items 

necessary for the individual debtorôs particular circumstances.  This submission suggested that if a limit of 

the value of exempted assets is introduced, it should be significantly higher than the current limit of 

ú3,100, and that any such limit should be index-linked in order to allow for changing standards of living.  

This submission, like others, raised concerns as to how the debtorôs assets should be valued.   

1.283 Another submission suggested that the exemptions on assets to be sold under the Debt 

Settlement Arrangement procedure should correspond to the exemptions from seizure in enforcement 

proceedings.433  This submission favoured the introduction of a formal list of assets not to be sold as part 

of a Debt Settlement Arrangement, on the grounds that this would increase certainty in the system.  This 

submission raised concerns regarding the valuation of the debtorôs assets, particularly for complicated 

assets such as insurance policies, shares and pension funds.  One submission was particularly strong in 

its support for the inclusion of pension funds in arrangements.  Further submissions suggested that tools 

of trade, equity in the debtorôs home that is uneconomical to realise, personal possessions having no 

realisable value, motor vehicles with modest value, and household goods should not be required to be 

sold as part of a Debt Settlement Arrangement. 

1.284 The Commission reiterates its position that Debt Settlement Arrangements must allow 

sufficient flexibility and input of the parties to the arrangement to allow individual circumstances to be 

taken into account and creditor interests to be respected, while establishing sufficient basic rules to 

ensure debtor and public interests are also protected.  Therefore the Commission proposes that primary 

legislation should simply establish basic principles regarding the prohibitions on terms of arrangements 

providing for the sale of certain essential assets of the debtor, while more detailed guidelines could be 

contained in secondary legislation or in codes of practice issued by the Debt Settlement Office.  The 

Commission therefore recommends that primary legislation should prohibit a Debt Settlement 

Arrangement from requiring the sale of any assets of the debtor that are essential to ensure a reasonable 
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standard of living for the debtor.  Primary legislation should establish certain general categories of assets 

that may be exempt, with more detailed guidelines to be prepared by secondary legislation or through 

codes as described above.  The categories should include essential household goods, any assets 

necessary for the furtherance of the debtorôs livelihood, and a motor vehicle the use of which is 

reasonably required by the debtor not exceeding a certain value (with the value to be specified in 

secondary legislation).  The goods to be exempt from sale under a Debt Settlement Arrangement should 

largely resemble the goods exempt from seizure in procedures for the enforcement of a judgment debt.434   

1.285 The Commission recommends that legislation should provide that a Debt Settlement 

Arrangement may not contain any terms requiring the debtor to sell any assets of the debtor that are 

necessary to ensuring a reasonable standard of living for the debtor. 

1.286 The Commission recommends that primary legislation should establish certain general 

categories of assets that are deemed essential to ensuring a reasonable standard of living for the debtor, 

while detailed guidelines should be established in secondary legislation or in codes published by the Debt 

Settlement Office. 

1.287 The Commission recommends that the categories of goods in secondary legislation could 

include the following (among others): 

 Such household goods as are necessary for maintaining a reasonable standard of living for the 

debtor and his or her family; 

 Such material items as are necessary to the debtor for use personally by him in his employment, 

business or vocation. 

1.288 The Commission recommends that a similar approach should be adopted in relation to the 

calculation of the amount of repayments to be made by the debtor to his or her creditors under a Debt 

Settlement Arrangement.  Again the need for flexibility and creditor input must be balanced with the need 

to ensure that debtorsô interests are respected and that the public interest goals served by the system are 

achieved.  Therefore while debtors and creditors should be free to agree on the appropriate repayment 

levels in individual cases, the terms of arrangements should not allow for repayment levels that would 

leave a debtor with insufficient income to maintain a reasonable standard of living.   

1.289 Submissions received by the Commission as to how the reasonable income levels should be 

calculated varied quite widely.  All submissions however agreed on the need for retainable income levels 

to be established, and some submissions made similar points regarding how this income level should be 

calculated. Thus the definition of ñpovertyò in the National Anti-Poverty Strategy (2007) and National 

Action Plan for Social Inclusion 2007-2016 was cited as being useful.  This definition states that ñpeople 

are living in poverty if their income and resources (material, cultural and social) are so inadequate as to 

preclude them from having a standard of living regarded as acceptable by Irish society generally.ò435 

Similarly, several submissions suggested that the benchmark for establishing reasonable income levels 

should be the amount of the Basic Supplementary Welfare Allowance.  Others suggested that a debtor 

whose only income is derived from social welfare payments should not participate in a repayment plan, 

but should instead enter an alternative debt relief procedure not involving any repayments.436  This view 

also suggested that the protected income level should possibly be higher than the Basic Supplementary 

Welfare Allowance level, in order to allow a ñbufferò for debtors to address emergency expenses and to 

permit the debtor to enjoy some measure of a social life so as to prevent social exclusion.  This view also 

noted the Commissionôs citation of certain studies showing that more lenient bankruptcy exemption 

                                                      
434

  Ibid. 

435
  National Action Plan for Social Inclusion 2007-2016 (The Stationary Office 2007 Prn:A7/0029) at 20.  This 

definition adds that ñas a result of inadequate income and resources people may be excluded and 

marginalised from participating in activities which are considered the norm for other people in society.ò 

436
  This corresponds to the Commissionôs recommendations regarding the Debt Relief Order procedure: see 

CHAPTER 1 above.   



 

94 

provisions tend to lead to increased entrepreneurial activity and economic productivity.437  Therefore this 

submission acknowledged the benefit of relatively high income exemptions.   

1.290 Several submissions pointed out that the budgeting guidelines produced by the Vincentian 

Partnership for Justice would be useful in drafting such reasonable income levels.438  One submission 

argued that the reasonable income amount should be equal to the minimum wage.  Another suggested 

that general guidelines on typical reasonable expenditure should be issued by an independent body, but 

that the ultimate decision on the level of expenditure and repayment made by the debtor should be left to 

the vote of creditors, based on the debtorôs individual circumstances. 

1.291 The Commission acknowledges that the calculation of reasonable living expenses is an issue 

lying far outside the competence of a law reform body and raises issues of policy to be decided by the 

Oireachtas. The Commission nonetheless recommends that primary legislation should establish the 

principle that the terms of a Debt Settlement Arrangement should not require such repayments as would 

leave the debtor with insufficient income to maintain a reasonable standard of living for the debtor and his 

or her family.  The Commission recommends that detailed guidelines regarding appropriate expenditure 

and basic income levels should be specified in secondary legislation or by codes issued by the Debt 

Settlement Arrangement office.  The precise amounts of repayments made to creditors should be decided 

by the creditorsô meeting, taking into account these guidelines. 

1.292 The Commission believes that it is essential that debtors are incentivised to find and maintain 

employment, and that debtors must benefit from such employment.439  The Commission therefore 

suggests that the level of income allowed to be retained by debtors in employment should at least be 

higher than that which the debtor would receive if he or she was unemployed and in receipt of social 

welfare benefits.  The Commission also suggests that the debtor should be incentivised to engage in 

career advancement and to contribute to society and the economy, and so in the event of an increase in 

the debtorôs income, the debtor should be permitted to retain a significant portion of the income, with the 

creditors receiving only the remainder (in addition to the repayment amount originally agreed).  For 

example, under the IVA Protocol in England and Wales, where a debtorôs income increases above the 

level on which an IVA had been based, the debtor retains 50% of the increase, with the other 50% added 

to the contributions to creditors.440  Similarly, submissions have evidenced support for the Commissionôs 

citation of a feature of the German debt settlement system under which the amount of the repayments 

made by debtors are reduced proportionately on the completion of certain stages of the repayment plan 

as a means of ensuring a debtorôs motivation is maintained.441  One submission received by the 

Commission also convincingly argued that the level of reasonable expenditure allowed to debtors under 

the Debt Settlement Arrangement system should be slightly higher than that allowed to debtors under 

mechanisms for the enforcement of judgments such as attachment of earnings.  It was suggested that 

this would incentivise debtors to take an active role in negotiating an arrangement with creditors, rather 

than doing nothing and allowing creditors to bring enforcement proceedings.  The Commission accepts 

the reasoning behind this approach. 

1.293 In relation to the preparation of expenditure and reasonable necessary income standards, the 

Commission further recommends that these standards should be based on the framework of the MABS 

Standard Financial Statement.  This would be part of the general policy of establishing this statement as a 
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standard universally acceptable mechanism for the development of budgeting plans and realistic and 

sustainable repayment arrangements.442 

1.294 The Commission therefore recommends that in drafting detailed reasonable expenditure and 

required income standards, these issues should be considered by the appropriate body (such as the Debt 

Settlement Office). 

1.295 The Commission recommends that while the amount of repayments under a Debt Settlement 

Arrangement is primarily a matter to be agreed by the creditorsô meeting, primary legislation should 

establish the principle that the terms of a Debt Settlement Arrangement should not require such 

repayments as would leave the debtor with insufficient income to maintain a reasonable standard of living 

for the debtor and his or her family.   

1.296 The Commission recommends that, in drafting detailed reasonable expenditure and essential 

income guidelines, the Debt Settlement Office (or other appropriate body) should take into account: 

 the structural framework of the MABS Standard Financial Statement; 

 the definition of ñpovertyò in the National Anti-Poverty Strategy (2007) and National Action Plan 

for Social Inclusion 2007-2016: ñpeople are living in poverty if their income and resources 

(material, cultural and social) are so inadequate as to preclude them from having a standard of 

living regarded as acceptable by Irish society generally.ò 

 the amount of the Basic Supplementary Welfare Allowance, subject to the conditions below 

regarding the need to incentivise the debtor to seek and maintain employment; 

 the need to incentivise the debtor to seek and maintain employment and to cooperate in the 

completion of his or her obligations under the Debt Settlement Arrangement as far as possible, in 

particular by: 

o ensuring that the reasonable essential income permitted to be maintained by a debtor is 

higher than that which the debtor would receive if he or she was unemployed and reliant 

on social welfare payments for income; 

o ensuring that the debtor is allowed to retain a significant portion of any income increase; 

o providing for proportionate reductions in the amount of payments to be made by the 

debtor as a ñrewardò for completing certain stages of the repayment plan; 

o ensuring that the level of income allowed to the debtor under a Debt Settlement 

Arrangement is greater than that exempted under an instalment order, attachment of 

earnings mechanism or other method for the enforcement of judgment debts. 

1.297 The Commission has noted above that a very significant problem under the IVA procedure in 

England and Wales has been the practice of creditors of imposing ñhurdle ratesò for debtor repayments 

which must be met before a proposal for an IVA will be accepted.443  Under this practice creditors will 

refuse to accept an offer of a lower amount than the threshold, irrespective of the means of the debtor in 

question.  This policy of creditors has served to deny access to the IVA procedure for certain debtors, and 

so to frustrate public policy.   

1.298 The Commissionôs recommendation that a relatively small qualified majority of 60% in value of 

creditors actually voting at the creditorsô meeting should be sufficient to approve a proposal for a Debt 

Settlement Arrangement will help to reduce this problem.444  In addition however the Commission 

recommends that the relevant regulatory bodies for various categories of debtors should introduce 

provisions to prevent creditors from acting in this manner. Creditors will be obliged under the 

Commissionôs recommendations to accept the contents of the Standard Financial Statement where they 

have no reason to believe that any information provided is incomplete or inaccurate.  Where the creditors 
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have grounds to believe that any information provided is incomplete or inaccurate, they should in contrast 

be free to reject the debtorôs proposal on this ground, with the reasons for rejection to be provided to the 

debtor and/or the Personal Insolvency Trustee. Therefore the Commission considers that the Central 

Bank should amend the Consumer Protection Code (which at the time of writing, December 2010, is 

currently under review) to provide that creditors may not engage in the practice of setting ñthresholdò 

levels for accepting DSA proposals, and that creditors should be obliged to accept the information 

provided in the Standard Financial Statement as evidence of the debtorôs ability to make repayments, 

unless they have reasonable grounds to believe that the information provided is incomplete or inaccurate.  

As credit unions are not currently subject to the Consumer Protection Code, similar provisions should be 

established in the regulatory codes applicable to credit unions under the regulatory regime to be 

established following the review of this sector.445 The codes issued by the Commission for Energy 

Regulation in respect of creditors under its supervision should also be amended to include such a 

provision.446  While the Commission acknowledges that other creditors not regulated by these bodies 

would be unaffected by the introduction of such provisions, the Commission notes that these provisions 

should ensure that at least the requisite simple majority of creditors needed to approve a proposed 

arrangement will not engage in the practice of applying hurdle rates. 

1.299 The Commission recommends that the Central Bank should amend the Consumer Protection 

Code to prohibit regulated entities from engaging the practice of setting ñhurdle ratesò for the approval of 

proposed Debt Settlement Arrangements, and to require creditors to accept the information contained in 

the Standard Financial Statement as evidence of the debtorôs true ability to make repayments, unless the 

creditors have reasonable grounds to believe that the information supplied is incomplete or inaccurate. 

1.300 The Commission recommends that the Central Bank should introduce regulatory rules to 

prohibit credit unions from engaging the practice of setting ñhurdle ratesò for the approval of proposed 

Debt Settlement Arrangements, and to require credit unions to accept the information contained in the 

Standard Financial Statement as evidence of the debtorôs true ability to make repayments, unless the 

creditors have reasonable grounds to believe that the information supplied is incomplete or inaccurate. 

1.301 The Commission recommends that the Commission for Energy Regulation should introduce 

regulatory rules to prohibit credit unions from engaging the practice of setting ñhurdle ratesò for the 

approval of proposed Debt Settlement Arrangements, and to require credit unions to accept the 

information contained in the Standard Financial Statement as evidence of the debtorôs true ability to make 

repayments, unless the creditors have reasonable grounds to believe that the information supplied is 

incomplete or inaccurate. 

(5) Duties and Obligations of the Debtor 

1.302 The Commissionôs Consultation Paper invited submissions as to whether other obligations in 

addition to the completion of a repayment plan should be imposed on debtors under the Debt Settlement 

Arrangement procedure.   

1.303 The Commission received several submissions on this issue.  The submissions stressed the 

need to ensure that the debtorôs discharge was ñearnedò, and that the gain of debt discharge should be 

balanced with obligations and duties on the debtor.  Three primary obligations were suggested by 

submissions.  First, the debtor should be under a duty to make ongoing comprehensive disclosure of his 

or her financial circumstances throughout the course of the Debt Settlement Arrangement procedure.  

Secondly, the debtor should be precluded from obtaining further credit during the course of the 

procedure, or at least from obtaining credit without first disclosing the fact of his or her participation in the 

procedure.  Finally, several submissions suggested that the debtor should be required to obtain debt 

counselling or engage in a financial education programme as a condition to obtaining a discharge. 

1.304 The Commission readily accepts the first two suggestions that the debtor must make a 

comprehensive and honest disclosure of his or her financial circumstances, and that restrictions should 

be placed on the debtorôs access to credit.  The Commission considers that similar obligations and 
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restrictions should therefore apply to debtors under the Debt Settlement Arrangement procedure as apply 

to debtors under the Debt Relief Order procedure described in CHAPTER 1.  The Commission therefore 

makes the following recommendations. 

1.305 The Commission recommends that the following duties should be imposed on debtors 

participating in the Debt Settlement Arrangement procedure, (from the time of applying for entry to the 

completion of the procedure): (a) to cooperate fully in the process, and in particular to comply with any 

reasonable request from the Personal Insolvency Trustee to provide assistance, documents and 

information necessary for the application of the process to the debtorôs case; (b) to inform the Personal 

Insolvency Trustee as soon as reasonably practicable of any material change in the debtorôs 

circumstances, particularly an increase in the level of the debtorôs assets or income, which would affect 

the debtorôs ability to make repayments under the Debt Settlement Arrangement; (c) not to obtain credit 

above a prescribed amount without disclosing the fact that the debtor is party to a Debt Settlement 

Arrangement; and (d) not to engage directly or indirectly in any business under a name other than that in 

which the Debt Settlement Arrangement has been registered (in the Personal Insolvency Register) 

without disclosing the name in which the arrangement was registered to all persons with whom the debtor 

enters into a business transaction. 

1.306 The Commission therefore considers that there may be merit to the suggestion made in one 

submission, drawn from the German debt settlement system,
447

 that debtors must not voluntarily refuse 

available employment during the course of the procedure.  The Commission however notes that the issue 

of the steps to be taken by debtors to seek or not to refuse available employment as part of the procedure 

raise issues of national employment and social welfare policy, which lie outside of the remit of law reform. 

1.307 The Commission recommends that a creditor or the Personal Insolvency Trustee should be 

empowered to apply for the termination of the Debt Settlement Arrangement where a debtor has failed to 

comply with the specified duties, under the procedure described above.448  These parties should also be 

empowered to petition the court to have the debtor declared bankrupt in the same proceedings, as noted 

above. 

1.308 The Commission is less inclined to accept the submissions that the debtor should be required 

to obtain debt counselling or to engage in a financial education programme as part of the Debt Settlement 

Arrangement procedure.  This requirement would raise issues regarding the availability of money advice 

services and may also not take due account of the policy of self-empowerment whereby debtors should 

be encouraged to manage their own affairs as much as possible.  In addition, as the Personal Insolvency 

Trustee is under a duty to advise debtors, there may be duplication of advice or counselling if debtors are 

required to obtain further counselling.  Also, the Commission has suggested that money advisors may 

wish to apply to be licensed to act as Personal Insolvency Trustees, in which case this duplication of 

advice would certainly be unnecessary.  In relation to financial education programmes, the Commission 

has indicated that the question of financial education lies outside the scope of its project, and so more 

properly is a question for a body such as the National Steering Group on Financial Education.449  The 

Commission therefore makes no recommendation regarding placing an obligation on debtors entering the 

Debt Settlement Arrangement procedure to obtain debt counselling or to undertake a financial education 

programme. 

(6) Priority Debts 

1.309 The Commission takes the view that, for the sake of consistency, the system of priority debts in 

the Debt Settlement Arrangement regime should be the same as that operating in bankruptcy 

proceedings.  The Commission therefore wishes to reiterate its recommendations in respect of priority 

debts under the bankruptcy regime by stating that the payment of preferential debts in full should not be a 
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condition to discharge.450  The Commission also considers that there is a strong case for reducing 

significantly the number of priority debts under the bankruptcy system.451  

1.310 While acknowledging that the primary feature of the Debt Settlement Arrangement system is 

that arrangements should be reached through the agreement of debtors and creditors, the Commission 

has also expressed its view that certain basic features of arrangements must be specified in law in order 

to protect the rights of parties involved and to achieve the public interest aims the procedure is to serve.   

In order to ensure that the rights of priority creditors are as adequately protected by the non-judicial Debt 

Settlement Arrangement procedure as in judicial bankruptcy proceedings, the Commission therefore 

recommends that the terms of a Debt Settlement Arrangement must provide for the payment of debts 

identified as preferential under the bankruptcy system in priority to such of the debtorôs debts as are not 

preferential debts. This term should be capable of being excluded however where a preferential creditor 

agrees to waive his or her preferential status. This recommendation is however subject to the 

Commissionôs view that the system of preferential debts in bankruptcy should be reduced in line with 

most comparable regimes in other European states. 

1.311 The Commission recommends that, unless the relevant preferential creditors agree otherwise, 

the terms of a Debt Settlement Arrangement must provide for the payment of debts identified as 

preferential under the bankruptcy system in priority to such of the debtorôs debts as are not preferential 

debts.   

(7) Mortgage loans and Secured Debts 

(a) Secured Debts Generally 

1.312 As noted above, there was unanimous agreement in submissions received by the Commission 

that secured debts should not be capable of being discharged under the Debt Settlement Arrangement 

procedure.   

1.313 The usual position under personal insolvency systems is that a secured creditor may exercise 

one of a number of options.  First, the secured creditor may realise his or her security and seek to claim 

any balance due after deducting the net amount realised.  Secondly, the creditor may surrender his or her 

security to the trustee and claim for the full amount of the debt in the insolvency proceedings. Finally, the 

secured creditor may value the security when proving his or her debt under the insolvency proceedings, 

and thus may claim for the balance due after the amount of this valuation.
452

  Section 11(2) of the 

Bankruptcy Act 1988 follows this approach, providing that: 

ñIf a creditor who presents or joins in presenting the petition is a secured creditor, he shall in 

his petition set out particulars of his security and shall either state that he is willing to give up 

his security for the benefit of the creditors in the event of the debtor being adjudicated bankrupt 

or give an estimate of the value of his security. Where a secured creditor gives an estimate of 

the value of his security, he may be admitted as a petitioning creditor or joint petitioning 

creditor to the extent of the balance of the debt due to him after deducting the value so 

estimated in the same manner as if he were an unsecured creditor but he shall on application 

being made by the Official Assignee after the date of adjudication give up his security to the 

Official Assignee for the benefit of the creditors upon payment of such estimated value.ò 

1.314 This position is reflected in the non-judicial arrangement schemes of many countries.  

Australian law provides that the terms of a (consumer) Debt Agreement must provide that:453 

 if a secured creditor does not realise the creditorôs security while the agreement is in force, the 

creditor is taken, for the purposes of working out the amount payable to the creditor under the 

agreement, to be a creditor only to the extent (if any) by which the amount of the provable debt 

exceeds the value of the creditorôs security; and 
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 if a secured creditor realises the creditorôs security while the agreement is in force, the creditor is 

taken, for the purposes of working out the amount payable to the creditor under the agreement, 

to be a creditor only to the extent of any balance due to the creditor after deducting the net 

amount realised. 

The Australian legislation further provides that nothing in the legislation relating to Debt Agreements 

affects the right of a secured creditor to realise or otherwise deal with the creditorôs security.454     

1.315 The Commission recommends that a similar approach should be adopted under the Debt 

Settlement Arrangement procedure.  A secured creditor should be free to decide between the three 

options of: 

 Realising its security and claiming for the balance due, if any, after deducting the net amount 

realised; 

 Surrendering its security to the debtor and claiming for the full amount of the debt owed as if it 

was unsecured; or  

 Valuing the security when proving its debt, and claiming alongside unsecured creditors for the 

balance due after deducting the amount of the valuation. 

The Commission takes the view that, subject to the provisions of other areas of the law, the ability of a 

creditor to exercise his or her security should not be affected by the Debt Settlement Arrangement 

procedure.   

1.316 The Commission recommends that the Debt Settlement Arrangement procedure a secured 

creditor should be free to decide between the three options of: 

 Realising its security and claiming for the balance due, if any, after deducting the net amount 

realised; 

 Surrendering its security to the debtor and claiming for the full amount of the debt owed as if it 

was unsecured; or  

 Valuing the security when proving its debt, and claiming alongside unsecured creditors for the 

balance due after deducting the amount of the valuation. 

(b) Shortfalls on secured debts: situations of negative equity 

1.317 The Commission acknowledges that problems in relation to mortgage debt raise several issues 

of policy, and that this area is being considered by the Governmentôs Mortgage Arrears and Personal 

Debt Expert Group.455  The Commission therefore does not seek to consider the area of mortgage 

arrears, repossessions and debt problems relating to mortgages in its entirety, but rather only considers 

this area in so far as it overlaps with the Commissionôs work on personal insolvency law and the 

procedures for the enforcement of judgment debts.  The following paragraphs therefore discuss the 

Commissionôs view on how a residual balance of a loan owing where the security under the loan has 

been realised should be addressed under the Debt Settlement Arrangement procedure.   

1.318 The Commissionôs Interim Report noted that the issue of mortgage loans where the value of 

the asset on which the loan is secured is less than the amount due under the loan ï negative equity ï has 

caused considerable public concern.456  The Commission noted that the question of negative equity is not 

directly related to the Commissionôs discussion of personal over-indebtedness and repayment difficulties.  

The Interim Report nonetheless noted that one aspect of the negative equity issue is of interest in the 

context of the law on personal insolvency, namely how the deficiency obligation or shortfall owed by a 
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mortgage borrower where the proceeds of realised security do not cover the extent of the borrowerôs 

obligation.  The Interim Report noted that the Commission would return to this subject in this Report.  

1.319 The starting point for this discussion is the recognition that after the mortgageeôs security right 

in the mortgaged asset has been exercised and the proceeds of the sale of the asset have been applied 

to reduce the debt, any sum remaining to be paid is an unsecured personal debt arising under the 

contract between mortgage lender and mortgage borrower.  This debt should be treated as an ordinary 

unsecured personal debt. This is especially so in a situation where the borrower/debtor is insolvent, as 

the principle of collectivity and of equal distribution of the debtorôs resources (pari passu) among all 

creditors is fundamental to insolvency law.457   

1.320 The Commissionôs Interim Report indicates that mortgage debt (that is, before the security is 

crystallised) is treated differently from personal debt for two reasons: first, from a legal point of view, it is a 

secured debt as opposed to an unsecured debt; and secondly, from a personal point of view, a mortgage 

loan is connected with peopleôs sense of security in their family homes.458   In contrast, where a 

mortgaged asset has been sold the mortgage shortfall debt bears neither of these characteristics to 

distinguish it from other unsecured personal debt.  Therefore, the treatment of the mortgage shortfall debt 

should be decided based on the same principles applicable to other unsecured personal debts.   

1.321 In most situations where a mortgage loan has become unsustainable, the borrower/debtor is 

likely to be insolvent or over-indebted.  In this case the mortgage shortfall debt should be treated 

collectively with other obligations of the debtor as part of a holistic approach to the resolution of the 

individualôs debt difficulties.  Such an approach is required both from the point of view of treating the 

entirety of the debtorôs financial difficulties;459 and from the point of view of fairness to the debtorôs other 

creditors. 

1.322 Some submissions received by the Commission addressed the issue of how the Debt 

Settlement Arrangement procedure should accommodate the shortfall owed on a mortgage loan after the 

security has been realised.  One argued that the approach suggested in the preceding paragraphs should 

be adopted, and that the shortfall should simply be treated in the same manner as other unsecured debts 

in the arrangement procedure.  Therefore the mortgage shortfall could be discharged along with all other 

debts on the successful completion of an approved Debt Settlement Arrangement.  Another submission 

however argued that the discharge of the shortfall or deficiency obligation in situations of negative equity 

could have serious consequences for the mortgage and housing markets in Ireland, including raising 

borrowing costs for all mortgage loans.  This submission also cautioned against the risk of moral hazard, 

whereby mortgage borrowers in negative equity could seek to evade their obligations through the debt 

settlement system.  This submission suggested that there is no easy solution for situations of negative 

equity, as the alternative option of excluding mortgage debts entirely from the debt settlement system 

would be contrary to the holistic treatment of an individualôs debt difficulties and would be inimical to the 

fresh start principle.  The submission ultimately suggested that a ñqualified fresh startò approach could be 

most appropriate, whereby the mortgage shortfall would be discharged after a longer period than other 

debts forming part of the Debt Settlement Arrangement, after a period of, say, 10 years. 

1.323 The Commission accepts these concerns regarding the potential consequences of the 

widespread discharge of large amounts of mortgage shortfall debts.  From a legal point of view, however, 

the Commission does not consider that these concerns justify the departure from the established 

approach to secured debts in insolvency proceedings outlined above. The principle of collectivity and 

equality amongst creditors demands that the portion of a mortgage loan debt not covered by the 

realisation of the mortgaged asset should be treated in the same manner as unsecured debt. Therefore 

the Commission does not recommend that a distinct approach should be adopted to the shortfall on a 

mortgage debt where the asset on which the loan is secured has been realised. 
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(c) Mortgage loans and the debtorôs principal private residence 

1.324 The following paragraphs discuss further distinct issues relating to mortgage loans that arise 

under the Debt Settlement Arrangement system.  The first issue discussed is how mortgage repayments 

should be addressed generally in the repayment plan to be completed by the debtor in a Debt Settlement 

Arrangement.  The next subject is that of appropriate solutions where an over-indebted individual 

participating in a Debt Settlement Arrangement is also experiencing difficulties in repaying his or her 

mortgage loan. Finally, the question of when a debtor should be required to realise any equity he or she 

may have in his or her principal private residence is discussed. 

(i) Mortgage loan repayments generally 

1.325 While the preceding paragraphs illustrate that the proposed Debt Settlement Arrangement is 

primarily concerned with unsecured debts, a holistic approach to the debt difficulties of an individual must 

take into account the entirety of a debtorôs obligations, including secured debts.  Also, as part of a 

consideration of the debtorôs ability to make repayments under a Debt Settlement Arrangement, it is 

necessary to exclude a protected amount of income required to cover the debtorôs reasonable living 

expenses.460  The debtorôs reasonable living expenses should obviously include the costs of 

accommodation, in the form of either payments of rent or mortgage repayments.  Therefore the guidelines 

on reasonable income to be prepared as per the Commissionôs recommendations above should include a 

reasonable allowance towards mortgage repayments in respect of accommodation appropriate to the 

needs of the debtor and his or her family.  Creditors voting on a proposed arrangement would then decide 

whether to permit the debtor to retain this level of income towards mortgage repayments, taking into 

account the reasonable income guidelines and the debtorôs completed Standard Financial Statement.  

Where the portion of the debtorôs income being dedicated to mortgage repayments is higher than that 

specified in the relevant guidelines, the Commission recommends that it may be appropriate for the 

debtor to try to find less expensive accommodation.  Where the debtor has equity in his or her home, this 

could be realised, with the money raised distributed to creditors.  This issue is discussed further below.   

(ii) Repossession and sale of the debtorôs home during the course of a Debt Settlement 

Arrangement? 

1.326 The following paragraphs discuss the circumstances in which a debtorôs home could be 

repossessed during the course of a Debt Settlement Arrangement.  Two situations must be distinguished 

in this regard.  The first situation refers to a position where a debtor who enters the Debt Settlement 

Arrangement procedure is experiencing difficulties in meeting or is in default in respect of his or her 

mortgage repayments.  The second is where a debtor is in a position to make mortgage repayments (of 

an amount falling within that allowed by the reasonable income and expenditure guidelines),461 and where 

the debtor has an equity in his or her property.  In this second scenario the question arises as to the 

circumstances in which it would be appropriate to force the debtor to sell the house and to distribute the 

proceeds amongst his or her creditors. 

(8) Conditions of Access: insolvency and good faith 

1.327 The Consultation Paper noted that access to debt settlement schemes in most European 

countries is regulated by the two conditions of ñinsolvencyò and ñgood faithò.462  The Commission 

expressed the view that a fundamental principle of the system should be that insolvency proceedings 

should be widely available to all genuine over-indebted individuals, and that unnecessary obstacles to 

access should not be put in place.  The Commission nonetheless recognised that certain limitations on 

access must exist in order to preserve the integrity of the process and prevent abuse, and so provisionally 

recommended that access should be governed by these two conditions of insolvency and good faith.  The 

Commission provisionally recommended that the ñinsolvencyò condition should consist of a test as to 

whether the debtor is unable to meet his or her obligations, with this inability continuing over a significant 

period of time.  The Commission invited submissions as to whether any other considerations should be 
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taken into account in formulating this condition.463  Similarly, the Commission discussed various 

formulations of the requirement that a debtor must act in good faith existing in procedures in other 

countries, and invited submissions as to the appropriate content of such a condition for accessing the 

proposed debt settlement procedure.464   

(a) Insolvency 

1.328 The Commission received several submissions in response to these invitations.  The 

submissions relating to the insolvency question are first discussed.  One submission emphasised that the 

Debt Settlement Arrangement procedure should only be available to debtors in genuine need of debt 

relief, and that it must not be open to abuse.  This submission noted that if the insolvency condition is to 

involve insolvency over a significant period of time, there is a need to define this period of time, with the 

length of the term of the loan possibly being a useful consideration in this regard.  This submission 

stressed the importance of ensuring that the information used to assess the debtorôs insolvency is 

comprehensive and accurate.  It also suggested that debtors entering the process should be required to 

apply for any social welfare assistance to which they are entitled in order to maximise their ability to 

repay.   

1.329 Another submission argued that a critical distinction should be drawn between those debtors 

whose insolvency is likely to continue over a prolonged period of time as opposed to those whose 

insolvency is temporary and who, with revised payment arrangements, are likely to be able to discharge 

their total indebtedness over a reasonable timeframe.  This submission suggested that where there is 

disagreement between the debtor/the debtorôs advisor and creditors on the extent of the debtorôs 

insolvency, the Debt Settlement Office should be responsible for determining the issue.  It was also 

emphasised that any repayment plan should be suitably flexible as to allow the arrangement to be revised 

where financial circumstances of the debtor change.  A further submission expressed a similar view, 

agreeing with the Commissionôs provisional recommendation that a debtor seeking to access the 

procedure should demonstrate that his or her inability to repay will persist over a significant period of time.  

A final submission suggested that the insolvency tests should be similar to those used in corporate 

insolvency, which are the ñbalance sheetò test and the ñcash flowò test.  The ñbalance sheetò test means 

that upon a balance of the debtorôs liabilities and assets, the former exceed the latter with the 

consequence that it is impossible for all the liabilities to be discharged in full.465  The ñcash flowò test 

means that a debtor is unable to meet his or her obligations at the time they fall due.466  It should be noted 

that both of these tests are employed under Irish corporate insolvency law.  For example, the test for the 

appointment of an examiner to a company involves an assessment as to whether a company is unable to 

pay its debts.467  This test is satisfied if a company is either unable to pay its debts as they fall due, the 

value of the companyôs assets is less than the amount of its liabilities, or if the specified circumstances in 

which a company is deemed to be unable to pay its debts exist.468  Under the procedure for the debtorôs 

petition for bankruptcy under the Bankruptcy Act 1988, the wording of section 15 of the Act is to the effect 

that the debtor must show that he or she ñis unable to meet his [or her] engagements with his [or her] 

creditorò. 

1.330 It should be noted that under the Canadian Consumer Proposal procedure, a person who is 

insolvent may apply for entry to the procedure, with the insolvency conditions encompassing both the 

ñbalance sheetò and ñcash flowò tests.  Therefore an ñinsolvent personò is someone:469 

 who is for any reason unable to meet his obligations as they generally become due, 
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 who has ceased paying his current obligations in the ordinary course of business as they 

generally become due, or 

 the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of at a fairly 

conducted sale under legal process, would not be sufficient to enable payment of all his 

obligations, due and accruing due. 

1.331 Under the Australian Part IX (Consumer) Debt Agreement procedure, a debtor who is insolvent 

may submit a proposal for a debt agreement.470  In this context, a person is ñinsolventò if he or she is not 

able to pay all the personôs debts, as and when they become due and payable.471  It can be seen that this 

embodies the ñcash-flowò test for solvency.   

1.332 No such condition of insolvency is specified in relation to the Individual Voluntary Arrangement 

procedure in England and Wales. 

1.333 The Commission therefore concludes from these submissions that it is appropriate that the 

provisional recommendation that a debtor seeking to enter the Debt Settlement Arrangement procedure 

must be unable to repay his or her debts over a significant period of time is an appropriate condition.  The 

Commission recommends that, as the maximum period of a Debt Settlement Arrangement is to be set at 

five years,472 this significant period of time should also be set at a period of five years.  The Commission 

recommends that the test for inability to pay debts or insolvency should involve the ñbalance sheetò and 

ñcash flowò test, applied over a period of five years.  As noted above, the Commission considers that the 

efficiency of the procedure requires that applications should not be subject to detailed scrutiny by an 

independent body, but should instead be controlled by the Personal Insolvency Trustee and creditorsô 

meeting, with limited supervision from the Debt Settlement Office.  Therefore the insolvency condition can 

be established by the inclusion in the report of the Personal Insolvency Trustee to the Debt Settlement 

Office a statement that in the Personal Insolvency Trusteeôs opinion, (as verified by a completed Standard 

Financial Statement): 

 The value of the debtorôs assets is less than the amount of his/her liabilities, and it is 

unforeseeable that at any stage within a five year period the value of the assets will be equal to, 

or larger than, the value of the liabilities; or 

 The debtor is unable to pay his/her debts as they fall due, and it is unforeseeable that over the 

course of a five year period the debtor will be able to pay his/her debts in full. 

1.334 The Commission recommends that the Personal Insolvency Trusteeôs report to the Debt 

Settlement Office, as part of an application for a Debt Settlement Arrangement, should include a 

statement by reference to cash flow and balance sheet that, in the Trusteeôs opinion, as verified by a 

completed Standard Financial Statement: 

 The value of his/her assets is less than the amount of his/her liabilities, and it is unforeseeable 

that at any stage within a five year period the value of the assets will be equal to, or larger than, 

the value of the liabilities; or 

 The debtor is unable to pay his/her debts as they fall due, and it is unforeseeable that over the 

course of a five year period the debtor will be able to pay his/her debts in full. 

(b) Good Faith 

1.335 The Commission also received submissions regarding the ñgood faithò condition for accessing 

the Debt Settlement Arrangement procedure.  This condition was considered by those making 

submissions to be crucial in ensuring that the proposed system was not abused.  Submissions 

emphasised the importance of ensuring that the debtor makes an honest and comprehensive disclosure 

of his or her means and that the debtor cooperates fully throughout the course of an arrangement.  Some 

submissions argued that the key content of the ñgood faithò test should be that the debtor act honestly at 
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  Section 185C(1) of the Bankruptcy Act 1966 (Cth.) (Aus). 

471
  Section 5(2) of the Bankruptcy Act 1988 (Cth.) (Aus). 

472
  See paragraph 1.259 above. 
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all times, and that the debtor has not acted fraudulently or has sought to intentionally defeat the claims of 

creditors.  Some submissions also suggested that the debtorôs cooperation in attempting to repay a debt 

in advance of entering the Debt Settlement Arrangement procedure should be relevant.  In this regard 

information relating to participation in court proceedings for the recovery of a debt, and previous referrals 

of the debtor to the MABS by creditors should be taken into account. 

1.336 Submissions also suggested methods by which the good faith obligations imposed on debtors 

could be enforced.  Some submissions suggested that there should be penal sanctions in the event of 

fraud or the misrepresentation of assets or income on the part of the debtor.  Another submission 

suggested that the threat of bankruptcy proceedings should be used to ensure adherence to the debtorôs 

duty to cooperate in the process and the assessment of his or her assets and income.  Finally, the 

debtorôs proposal for an arrangement (and in particular the completed Standard Financial Statement) 

should include a statement that complete disclosure of all assets, income and liabilities has been made, 

and that all information provided is truthful. 

1.337 The Commission notes that elements of the proposed Debt Settlement Arrangement procedure 

discussed in other areas of this chapter serve to ensure that the debtor acts in good faith.  The following 

safeguards are relevant in this regard: 

 The grounds on which a creditor may challenge a proposed Debt Settlement Arrangement before 

it has been approved by the court include the existence of a material inaccuracy in the debtorôs 

Standard Financial Statement and the commission by the debtor of an offence under the 

procedure; 

 The grounds on which a creditor or the Personal Insolvency Trustee may apply for the 

termination of a Debt Settlement Arrangement and/or for an adjudication of bankruptcy against 

the debtor include the existence of a material inaccuracy in the debtorôs Standard Financial 

Statement, the failure of the debtor to comply with the duties and obligations imposed on debtors 

under the procedure (see below) and the commission by the debtor of an offence under the 

procedure; 

 The duty of the Personal Insolvency Trustee to include in the application for a Debt Settlement 

Arrangement a statement to the effect that he or she has reasonable grounds to believe that all 

information contained in the application is comprehensive and accurate;  

 The duty on creditors to accept the information in the debtorôs Standard Financial Statement 

does not apply where creditors have reasonable grounds to believe that the information is 

incomplete or inaccurate; 

 The duties imposed on debtors throughout the course of an arrangement include a duty to 

cooperate throughout the process; a duty to inform the Personal Insolvency Trustee of any 

change in the debtorôs circumstances; a duty not to obtain credit or to trade except under certain 

conditions; 

 The Commission recommends that any debt or liability arising from a loan (or forbearance of a 

loan) obtained through fraud, misappropriation, embezzlement or fraudulent breach of trust 

should only be capable of being discharged where expressly included in a Debt Settlement 

Arrangement and where the creditor in question has voted in favour of the arrangement; 

 The criminal offences under the Debt Settlement Arrangement procedure described below act as 

a disincentive for the debtor to engage in dishonest or fraudulent conduct.473 

1.338 The Commission believes that these safeguards provide rigorous protection against the abuse 

of the proposed Debt Settlement Arrangement procedure.  These provisions should ensure that only 

honest debtors who are willing to cooperate fully should receive the benefits of debt discharge provided 

by the procedure.  The Commission also believes that these provisions serve as more efficient means of 

achieving this aim and of upholding the integrity of the system than a formal subjective assessment of the 

ñgood faithò of a debtor by an independent body on application by the debtor to enter the procedure, as is 
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  See paragraphs 1.362 to 1.363 below. 



 

105 

the case in the systems of some European countries.474  This position also reflects the Commissionôs 

policy of moving away from a position whereby debtors are presumed to be dishonest and must 

demonstrate their honesty, to a position where those debtors specifically found to have acted in a 

dishonest manner are duly punished.475 

1.339 Therefore the Commission makes no further recommendation as to a ñgood faithò test for 

accessing the Debt Settlement Arrangement procedure, as the requirement that the debtor act in good 

faith is ensured by other safeguards proposed in this chapter. 

(9) Business v Consumer Debtors 

1.340 The Consultation Paper invited submissions as to whether the Debt Settlement Arrangement 

procedure should be limited to debtors whose over-indebtedness has arisen due to consumer activity, or 

whether business debtors should also be included within the procedure.476  The Commission discussed 

the differences arising between cases of consumer and business debt, and also outlined reasons why 

both business and consumer debt should be included within any such system.  The Commission also 

explored the possibility of limiting access to the non-judicial debt settlement system to cases involving 

total indebtedness of an amount lower than a certain monetary threshold. 

1.341 The Commission received several submissions on this point.  There was almost unanimous 

agreement that monetary indebtedness thresholds should not be used to limit access to the procedure.  

The Commission therefore discounts this option. 

1.342 A majority of submissions were in favour of not limiting access to the procedure to consumer 

debtors. Just one submission suggested that access should be limited to consumers, and even this 

submission only suggested that the procedure should be initially limited to consumers and later expanded 

to include business debtors once it was well established.  Remaining submissions recognised that there 

is an overlap between business and consumer debt in many cases, and that it can be quite difficult to 

isolate cases of business debt from those of consumer debt.  This is especially the case due to the 

practice in recent years of individuals without business backgrounds obtaining personal loans to 

undertake small-scale business ventures, often without first obtaining appropriate legal or accounting 

advice.  Therefore a majority of submissions suggested that there should be no distinction between 

consumer and business debtors, and that all insolvent individuals should be in a position to propose a 

Debt Settlement Arrangement to their creditors. 

1.343 The Commission notes that various approaches to this subject have been taken in other 

countries.  In England and Wales, all insolvent individuals, including business and consumer debtors, 

may use the IVA procedure.  This procedure was originally designed for business debtors, but quickly 

became used by consumer debtors as the levels of consumer over-indebtedness in the economy rose.477  

In recognition of the widespread use of the mechanism by consumers, the IVA Protocol has been 

introduced in order to establish among creditors and Insolvency Practitioners an agreed set of procedures 

and proposal terms to facilitate the reaching of straightforward arrangements in consumer cases.478 
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  See (LRC CP 56-2009) at paragraphs 5.127 to 5.133. 

475
  See also the Commissionôs discussion of the restrictions regime in bankruptcy law: in Chapter 3 below. 

476
  (LRC CP 56-2009) at paragraphs 5.136 to 5.142. 
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  See e.g. Green ñNew Labour: More Debt ï the Political Responseò in Niemi, Ramsay, Whitford (eds.) 

Consumer Credit, Debt and Bankruptcy: Comparative and International Perspectives (Hart Publishing 2009) 

393 at 399ff.; Morgan Causes of Early Failure in Individual Voluntary Arrangements (Kingston Business 

School Occasional Paper No. 63, 2009) at 4, available at: 

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/research/personaldocs/IVA%20Research%2

0-%20Occasional%20Paper.pdf.  

478
  See IVA Protocol: Straightforward Consumer Individual Voluntary Arrangement (Insolvency Service, 2008), 

available at: 

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/foum2007/plenarymeeting.htm. 
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1.344 In other jurisdictions, such as Australia and Canada, separate arrangement procedures exist 

for consumer and business debtors.  In Australia, access to the Part IX (Consumer) Debt Agreement 

procedure is limited to debtors whose total indebtedness and total assets do not exceed AUS$88,379.20 

(ú61,197), and the debtorôs after tax income does not exceed AUS$66,284.40 (ú45,897).479  Since before 

the introduction of this Part IX consumer procedure, the more complex Part X Personal Insolvency 

Agreement procedure has existed, which was designed as an alternative to bankruptcy for business 

debtors.  Due to the complex procedural steps and consequent cost involved under this procedure, it is 

inappropriate for situations of consumer debt.480  The Part IX procedure was therefore introduced in order 

to act as ña viable low cost alternative to bankruptcy for low income debtors with little or no property, with 

few creditors and with low levels of liability, for whom entry into a Part X administration is not possible 

because of set up costs.ò481  Therefore the separation of consumer and business personal debt under the 

Australian Debt Agreements system is largely the result of the failure of the first Debt Agreement 

procedure to cater for situations of consumer debt.  Therefore if the original procedure had been suitably 

low-cost and lacking in complexity as to be amenable for use by consumers (as was the case with the 

IVA procedure, irrespective of the original intention that it should be used by business debtors), there may 

have been no need to introduce a separate consumer procedure. 

1.345 The Commission concludes from the above discussion that there is no compelling justification 

for excluding business debtors from the Debt Settlement Arrangement procedure.  The Commission 

acknowledges that the insolvency of an individual who has incurred his or her debts as part of his/her 

trade or profession may be more complex than those of consumer debtors, with issues such as 

obligations to employees arising.  The Commission however considers that the proposed Debt Settlement 

Arrangement procedure is sufficiently flexible to deal with such cases, and the supervisory regime for 

Personal Insolvency Trustees should be in a position to ensure that these actors have the requisite 

expertise to address such matters.  The Commission therefore recommends that access to the Debt 

Settlement Arrangement procedure should be open to individual debtors, including both those whose 

indebtedness arises from debts incurred for consumption and debts incurred for the purposes of the 

debtorôs trade or profession. Such debts should be defined as those for a definite (liquidated) sum or 

sums payable either immediately or at some certain future time, and which are not secured or excluded 

debts. 

1.346 The Commission recommends that access to the Debt Settlement Arrangement procedure 

should be open to all insolvent individual debtors, including both those whose indebtedness arises from 

debts incurred for consumption and debts incurred for the purposes of the debtorôs trade or profession. 

Such debts should be defined as those for a definite (liquidated) sum or sums payable either immediately 

or at some certain future time, and which are not secured or excluded debts. 

(10) Access to debt settlement: once-in-a-lifetime 

1.347 The Consultation Paper raised the issue of whether access to the Debt Settlement 

Arrangement procedure should be limited in the case of a debtor who has already previously availed of 

the procedure.482  The Commission noted that the rehabilitative, social welfare and functional economic 

justifications for insolvency debt discharge suggest that once the debtor has completed the process he or 

she should be restored to a sound economic and social position and should not suffer from further over-

indebtedness.  The Commission however also noted that the consumer protection rationale for debt 

discharge, based on the realisation that open consumer credit markets inevitably lead to a number of 
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  Insolvency and Trustee Service Australia Indexed Amounts (updated 1 August 2010), available at: 

http://www.itsa.gov.au/dir228/itsaweb.nsf/docindex/About+Us->Publications-

>Current+Amounts+Document/$FILE/Current_Amounts.pdf?OpenElement. Currency conversions as at 4 

August 2010. 
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  Mason and Duns ñDevelopments in Consumer Bankruptcy in Australiaò in Niemi-Kiesilainen (ed), Ramsay (ed) 

and Whitford (Ed) Consumer Bankruptcy in Global Perspective (Hart Publishing 2003) 227 at 232ff. 

481
  Ibid at 243, citing House of Representatives Bankruptcy Legislation Amendment Bill 1996: Explanatory 

Memorandum (Australian Government Publishing Service 1996) at paragraph 135.16. 

482
  (LRC CP 56-2009) at paragraphs 5.143 to 5.144. 
























































































































































































































































































































































































































































































