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the Attorney Gener al under the 1975 Act. Since
activity, Statute Law Restatement and the Legislation Directory.

Statute Law Restatement involves the administrative consolidation of all amendments to an Act into a
single text, making legislation more accessible. Under the Statute Law (Restatement) Act 2002, where
this text is certified by the Attorney General it can be relied on as evidence of the law in question. The
Legislation Directory - previously called the Chronological Tables of the Statutes - is a searchable
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INTRODUCTION

A Background to this Project

1. This Consultation Paper f o mMhmid Prggramnte ofoLAw Retoren C o mmi
2008-2014,' and involves an examination of the law related to personal debt, in particular the relevant
debt-related enforcement processes. In 2007, during the public consultation process that preceded the

drafting of the Third Programme of Law Reform, the Commission received a significant number of
submissions which drew attention to the need for re
decision to include it in the Third Programme, and to give priority to it, reflected the widespread view

expressed in these submissions that this area of law required examination.

2. The submissions received by the Commission in 2007 suggested in particular that current legal
procedures concerning personal debt claims and the enforcement of judgment debts against consumers
required a major review. The core subject matter of this Consultation Paper, therefore, is on the law
concerning the enforcement of money judgments and the pre-judgment procedures in claims for the
recovery of a contract debt. While the Commission recognises that procedures for the enforcement of
judgments other than money judgments could also be examined, this Consultation Paper concentrates on
the enforcement of money judgments because high-volume, low-value personal debt claims account for
the majority of enforcement proceedings. The Commission also emphasises that this Consultation Paper
deals primarily with the enforcement of judgments obtained against individual debtors, rather than
corporate debtors. This reflects the concerns raised during the public consultation which preceded the
Co mmi s sThiodnPdogramme of Law Reform on the need to review debt enforcement procedures
involving consumers.

B The Law on Personal Indebtedness in Context

3. The Commission was also aware, when drafting the Third Programme of Law Reform, that
important work by other bodies in this area of the law and the wider context of personal indebtedness had
already been undertaken, or was planned. This included work by the Free Legal Advice Centres (FLAC)
on the existing law of debt enforcement.? In the wider context within which this project must be
considered, the Commission was aware that, in 2006, the Government had already initiated a major
review of financial services legislation, which would include a review of the relevant regulatory framework
in Ireland.® For these reasons, the Commission noted that there was a specific need to be aware of the
work of these other bodies and to consult with them in carrying out this project.”

4, The Commission also recognises that the Consul' t
involving individuals raises the wider context of personal indebtedness generally. In this respect, the
Commission has had the benefit of the analysis of the Commission of the European Communities® and of
the Committee of Ministers of the Council of Europe® outlining overarching approaches to personal over-
indebtedness. These approaches have identified the need to review legal proceedings concerning debt
recovery and procedures for the enforcement of judgments as part of a wider approach to addressing

! Report on the Third Programme of Law Reform 2008-2014 (LRC 86-2007), Project 2. In accordance with the
Law Reform Commission Act 1975, the contents of the Third Programme of Law Reform were approved by
Government in December 2007 and placed before both Houses of the Oireachtas.

In particular Joyce, An End Based on Means? (Free Legal Advice Centres, Dublin 2003).

In December 2006, the Government announced the establishment of an expert advisory group to modernise
and consolidate financial servi ces Reporgdn¥dinarableddulisandef er r e
the Law (LRC 83-2006), at paragraph 1.26.

4 Report on the Third Programme of Law Reform 2008-2014 (LRC 86-2007), p.11.

Towards A Common Operational European Definition of Over-Indebtedness (European Commission,
Directorate-General for Employment, Social Affairs and Equal Opportunities 2008).

Recommendation of the Committee of Ministers to member states on legal solutions to debt problems (Council
of Europe CM/Rec(2007)8, 2007)



overi ndebt edness. Notably, the European Commi ssi
bl ocksd as f o effective gesppnaertd consuimer aver-indebtedness:

e Responsible borrowing

e Responsible lending

e Responsible arrears management
e Debt counselling

e Personal insolvency law, and

e Holistic court procedures.

5. The six-point framework is based on the twin goals of preventing the problem of over-
indebtedness and alleviating the problem for those households who are already over-indebted. This
framework provides an authoritative and extremely helpful basis on which to analyse the reform of debt
recovery and judgment debt enforcement procedures, and the Commission has used it as a reference
point throughout this Consultation Paper. The Commission fully appreciates, however, that not all of the
six Abuil ding bl ematestbat areoapdropriate forsreviey leycthte Commission; this is
because some involve very broad questions of economic and social policy. While the Commission
describes the extent to which, and whether, Irish law currently corresponds to international best practice
in these six major areas, the Commission has made provisional recommendations for law reform in only
some of these areas. The Commission now turns to explain how it has approached this.

on

h a s

C The Commi ssionbds Gener al Approach to this Projec

6. In preparing this Consultation Paper, the Commission is fully aware of the importance of having in
place a modern and comprehensive legal framework to deal with personal indebtedness; it is a vital
matter of interest for many individuals in Ireland who face pressing financial worries. The Commission, in
carrying out its statutory mandate to keep the law under review, is conscious that some projects, such as
this one, require it to engage in a wide-ranging examination of the existing legal setting in order to place
any recommendations for reform in a proper context.

7. Indeed, as is clear from the length of this Consultation Paper, the range of issues that need to
be addressed are exceptionally wide and varied. They include: preventative measures to address
personal indebtedness at an early stage; interventions to resolve debt problems in an efficient way; the
need to bring debt enforcement processes into line with international best standards; to question the utility
of imprisonment as a means of enforcement; and to place this in the context of relevant changes to the
financial services regulatory framework.

8. It is clear that, since 2008, a number of important initiatives have already been put in place
under the existing regulatory framework, such as the Code of Practice on Mortgage Arrears developed by
the Irish Financial Services Regulatory Authority. In the context of debt enforcement, the Enforcement of
Courts Orders (Amendment) Act 2009 was enacted in response to unconstitutional procedural defects in

the legislation that authorises imprisonment for thos e who fwondt payd (as oppose

debts. In approaching the need to recommend further i and wide-ranging 7 reform in this area, the
Commission is therefore mindful of the responses already made to the pressing problems arising from
personal indebtedness.

9. In addition, the Commission is conscious that a number of legislative solutions to indebtedness
will arise in the context of the planned reform of the financial services legislation. Many of these involve
choices of a regulatory nature to which the Commission draws attention in this Consultation Paper but
which are either required by EC law, such as the requirements in the 2008 Consumer Credit Directive,’ or
are more appropriately considered in the overall context of the new financial services legislation. Thus,
while the Commission highlights these matters here, it considers that these should primarily be brought to
final decisions by other bodies and, ultimately, the Government and the Oireachtas. This is in keeping
wi t h the Coctatudrysnsmamndate uhder the Law Reform Commission Act 1975 to identify, where

7 Directive 2008/48/EC.



appropriate, the elements of a law reform project that can be carried out by the Commission and those
that could suitably be carried out by another body.?

10. As a result, the Commission has prepared this Consultation Paper on the basis that it should
provide, to the greatest extent possible, a wide-ranging examination of the current law on personal
indebtedness. The Commission has also had the benefit of hearing the insights and views of many key
organisations and individuals with an interest in this area, and has had regard to the wide literature that
exists. In approaching the question of legislative and other solutions, the Commission has attempted to
identify those which should be addressed by other bodies and those which could suitably be dealt with by
the Commission. It will be apparent from a number of matters addressed in this Paper that the line
between these two categories is not always completely clear, and the Commission will particularly
welcome views and submissions on this in the consultation period after the publication of this
Consultation Paper.

D Categorisation of Issues Used in this Consultation Paper

11. As already mentioned, the Commission has adopted the categorisation of issues concerning
indebtedness developed by the European Commission.” This involves six major areas: responsible

borrowing and money management; responsible lending; responsible arrears management; debt
counselling services; personal insolvency laws; and legal debt enforcement proceedings. It is clear from

these headings that the Commissionés primary focus i
areas, personal insolvency laws and legal debt enforcement proceedings. Nonetheless, as already
mentioned, proposals for reform in these areas can only be understood in the wider setting of the other

four areas, while it must equally be borne in mind that many of the solutions may need consideration by

bodies other than the Commission.

E Outline of the Consultation Paper

12. The Commission now turns to outlining briefly the main contents of the Consultation Paper.

D Chapter 1: Debtors and Creditors: Putting the Law of Debtors into Context

13. In Chapter 1, the Commission discusses some of the important issues raised by the problem of

debt and over-indebtedness so as to place the law on debt enforcement in its proper context. Part A of
the Chapter outlines the role of debt and credit in modern economies and societies, before describing the
consequential problem of over-indebtedness. The causes of debt difficulties are then explored in Part B,
with a view to illustrating the approach which the law should take to questions of debt enforcement. Part
C continues by illustrating the crucial distinction between debtors who cannot pay their debts and those
who refuse to pay (the important distinction between
Part D then outlines the various attitudes and approaches of creditors to debt management and
enforcement. As this Consultation Paper concentrates on the legal aspects of personal debt, a detailed
study of the causes and effects of over-indebtedness is outside its scope. Thus, when considering the
options for reform of the law on debt enforcement, this Consultation Paper does not extend to the social
and political measures which might assist in alleviating the problem of over-indebtedness.

(2) Chapter 2: A Framework for Reform

14. In Chapter 2, the Commission discusses the principles that have informed its approach in
making provisional recommendations for the reform of the law on personal debt. This has involved an
analysis by the Commission of the respective rights of creditors and debtors, as well as the interests of

Section 4(2)(a) of the Law Reform Commission Act 1975 empowers the Commission to indicate that reforms
arising from some aspects of a project should be made by the Commission, while other reforms from other
aspects should be made by another body. See also Report on the Third Programme of Law Reform 2008-
2014 (LRC 86-2007), pp.6-7, explaining why certain projects were excluded from the Third Programme of Law
Reform for this reason.

Towards A Common Operational European Definition of Over-Indebtedness (European Commission,
Directorate-General for Employment, Social Affairs and Equal Opportunities 2008).



society, which are at issue in this area of the law. The analysis pays particular attention to the rights and
interests recognised by the Constitution of Ireland and the European Convention on Human Rights.

15. Part A of the Chapter discusses the rights of creditors. These include the right of access to a

court and property rights. Part A concludes that these rights must be adequately respected by providing

effective mechanisms for enforcing court judgments, while noting that these rights are not absolute. Part

B outlines the rights of debtors, which equally must be protected, including the rights to fair procedures,

liberty, privacy and property. Part B draws two important conclusions: the law on debt enforcement must

strike an appropriate balance between the rights of creditors and debtors; and the law on debt

enf orcement must be based on the principle of proport
are necessary they must always be appropriate.

16. Part C discusses the general interests of society that must be considered by the law in this
area. In this Part the Commission notes that the rule of law, the protection of basic principles of contract
law, and the objective of an efficient economy all demand that the mechanisms for the enforcement of
judgment debts should operate efficiently. The public interest in the prevention and alleviation of over-
indebtedness is also recognised as a legitimate aim which may justify restrictions on the rights of
creditors.

17. Part D of Chapter 2 draws conclusions from this discussion and presents a list of fundamental
principlesthath ave gui ded the Commi ssionés provisional recom
Paper. The Commission notes that the law on debt enforcement must be balanced, proportionate and

clear. Itis also fundamental that the law recognises the distinction between debtors who cannot pay and

those who refuse to pay (those who Acandét payo and t}
introduced to obtain more information about the means of debtors so that this distinction can be made in

individual cases. Finally, the Commission concludes that those who cannot pay should not be subject to
enforcement proceedings and that a system of debt settlement must be introduced to provide a solution

to the difficulties of the over-indebted.

3) Chapter 3: Debt and Over-indebtedness: the Current Law

18. In Chapter 3, the Commission outlines the current legal position concerning personal debt and
over-indebtedness in Ireland, in order to identify the areas that are appropriate for reform. The

Commi ssionds suggestions and r ec o mindebiedredsshoulddbeseen t o t h
within the context of its primary focus on reform of the law on debt enforcement. As already indicated,

Chapter 3 follows the framework proposed by the European Commission, which is based on the twin

goals of preventing the problem of over-indebtedness and alleviating the problem for those households

who are already over-indebted.

19. In response to an analysis of the causes of over-indebtedness, the European Commission has
proposed that the law should focus on three main areas in seeking to prevent this social problem.”® The
law must thus ensure responsible practices in lending, borrowing and arrears management. This Chapter
discusses the position in Irish law under each of these subject headings, and identifies some problems
(possible solutions are suggested for further consideration in Chapter 4).

20. Part A of Chapter 3 discusses the subject of responsible borrowing. It identifies two aspects to
this subject: financial education and the provision of information to consumers under consumer credit law.
Part A examines how financial education is currently provided, and discusses how, through a variety of
instruments, the law requires that certain information be provided to consumers about credit agreements.
The Commission then discusses the limitations of the current Irish position on financial education and the
provision of information to consumers. Part B discusses the subject of responsible lending. It first
outlines the justification for the principle of responsible lending, and describes its importance in preventing
over-indebtedness. The Commission then describes the current legal measures which seek to ensure
that responsible lending standards are observed, before continuing to highlight certain issues for
consideration in this area. Part C discusses the principle of responsible arrears management, and

10 Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 58ff.



describes how this principle is advanced both through legislation and through voluntary codes of practice.
The need to consider mechanisms to reinforce the principle is then discussed.

21. It is widely recognised that, in addition to legal measures which seek to prevent over-
indebtedness from arising, further measures are also needed to provide relief and rehabilitation for those
individuals who have become over-indebted."! It is unrealistic to think that preventive measures, no
matter how successful, can eradicate over-indebtedness completely, especially when the need to protect
the supply of credit is considered.*? It must be recognised that one consequence of a credit society is that
some individuals (admittedly a minority of those who use credit facilities) will become over-indebted, so
that some method of what is often described as debtor rehabilitation must be put in place.

22. Chapter 3 therefore also describes the position in Irish law concerning debtor rehabilitation
methods. This begins in Part D with a discussion of debt counselling. The current state of debt
counselling in Ireland is outlined, and issues which should be considered in this area are identified. Part
E presents an outline of the law on personal insolvency. The lIrish bankruptcy system, based on the
Bankruptcy Act 1988, is discussed and flaws in this system are highlighted. The Commission also
discusses various methods, outside the terms of the 1988 Act, which are used to remedy the difficulties of
over-indebted individuals in Ireland.

23. Part F of Chapter 3 describes current debt enforcement procedures under Irish law, some of
which are based on legislation from the 19" Century, such as the Debtors (Ireland) Act 1872. Indeed,
even the legislation enacted in the 20" Century required amendment, through the Enforcement of Courts
Orders (Amendment) Act 2009, because of unconstitutional procedural defects in the provisions that

aut horise imprisonment for those who fiwondét payo

area of focus for this Consultation Paper and Part F provides, therefore, a detailed account of the various
methods of enforcing a judgment debt, and describes the procedural steps involved in each method. The
Commission describes the general process for the execution of a debt in the courts system. The
Commission also identifies the specific enforcement mechanisms, notably: execution against goods by
Sheriffs and County Registrars; instalment orders; garnishee orders; judgment mortgages; possession
orders; and the appointment of a receiver by way of equitable execution. The Commission identifies and
discusses several failings of the system of debt enforcement as a whole and of the specific enforcement
procedures in particular. It is clear that this system and the specific processes involved are in need of
comprehensive reform.

24. In Chapter 4 of the Consultation Paper, the Commission turns to make suggestions for further
consideration (primarily by other bodies) concerning the wider setting of indebtedness, while Chapters 5
and 6 make provisional recommendations for reform of the law, especially the law on debt enforcement.
In Chapter 4, the Commission deals with the first four areas identified by the European Commission in its
analysis of indebtedness. In Chapter 5, the Commission addresses personal insolvency law and
provisionally proposes a non-judicial debt settlement system for Ireland. In Chapter 6 the Commission
deals with provisional recommendations for the reform of judgment debt enforcement procedures.

(4) Chapter 4: Debt Management: Suggestions for Further Research

25. As indicated, Chapter 4 discusses the subjects of responsible borrowing, responsible lending,
responsible arrears management and debt counselling services. In Part A, the Commission notes that
the issue of financial education is largely one of social policy, which in general does not fall within the
Commi s slaworafd@re remit. This Part therefore describes the reforms to the system of financial
education which are currently being made in Ireland and at European Union level. The Commission also
notes the reforms which are due to be made to Irish consumer credit law when the 2008 Consumer Credit
Directive is implemented.

26. Part B discusses the subject of responsible lending. The Commission refers to developments
under EU law and analyses the credit reporting systems in a number of countries. The Commission

1 See Recommendation of the Committee of Ministers to member states on legal solutions to debt problems

(Council of Europe CM/Rec(2007)8, 2007) Explanatory Memorandum paragraph 31.
12 bid.
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suggests that consideration be given to whether the system of credit reporting in Ireland should be
expanded or otherwise improved. Part B also suggests some measures which could be adopted to curb
irresponsible lending practices, and examines whether the law of contract (notably the principles
concerning unconscionable contracts) could provide remedies for cases of irresponsible or unjust lending
practices. Finally, consideration is given to whether special rules on responsible lending are needed for
specialist lenders and to the impact of any proposed reforms in this area on the problem of financial
exclusion.

27. Part C of Chapter 4 discusses the question of responsible arrears management. The reform of
existing rules on arrears management in relation to mortgage loans is considered, followed by a
discussion of the possible introduction of legislation to regulate arrears management practices in cases of
non-mortgage loans. The Commission also considers whether a system for the regulation of debt
collection agencies should be introduced into Irish law. Part D discusses debt counselling, and the
Commission recognises that this is primarily a matter of social policy, but nonetheless identifies some
specific matters that warrant law reform, notably, the possibility of introducing a system for regulating
commercial debt advice agencies.

(5) Chapter 5: Personal Insolvency Law: Provisional Recommendations for Reform

28. In Chapter 5 the Commission makes provisional recommendations for the creation of a new
system of personal insolvency law in Ireland. In particular, the Commission proposes that a statutory non-
judicial debt settlement scheme should be introduced, which would supplement (though not necessarily
replace completely) the court-based scheme in the Bankruptcy Act 1988. The section examines
comparative models of personal insolvency law, and uses these to present a detailed model of the
proposed debt settlement system. The key principles which should inform this system are also
discussed, notably the concepts of: earned debt discharge; open access for honest and long-term
insolvent debtors; legally binding debt settlements as opposed to voluntary debt rescheduling
arrangements; the preservation of a reasonable standard of living for debtors; and a discharge period of
reasonable duration.

(6) Chapter 6: Enforcement Procedures: Provisional Recommendations for Reform

29. In Chapter 6, the Commission sets out a number of detailed provisional recommendations for
reform of debt claim and judgment enforcement procedures in Ireland. The Commission examines
systems of debt enforcement in a number of other countries, and provisionally recommends that the Irish
system needs fundamental reform. The proposed new system would be based on the introduction of a
central Debt Enforcement Office (which could build on the current arrangements) and the removal of
much (but not all) of debt enforcement proceedings from the courts. The key principles which should
underpin this new system are then identified, in particular: proportionate, balanced and appropriate
enforcement in each individual case; improved access to information on the means of debtors; clear and
simplified enforcement procedures; increased efficiency and accountability in enforcement; a holistic
approach to enforcement through interaction with the proposed debt settlement system; and the
encouragement of increased participation of debtors in enforcement proceedings. The Chapter
concludes by discussing potential reforms of the individual enforcement methods, and by considering how
these individual enforcement methods could operate under the proposed new system.

30. Chapter 7 contains a summary of the suggestions for consideration made in the Consultation
Paper (primarily those matters which would most likely be dealt with by bodies other than the
Commission) and a summary of the provisional recommendations (those matters which the Commission
will deal with in the Report which will follow from this Consultation Paper).

31. This Consultation Paper is intended to form the basis for discussion and therefore all the
recommendations made are provisional in nature. The Commission will make its final recommendations
on the subject of personal debt management and debt enforcement following further consideration of the
issues and further consultation with interested parties. This will include, in particular, further consideration
of those areas which other bodies are best placed to address and those which the Commission should
address in the Report which will follow from this Consultation Paper. Submissions on the provisional
recommendations included in this Consultation Paper are welcome. To enable the Commission to
proceed with the preparation of its final Report, those who wish to do so are requested to make their



submissions in writing by post to the Commission or by email to info@lawreform.ie by 31 December
20009.






CHAPTER 1 DEBTORS AND CREDITORS: PUTTING THE LAW OF DEBTORS INTO
CONTEXT

1.01 This chapter discusses some of the important issues raised by the problem of debt and over-
indebtedness so as to place the law on personal debt management and enforcement in its proper context.
Part A outlines the role of debt and credit in modern economies and societies, before describing the
consequential problem of over-indebtedness. The causes of debt difficulties are then explored in Part B,
with a view to illustrating the approach which the law should take to questions of debt enforcement. Part
C continues by illustrating the crucial distinction between debtors who cannot pay their debts and those
who refuse to pay. Part D then outlines the various attitudes and approaches of creditors to debt
management and enforcement. A detailed study of the causes and effects of over-indebtedness is
beyond the scope of this Consultation Paper, which aims to concentrate on the legal aspects of personal
debt.! Thus, when considering the options for reform of the law on debt enforcement, this Consultation
Paper does not suggest social, political and regulatory measures which could assist in alleviating the
problem of over-indebtedness.

A Indebtedness and Over-Indebtedness

1.02 The following section seeks to outline some key issues in relation to the role of debt in society
and the problem of over-indebtedness.

D Over-Indebtedness

1.03 It has been stated that the people of Eulrlop e

2007 Recommendation, Member States of the Council of Europe acknowledged that the use of credit has
become an essential part of their economies.® The provision of consumer credit has become a vital tool
in the promotion of economic growth,* and the development of the consumer credit market also benefits
the well-being of private individuals.” This has the consequence that any reforms of the law on debt
enforcement must respect the important and beneficial role which credit, and so debt, plays in the
economy of a society.® The majority of credit agreements are beneficial to all parties involved and do not
end in default. In 2008-2009, while the total level of private sector credit in the economy was

For a deeper discussion of the problem of over-indebtedness, see for example Ramsay (ed.) Debtors and
Creditors (Professional Books Limited 1986); Ashlee Money Problems of the Poor: A Literature Review
(Heinemann Educational Books 1983); Towards A Common Operational European Definition of Over-
Indebtedness (European Commission, Directorate-General for Employment, Social Affairs and Equal
Opportunities 2008).

Niemi-Kiesildinen and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU
(2005) 11 rev at 4.

Recommendation of the Committee of Ministers to member states on legal solutions to debt problems (Council
of Europe CM/Rec (2007)8, 2007).

4 Ibid.

Recommendation of the Committee of Ministers to member states on legal solutions to debt problems (Council
of Europe CM/Rec (2007)8, 2007).

(Professional Books Limited 1986) at 8.

See e. g. Ramsay fADebtors and Credit or Debtor§ hnd Beeditorsa n d

now
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approxi mat el y only afplximately d350anilion of unpaid civil debt was pursued through
court proceedings.® The pie-chart below, based on statistics from the UK, illustrates this point that the
majority of credit agreements are repaid without difficulty.

Degree to which consumers are able to cope with bills and credit

commitments
m Keeping up with all bills & credit

1% commitments without any difficulty 1%

1%

Keeping up, but struggle from time to time
1%

m Keeping up, but constantly struggle 6%

M Falling behind with some bills or
commitments 26%

M Having real financial problems & have fallen
behind with many bhills or credit
commitments 66%

1.04 In this context it is important to distinguish between a situation of indebtedness and one of
over-indebtedness.® Indebtedness can be said to refer to a commitment to repay moneys which a debtor
has borrowed and used.'’ In this regard indebtedness can be seen as a necessary and healthy
consequence of the provision of credit which is beneficial to society as a whole and to individuals.*? The
majority of credit agreements are repaid without difficulty and result in benefits for all parties to the
agreement.

1.05 In contrast, a situation of over-indebtedness arises where the borrowing commitments of a
debtor cannot be satisfied f reasonabtetime irdthebfutwe.d Overi nc o me
indebtedness leads to negative economic and social consequences, which will be outlined in more detail

below.*

Irish Economic Statistics 2009: Compendium of Irish Economic Statistics (Central Bank and Financial Services
Authority of Ireland 2009).

McBride, Sunday Independent, August 2 2009, citing statistics supplied by Business Pro.

Department for Business, Enterprise and Regulatory Reform Tackling Over-Indebtedness Annual Report 2007
(BERR 2008) at 23.

10 See Joyce An End Based on Means? (Free Legal Advice Centres Dublin 2003) at 12; O6 L o u ¢tedliti n
Consumption and Debt Accumulation among Low-Income Consumers: Key Consequences and Intervention
Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at 4.

H Joyce op cit.

12 See Recommendation of the Committee of Ministers to member states on legal solutions to debt problems

(Council of Europe CM/Rec (2007)8, 2007).

13 See Joyce An End Based on Means? (Free Legal Advice Centres Dublin 2003) at 12; See Reifner,

Kiesilainen, Huls, Springeneer Consumer Overindebtedness and Consumer Law in the European Union
(Report presented by the Institute for Financial Services e.v. Erasmus University Rotterdam/School of Law
University of Helsinki/Helsinki Collegium for Advanced Studies to Commission of the European Communities,
Health and Consumer Protection Directorate-General Contract Reference No. B5-1000/02/00353) at 18.

1 See paragraphs 1.11 to 1.15 below.
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1.06 There has been a huge growth in the provision of personal credit in Ireland in recent years.
During this time, lending to the personal sector grew at rates much faster than the increase in personal
disposable income over the same period.'® While the majority of credit contracts operate without difficulty,
and while studies show that a high level of consumer credit use does not necessarily lead to debt
problems,® this rise in consumer borrowing has led to serious financial difficulties for some individuals
and families, as the problem of over-indebtedness has emerged.!” The increased marketing of and easy
access to credit, over-commitment by borrowers and unforeseen adverse economic events have resulted
in the problem of over-indebtedness becoming an increasingly widespread phenomenon.'® This has
raised concerns that many households and individuals are arriving at a situation of indebtedness whereby
they are unable to repay sums borrowed. Such a situation arose in the past, at least in the UK, at the end
of the 1980s, following a credit boom similar to that which has been witnessed in Ireland in recent times.*®

1.07 Thereisnosingest andard definition of what-i codealti ¢edmnass
nor on how this should be measured.?’ Various studies of the problem at European level have however

attempted to propose a workable definition of the characteristics of over-indebtedness. Thus, the Council

of Europe has proposed a non-exhaustive definition whereby over-indebtedness includes, but is not

limited to: 2

fithe situations where the debt burden of an indi
term basis exceeds the repayment capacity, resulting in systematic difficulties, and sometimes
in failure, in paying creditors. 0

1.08 A recent study conducted by the European Commission has sought to establish a single

European definition of over-indebtedness.?> This report notes that in economics, the term over-
commitment (which is used interchangeably with over-indebtedness) describes a situation of a temporary

or permanent disequilibrium in the budget of a household resulting from expected or unexpected
expenditure increases or from the househol dés i ncome
over-indebtedness in the various Member States, the report draws together crucial elements which are

commonly present in the majority of definitions of over-indebtedness. These are:

i) Household: The household is the primary unit by which over-indebtedness is measured and
discussed.
ii) Contracted Financial Commitments: Most definitions of over-indebtedness take into account all

contractual commitments into which the household has entered, including mortgage
repayments, consumer credit commitments, rent payments as well as utility and telephone
bills. Informal commitments, such as those entered into within families, are excluded.

" Kelly and Reilly Credit Card Debt in Ireland: Recent Trends (2005) 1 Quarterly Bulletin at 85. This now stands

at 176% of disposable income: see paragraph 1.16 below.

16 Niemi-Kiesildinen and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU

(2005) 11 Rev at 7.

m Recommendation of the Committee of Ministers to member states on legal solutions to debt problems

Explanatory Memorandum (Council of Europe CM/Rec(2007)8, 2007) at paragraph 2.
18 Ibid

19 Kempson Over-Indebtedness in Britain; A Report to the Department of Trade and Industry (Personal Finance

Research Centre 2002) at 1.

20 See Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) and Niemi-Kiesilainen and
Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU (2005) 11 Rev at 5.

2 Recommendation of the Committee of Ministers to member states on legal solutions to debt problems

Explanatory Memorandum (Council of Europe CM/Rec(2007)8, 2007) at paragraph 16.

2 Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008)
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iii) Payment Capacity: This refers to the ability of the household to meet the expenses associated
with the contracted financial commitments. The core element of over-indebtedness is that there
is an inability on the part of the household to meet recurring expenses.

iv) Structural Basis: This factor requires the existence of a time dimension in any definition of
over-indebtedness. This means that an assessment of over-indebtedness should consider only
persistent and ongoing financial problems and ignore exceptional occasions of indebtedness
that may arise due to forgetfulness or other once-off occurrences.

V) Standard of Living: This criterion means that for a household to be classed as over-indebted, it
must be unable to meet its contractual commitments without reducing its minimum standard of
living.

Vi) llliquidity: This element recognises that an over-indebted household is unable to remedy the

situation by recourse to assets and other financial sources such as credit.?®

Following this approach, the Combat Poverty Agency proposed a definition of over-indebtedness for
Ireland which stated that:

iPeopl e -adeled d tharrnet resources (income and realisable assets) render them
persistently unable to meet essential 1liv¥ng exp

1.09 As the above statements illustrate, households which fit the over-indebtedness description
have fallen into debt and have no way of escaping their problems.?® A situation of over-indebtedness will
usually involve multiple debts, with one Irish study showing that approximately 84% of the debt
counselling clients surveyed possessed two or more debts.?® Generally such households will not owe
large amounts, but will possess insufficient surplus income after essential expenses to make repayments
to their creditors. Also, often such debtors will not possess assets of value which could be sold to meet
their debts.?’

1.10 The over-indebted debtor poses particular problems for the law of debt enforcement. As such
debtors simply lack the means to repay monies owed, traditional enforcement mechanisms are wasted if
applied to such debtors. Also, as enforcement proceedings are brought by one creditor to recover
payment of one debt, they fail to deal with the overall over-indebtedness of the debtor. For this reason,
this Consultation Paper advocates a nuanced approach and advances recommendations which seek to
provide solutions to the problematic situation of the over-indebted individual.

(2) Negative Social Consequences of Over-indebtedness

1.11 Over-indebtedness can generate significant social problems for households.?® As well as long-
term economic difficulties, these can include the social exclusion of families and a risk of jeopardising

2 Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 37.

24 Stamp A Policy Framework for Addressing Over-Indebtedness (Combat Poverty Agency 2009) at 7.

2 See The Insolvency Service Relief for the Indebted 7 An Alternative to Bankruptcy (The Insolvency Service

2005) at 12.

2 Women, Debtand Health ( Joi nt Report of The Womends Health Council

Service 2007) at 9.

2 See The Insolvency Service Relief for the Indebted 7 An Alternative to Bankruptcy (The Insolvency Service

2005) at 12.

28 See e.g. Recommendation of the Committee of Ministers to member states on legal solutions to debt

problems Council of Europe CM/Rec (2007)8; Joyce An End Based on Means? (Free Legal Advice Centres
2003) at 13.
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childrenoés 2 ateer negative satial .consequences for the lives of debtors and their
households can include psychological and physical health problems.*

1.12 Recent research based on data from the European Community Household Panel has outlined
the adverse long-term effects of over-indebtedness on households, showing how over-indebtedness can
have a negative effect on home-ownership, employment, self-employment and health.3®  Over-
indebtedness was shown to have a very significant impact on employment, with arrears increasing the
likelihood of unemployment even up to four years after arrears first occurred.®> The study showed both
that householders who are currently employed are much less likely to remain employed if they have
recently incurred arrears and that repayment arrears increase the difficulty of finding a job for those
wor kers not currently employed. The existence
chance of owning its own home. While the study surprisingly indicated that indebtedness does not have
a significant effect on the likelihood of an individual starting a business and becoming self-employed, the
existence of debt problems among those already self-employed was shown to make such entrepreneurs
less likely to remain self-employed.®

1.13 Indebtedness has also been shown to have a detrimental impact on health, with debt problems

of ar

al most doubling a householdés Ilikelihood of3*drighperi en

research has highlighted both the negative mental and physical implications of debt.®* Over-indebtedness
was shown to lead to intense pressure and stress.  This burden was shown to lead to sleeping problems
and mental health difficulties such as depression. Inajointstudy by the Womenos
MABS, two-thirds of the women surveyed suffered from stress and 38% experienced depression. Of
those surveyed, 19% reported insomnia and 8% had experienced panic attacks.*® Other Irish research
has also highlighted how the stress of debt difficulties can even increase the risk of suicide in some
cases.*’

1.14 The following tables, taken from the MABS/
the impact of debt difficultiesonad e bt or 8% heal t h

29 See e.g. Recommendation of the Committee of Ministers to member states on legal solutions to debt

problems Council of Europe CM/Rec (2007)8 Explanatory Memorandum at paragraph 36.

%0 See e.g. Joyce An End Based on Means? (Free Legal Advice Centres, Dublin 2003) at 13; Niemi-Kiesildinen

and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU (2005) 11 rev at 10-
11.

s Duygan-Bump and Grant Household Debt Repayment Behaviour: What Role do Institutions Play? Federal

Reserve Bank of Boston Working Paper No. QAUO08-3, (The Quantitative Analysis Unit of the Federal Reserve
Bank of Boston, 2008) available at: http://www.bos.frb.org/bankinfo/gau/index.htm at 7.

32 Ibid at 8.

% Duygan-Bump and Grant Household Debt Repayment Behaviour: What Role do Institutions Play? op cit. at 9.

3 Ibid.

% 06 L o u @greditiConsumption and Debt Accumulation among Low-Income Consumers: Key Consequences

and Intervention Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at 44.

36

Service 2007) at 12.

37 06 L o uog titiatrd4.

Heal t |

Wo me n «

Women, Debtand Health ( Joi nt Report of The Womends Health Council

38 Women, Debt and Health ( J oi nt Report of The Womends Health Council

Service 2007) at 13.
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Figure 15. Emotional health problems mentioned during consultation
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Figure 16. Physical health problems mentioned during consultation
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1.15 The negative effects of over-indebtedness are not only detrimental to indebted households

themselves, but also to society in general, which suffers financial loss. The cost to society includes
increased social welfare expenses, losses in income tax receipts, higher medical costs, and the costs of
accommodating evictees.® Furthermore, it was estimated in the early 1990s in the UK that debt-related
stress and mental health problems cost approximately £5bn in lost work days alone, a figure which
undoubtedly has risen significantly in line with inflation.*® The decline of productivity resulting from over-
indebtedness in the UK has been conservatively estimated to be 30% of salary, which could translate to
costs of up to 1% of GDP when figures for the total number of the population experiencing debt difficulties
are considered.**  Furthermore, the economy suffers from reduced participation by over-indebted
individuals, with studies illustrating that the over-indebted household presents a lower
consumption/income ratio than other comparable households.** This drop in spending among the over-

%9 See e.g. Recommendation of the Committee of Ministers to member states on legal solutions to debt

problems Council of Europe CM/Rec (2007)8 Explanatory Memorandum at paragraph 36.

40 Fair, Clear and Competitive: The Consumer Credit Market in the 21st Century (Department of Trade and

Industry White Paper December 2003) at 137.
4 Ibid at 138.

42 Niemi-Kiesildinen and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU

(2005) 11 rev at 10.
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indebted can be attributed to fact that these debtors tend to make sacrifices and reduce consumption in

order to repay their debts.

3) The Extent of the Problem
€) Recent Surges in the Level of Borrowing
1.16

Recent years have seen huge increases in the levels of personal debt in Ireland.** Credit has

become much more widely available, and has been aggressively marketed. Thus while in 1995 the ratio
of household debt to income stood at 48%, in 2004 this figure jumped to 113%** and had grown to
approximately 176% in 2009. This is illustrated in the following table®®.
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% increase In ratio

19495 2005 -D8 Year 1895-2008

1 Denmark 188 1 Denmark 260 2005 38%

2 Japan 130 2 Netherlands 246 2005 118%

3 Norway 119 Eﬁ_pway-— ————1895 _ H06 G4%

4 Metherlands 113 @ Ireland 17€ ) 2008 267%

3 UK 106 5 O—— AT 2008 63%

& Canada 103 6 Australia 171 2006 106%

T Gemmany a7 7 New Zealand 160 2007 B7%

8 New Zealand ] & Sweden 138 2008 54%

g us 93 aus 138 2007 48%

10 Sweden ] 10 Canada 130 2008 26%

11 Australia B3 11 Spain 130 2008 120%

12 Franme 68 12 Partupal 120 L 1238

13 Finland 4 13 Japan 109 2007 =16%

14 Spain 53 14 Finland 102 2008 50%

15 Belgiwm 57 15 Gemany 100 2006 3%

16 Portugal——+ 54 16 Awustria BE 2006 159%

<17 rreland 48> 17 Belgium 75 2006 32%

18 Ausiria T 4 18 France T2 2008 9%
4 SeeKellyandReillyiCr edit Card Debt i n | reRumnedyBulRtieat8nt Trendso
4 Kellyand ReillyiCr edi t Card Debt i n 2006)d QuanedyBulRieat88t Trendso (

45 The Debt of the Nation: How we Fell in and out of Love with Debt (Amarach Research 2009), 4-5, available at

http://www.amarach.com (Accessed 15 September 2009).
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1.17 The greatest part of this increase in borrowing can be attributed to the increased number of
households taking residential mortgages, but other consumer borrowing for consumption has also risen at
a steady pace.*® The combination of this increased level of debt and straitened economic conditions has
in turn led to an increased level of over-indebtedness among Irish households in recent times. This
growth in the levels of credit present in the economy coupled with recent changes in economic conditions
has led to increases in the level of debt difficulties and default in Ireland. As is discussed below, the
primary causes of debt difficulties include job loss, and the growing levels of unemployment in Ireland
have meant that the level of default and over-indebtedness is growing rapidly.*” This is reflected in the
fact that as the seasonally adjusted annual average standardised unemployment rate rose from 4.6% in
2007 to 6.3% in 2008,%® the level of debt enforcement proceedings in Irish courts increased, as can be
seen from the following statistics.*°

High Court 2008 2007
Execution Orders 1,601 1,208
Renew Execution Order 71 52
Default judgment 1,186 881
Judgment Mortgage Affidavit 643 471
Judgment on Foot of |241 196
Registered High Court Judgments 419 296
Circuit Court 2008 2007
Execution Orders 6, 844 4,911
Judgment Mortgage Affidavits 1,571 1, 266
Judgments Marked in the Office 10, 244 8,291
District Court 2008 2007
Summary Judgments 24,873 23, 389
Summons for attendance of debtor 13, 079 13, 459
Instalment Orders 9,271 10, 842
Committal Orders 4,620 6, 425
46 Kelly and Reilly i Cr ed i t Card Debt i n | r el Quartkrdy Billaic & 85 Hdre ieism d s 0

stated that approximately 80% of lending to households is for housing purposes; 2% is for investment
purposes and the remainder is classified as consumer credit, which describes lending to households for
personal use in the consumption of goods and services.

47 The latest Central Statistics Office statistics available at the time of publication showed that the seasonally

adjusted standardised unemployment rate for July 2009 was 12.2%, a sharp increase from a level of 4.5% in

July 2007: these statistics are available online at: http://www.cso.ie/statistics/sasunemprates.htm
48 Central Statistics Office, available online at: http://www.cso.ie/px/pxeirestat/Dialog/Saveshow.asp

49 Annual Report 2008 (The Courts Service 2009) at 71.

16

(2



1.18 Figures provided by the Money Advice and Budgeting Service also indicate the rising levels of
over-indebtedness in recent times, showing a rise in the number of new clients contacting the service
from 14, 551 in 2006 to 19, 041 in 2008. Also, the amount of total initial arrears owed by new clients rose
from G92million i n 20% 8 200%repartoftieonbat Pavaerty Agencyh6ted &hat
a European study in 2005 found that 8% of Irish households reported arrears on at least one
commitment, and concludes from this study and others that approximately 7-10% of Irish households
were over-indebted in the years up to 2007.51 The report also notes that this figure is likely to have
increased substantially due to recent economic conditions, a view which is supported by the statistics
discussed above. This personal debt takes many forms and affects many different groups in society, as
is shown from the following discussion.

(b) Types of Borrowing

1.19 The following statistics compiled by the Money Advice and Budgeting Services provide an
insight into the types of credit used by Irish consumers, and the types of debt difficulties experienced.
This in turn illustrates the types of debts with which this Consultation Paper is primarily concerned.5?

Active Debt Types Q1 Q2 Q3 Q4

Personal loans with financial 1999 2287 2581 2286
institutions

Utilities 1675 1968 1886 1632
Credit Card 823 959 1161 994
Money Lender 429 460 440 341
Mortgage 258 328 409 347
Hire Purchase Loan 193 224 315 250
Rent 243 313 286 248
Overdraft 132 178 230 168
Fine 96 101 89 58

Sub Prime 11%3 46 78 77

Catalogue 74 65 77 65

Waste Charges 34 40 53 41

1.20 Studies have shown that for low-income households, one of the main sources of debt will be

the running up of arrears on utility bills.>* One survey showed this to account for up to 40% of the debt

50 Statistics provided to the Commission by the Money Advice and Budgeting Service, January 2009.

51 Stamp A Policy Framework for Addressing Over-Indebtedness (Combat Poverty Agency 2009) at 10.

52 Statistics for Q1, Q2, Q3, Q4 2008 (The Money Advice and Budgeting Service) at 5, available at:

http://www.mabs.ie/publications/STATS/MABS%20stats%20Q1%20Q2%20Q3%20Q4%202008.pdf

53 New category added late Q1 2008.

> See O6 L oCGrayih IConeumption and Debt Accumulation among Low-Income Consumers: Key

Consequences and Intervention Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at

47; Women, Debt and Health ( Joi nt Report of The Womenos Heal t h

Budgeting Service 2007) at 10.
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