
ISSUES PAPER 

KNOWLEDGE OR BELIEF 

CONCERNING CONSENT IN 

RAPE LAW 

(LRC IP 15 - 2018)



© Law Reform Commission 2018 

Styne House, 

Upper Hatch Street, 

Dublin 2 

002 DY27 

T: +353 1 637 7600 

F: +353 1 637 7601 

info@lawreform.ie 

lawreform.ie 

ISSN 1393-3140 

LAW REFORM COMMISSION OF IRELAND 

mailto:info@lawreform.ie


ISSUES PAPER: KNOWLEDGE OR BELIEF CONCERNING CONSENT IN RAPE LAW 

Table of Contents 

BACKGROUND TO THE ISSUES PAPER AND ISSUES RAISED 

ISSUE 1 

CURRENT LAW ON RAPE 

ISSUE 2 

POSSIBLE HONEST AND REASONABLE BELIEF AMENDMENT TO THE RAPE 

OFFENCE 

ISSUE 3 

5 

23 

POSSIBLE REASONABLE STEPS REQUIREMENT ADDED TO THE HONEST BELIEF 

DEFENCE 30 

ISSUE 4 

POSSIBLE ADDITION OF GROSS NEGLIGENCE RAPE OFFENCE 35 

APPENDIX 

COMPARATIVE JURISDICTIONS 39 

ii 



LAW REFORM COMMISSION OF IRELAND 

About the Law Reform Commission 

The Law Reform Commission is an independent statutory body established by the 

Law Reform Commission Act 1975. The Commission's principal role is to keep the 

law under review and to make proposals for reform, in particular by recommending 

the enactment of legislation to clarify and modernise the law. Since it was 

established, the Commission has published over 200 documents (Working Papers, 

Consultation Papers, Issues Papers and Reports) containing proposals for law reform 

and these are all available at www.lawreform.ie. Most of these proposals have 

contributed in a significant way to the development and enactment of reforming 

legislation. 

The Commission's role is carried out primarily under a Programme of Law Reform. 

Its Fourth Programme of Law Reform was prepared by the Commission following 

broad consultation and discussion. In accordance with the 1975 Act, it was approved 

by the Government in October 2013 and placed before both Houses of the Oireachtas. 

The Commission also works on specific matters referred to it by the Attorney General 

under the 1975 Act. 

The Commission's Access to Legislation project makes legislation in its current state 

(as amended rather than as enacted) more easily accessible to the public in three 

main outputs: the Legislation Directory, the Classified List and the Revised Acts. The 

Legislation Directory comprises electronically searchable indexes of amendments to 

primary and secondary legislation and important related information. The Classified 

List is a separate list of all Acts of the Oireachtas that remain in force organised 

under 36 major subject-matter headings. Revised Acts bring together all 

amendments and changes to an Act in a single text. The Commission provides online 

access to selected Revised Acts that were enacted before 2006 and Revised Acts are 

available for all Acts enacted from 2006 onwards (other than Finance and Social 

Welfare Acts) that have been textually amended. 
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the mistaken belief defence to the immediate and affirmative communication of 

sexual consent. 108 

QUESTION 3 

Your views are sought on the following questions: 

3(a) Do you think that the accused should be explicitly excluded from relying 

on the honest belief defence where there has been no affirmative 

communication of consent or reasonable steps taken to ascertain 

consent? 

3(b) If so, do you consider that a reasonable steps requirement is best 

incorporated as a restriction on the honest belief defence to a rape 

offence, or alternatively, as a restriction on what qualifies as 

"reasonable" where the mental element in the rape offence is "no 

reasonable belief in consent"? 

3(c) If you think it should be a defence to be raised by the accused, do you 

think it should be required to meet the evidential burden or should it be 

proved by the accused on the balance of probabilities? 

3(d) Do you think a reform based on a "reasonable steps requirement" 

should explicitly exclude "self-induced intoxication" from the jury's 

consideration? 

108 Craig, 'Ten Years after Ewanchuk the Art of Seduction is Alive and Well: An Examination of The Mistaken Belief in Consent 

Defence" (2009) 13 Canadian Criminal Law Review 13 at 247. 
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QUESTION 4 

Your views are sought on the following questions: 

4(a) Do you think that a new offence of gross negligence rape, carrying 

lower penalties than for rape, should be enacted to address 

circumstances in which a defendant honestly but mistakenly believed 

that there was consent? 

4(b) If so, do you think that the accused should be guilty of the lesser charge 

where the belief in consent was unreasonable or any other ground? 

38 
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complainant or causing the complainant to fear that 

immediate violence would be used against him; 

(b) any person was, at the time of the relevant act or

immediately before it began, causing the complainant

to fear that violence was being used, or that immediate

violence would be used, against another person;

(c) the complainant was, and the defendant was not,

unlawfully detained at the time of the relevant act;

(d) the complainant was asleep or otherwise unconscious

at the time of the relevant act;

(e) because of the complainant's physical disability, the

complainant would not have been able at the time of

the relevant act to communicate to the defendant

whether the complainant consented;

(f) any person had administered to or caused to be taken

by the complainant, without the complainant's consent,

a substance which, having regard to when it was

administered or taken, was capable of causing or

enabling the complainant to be stupefied or

overpowered at the time of the relevant act.

(3) In subsection (2)(a) and (b). the reference to the time

immediately before the relevant act began is, in the case of an

act which is one of a continuous series of sexual activities, a

reference to the time immediately before the first sexual activity

began.

76 Conclusive presumptions about consent 

(1) If in proceedings for an offence to which this section applies

it is proved that the defendant did the relevant act and that any

of the circumstances specified in subsection (2) existed, it is to

be conclusively presumed-

(a) that the complainant did not consent to the relevant

act, and

(b) that the defendant did not believe that the complainant

consented to the relevant act.

(2) The circumstances are that-

(a) the defendant intentionally deceived the complainant

as to the nature or purpose of the relevant act;

48 
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(2) The circumstances are that-

(a) any person was, at the time of the relevant act or

immediately before it began, using violence against the

complainant or causing the complainant to fear that

immediate violence would be used against him;

(b) any person was, at the time of the relevant act or

immediately before it began, causing the complainant

to fear that violence was being used, or that immediate

violence would be used, against another person;

(c) the complainant was, and the defendant was not,

unlawfully detained at the time of the relevant act;

(d) the complainant was asleep or otherwise unconscious

at the time of the relevant act;

(e) because of the complainant's physical disability, the

complainant would not have been able at the time of

the relevant act to communicate to the defendant

whether the complainant consented;

(f) any person had administered to or caused to be taken

by the complainant, without the complainant's consent,

a substance which, having regard to when it was

administered or taken, was capable of causing or

enabling the complainant to be stupefied or

overpowered at the time of the relevant act.

(3) In paragraph (2)(a) and (b). the reference to the time

immediately before the relevant act began is, in the case of an

act which is one of a continuous series of sexual activities, a

reference to the time immediately before the first sexual activity

began

Conclusive presumptions about consent 

10.-(1) If in proceedings for an offence to which this Article 

applies it is proved that the defendant did the relevant act and 

that any of the circumstances specified in paragraph (2) existed, 

it is to be conclusively presumed-

(a) that the complainant did not consent to the relevant

act, and

(b) that the defendant did not believe that the complainant

consented to the relevant act.
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In Parts 1 and 3, "consent" means free agreement (and related 

expressions are to be construed accordingly). 

13 Circumstances in which conduct takes place without free 

agreement 

(1) For the purposes of section 12, but without prejudice to the

generality of that section, free agreement to conduct is absent in

the circumstances set out in subsection (2).

(2) Those circumstances are-

(a) where the conduct occurs at a time when B is

incapable because of the effect of alcohol or any other

substance of consenting to it,

(b) where B agrees or submits to the conduct because of

violence used against B or any other person, or

because of threats of violence made against B or any

other person,

(c) where B agrees or submits to the conduct because Bis

unlawfully detained by A,

(d) where B agrees or submits to the conduct because B is

mistaken, as a result of deception by A, as to the

nature or purpose of the conduct,

(e) where B agrees or submits to the conduct because A

induces B to agree or submit to the conduct by

impersonating a person known personally to B, or

(f) where the only expression or indication of agreement

to the conduct is from a person other than B.

(3) References in this section to A and to Bare to be construed

in accordance with sections 1 to 9. 

14 Consent: capacity while asleep or unconscious 

(1) This section applies in relation to sections 1 to 9. 

(2) A person is incapable, while asleep or unconscious, of

consenting to any conduct . 

15 Consent: scope and withdrawal 

(1) This section applies in relation to sections 1 to 9. 
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(2) Consent to conduct does not of itself imply consent to any

other conduct.

(3) Consent to conduct may be withdrawn at any time before, or

in the case of continuing conduct, during, the conduct.

(4) If the conduct takes place, or continues to take place, after

consent has been withdrawn, it takes place, or continues to take

place, without consent.

16 Reasonable belief 

In determining, for the purposes of Part 1, whether a person's 

belief as to consent or knowledge was reasonable, regard is to 

be had to whether the person took any steps to ascertain 

whether there was consent or, as the case may be, knowledge; 

and if so, to what those steps were. 

128 Sexual violation defined 

(1) Sexual violation is the act of a person who­

(a) rapes another person; or 

(b) has unlawful sexual connection with another person.

(2) Person A rapes person B if person A has sexual connection

with person B, effected by the penetration of person B's

genitalia by person A's penis,-

(a) without person B's consent to the connection; and

(b) without believing on reasonable grounds that person

B consents to the connection.

(3) Person A has unlawful sexual connection with person B if

person A has sexual connection with person B-

(a) without person B's consent to the connection; and

(b) without believing on reasonable grounds that person

B consents to the connection.

(4) One person may be convicted of the sexual violation of

another person at a time when they were married to each other.
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Victoria Crimes Act 1958, 38 Rape 

sections 38. 
(1) A person (A) commits an offence if-

(a) A intentionally sexually penetrates another person

(B); and

(b) B does not consent to the penetration; and

(c) A does not reasonably believe that B consents to the

penetration.

(2) A person who commits an offence against subsection (1) is

liable to level 2 imprisonment (25 years maximum).

New South Crimes Act 1900, 61 HA Consent In Relation To Sexual Assault Offences 

Wales section 61 HA 
(1) Offences to which section applies This section applies for the

purposes of the offences, or attempts to commit the offences,

under sections 611, 61J and 61JA.

(2) Meaning of consent A person "consents" to sexual

intercourse if the person freely and voluntarily agrees to the

sexual intercourse.

(3) Knowledge about consent A person who has sexual

intercourse with another person without the consent of the

other person knows that the other person does not consent to

the sexual intercourse if:

(a) the person knows that the other person does not

consent to the sexual intercourse, or

(b) the person is reckless as to whether the

other person consents to the sexual intercourse, or

(c) the person has no reasonable grounds for believing

that the other person consents to the sexual

intercourse.

For the purpose of making any such finding, the trier of fact 

must have regard to all the circumstances of the case: 

(d) including any steps taken by the person to ascertain

whether the other person consents to the sexual

intercourse, but

(e) not including any self-induced intoxication of

the person.
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(4) Negation of consent A person does not consent to sexual

intercourse:

(a) if the person does not have the capacity to consent

to the sexual intercourse, including because of age

or cognitive incapacity, or

(b) if the person does not have the opportunity to

consent to the sexual intercourse because

the person is unconscious or asleep, or

(c) if the person consents to the sexual intercourse

because of threats of force or terror (whether the

threats are against, or the terror is instilled in,

that person or any other person), or

(d) if the person consents to the sexual intercourse

because the person is unlawfully detained.

(5) A person who consents to sexual intercourse with

another person:

(a) under a mistaken belief as to the identity of the

other person, or

(b) under a mistaken belief that the other person is

married to the person, or

(c) under a mistaken belief that the sexual intercourse

is for health or hygienic purposes (or under any

other mistaken belief about the nature of the act

induced by fraudulent means),

does not consent to the sexual intercourse. For the purposes of 

subsection (3), the other person knows that the person does not 

consent to sexual intercourse if the other person knows 

the person consents to sexual intercourse under such a 

mistaken belief. 

(6) The grounds on which it may be established that

a person does not consent to sexual intercourse include:

(a) if the person has sexual intercourse while

substantially intoxicated by alcohol or any drug, or

(b) if the person has sexual intercourse because of

intimidatory or coercive conduct, or other threat,

that does not involve a threat of force, or
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Queensland Criminal Code, 

sections 349 and 

24. 

(c) if the person has sexual intercourse because of the

abuse of a position of authority or trust.

(7) A person who does not offer actual physical resistance to

sexual intercourse is not, by reason only of that fact, to be

regarded as consenting to the sexual intercourse.

(8) This section does not limit the grounds on which it may be

established that a person does not consent to sexual

intercourse.

24 Mistake Of Fact 

(1) A person who does or omits to do an act under an honest and

reasonable, but mistaken, belief in the existence of any state of

things is not criminally responsible for the act or omission to

any greater extent than if the real state of things had been such

as the person believed to exist.

(2) The operation of this rule may be excluded by the express or

implied provisions of the law relating to the subject.

349 Rape 

(1) Any person who rapes another person is guilty of a crime.

Penalty: Maximum penalty-life imprisonment.

(2) A person rapes another person if-

(a) the person has carnal knowledge with or of the

other person without the other person's consent; or

(b) the person penetrates the vulva, vagina or anus of

the other person to any extent with a thing or a part

of the person's body that is not a penis without the

other person's consent; or

(c) the person penetrates the mouth of the other

person to any extent with the person's penis

without the other person's consent.

(3) For this section, a child under the age of 12 years is

incapable of giving consent.

(4) The Penalties and Sentences Act 1992, section 161 Q states a

circumstance of aggravation for an offence against this section.

(5) An indictment charging an offence against this section with

the circumstance of aggravation stated in the Penalties and
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Sentences Act 1992, section 161 Q may not be presented without 

the consent of a Crown Law Officer. 

Criminal Code, 24 Mistake of fact 

sections 24 and 325 
A person who does or omits to do an act under an honest and 

reasonable, but mistaken, belief in the existence of any state of 

things is not criminally responsible for the act or omission to 

any greater extent than if the real state of things had been such 

as he believed to exist. 

The operation of this rule may be excluded by the express or 

implied provisions of the law relating to the subject. 

325 Sexual penetration without consent 

(1) A person who sexually penetrates another person without

the consent of that person is guilty of a crime and is liable to

imprisonment for 14 years.

Criminal Code, Assault 

sections 265(1 ), (2) 

and 273(1). (2) 265 (1) A person commits an assault when 

(a) without the consent of another person, he applies

force intentionally to that other person, directly or

indirectly;

(b) he attempts or threatens, by an act or a gesture, to

apply force to another person, if he has, or causes

that other person to believe on reasonable grounds

that he has, present ability to effect his purpose; or

(c) while openly wearing or carrying a weapon or an

imitation thereof, he accosts or impedes another

person or begs.

Application 

(2) This section applies to all forms of assault, including sexual

assault, sexual assault with a weapon, threats to a third party or

causing bodily harm and aggravated sexual assault.

Meaning of consent 

273.1 (1) Subject to subsection (2) and subsection 265(3). 

consent means, for the purposes of sections 271,272 and 273, 
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Tasmania Criminal Code Act 

1924, sections 14A. 

185 

the voluntary agreement of the complainant to engage in the 

sexual activity in question. 

Where no consent obtained 

(2) No consent is obtained, for the purposes of sections 271,272

and 273, where

(a) the agreement is expressed by the words or

conduct of a person other than the complainant;

(b) the complainant is incapable of consenting to the

activity;

(c) the accused induces the complainant to engage in

the activity by abusing a position of trust, power or

authority;

(d) the complainant expresses, by words or conduct, a

lack of agreement to engage in the activity; or

(e) the complainant, having consented to engage in

sexual activity, expresses, by words or conduct, a

lack of agreement to continue to engage in the

activity.

Subsection (2) not limiting 

(1) Nothing in subsection (2) shall be construed as limiting the

circumstances in which no consent is obtained.
Where belief in consent not a defence

273.2 It is not a defence to a charge under section 271,272 or 

273 that the accused believed that the complainant consented to 

the activity that forms the subject-matter of the charge, where 

(a) the accused's belief arose from the accused's

(i) self-induced intoxication, or

(ii) recklessness or wilful blindness; or

(b) the accused did not take reasonable steps, in the

circumstances known to the accused at the time, to

ascertain that the complainant was consenting.

14A Mistake as to consent in certain sexual offences 

(1) In proceedings for an offence

against section 124, 125B , 127 or 185, a mistaken belief by the
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