






















































































































































in order to secure its return to him rather than to the claimant.6

2. Mens rea and actus reus for larceny

4.11 The Larceny Act, 1916 requires that the taking be fraudulent and 
without a claim of right made in good faith. It has long been held by the Irish 
courts that a “claim of right made in good faith” existed where the accused 
“honestly believed that he was entitled” to take the object “even though his claim 
… was not well founded in law or in fact”.7 Given that this element requires 
evidence of the subjective belief of the taker which will not be capable of being 
proved in the taker’s absence, this element must necessarily be excluded from an 
evaluation of whether the object was “stolen”. It is sufficient that the claimant 
establishes that he was in possession of the object at the time of the taking and 
that he did not consent to the taking, the dishonesty or otherwise of the taker 
being impossible to establish. It is immaterial to the question of whether a theft 
has occurred whether that person is the rightful owner or a taker or transferee of 
a taker, since as we have seen, larceny is an offence against possession. 

3. Object must be “capable of being stolen”

4.12 It must also be established that the object in question is of a kind which 
is “capable of being stolen”. The 1916 Act places restrictions on the types of 
objects which may become the subject of a charge of larceny. Section 1(3) states 
that: 

“Everything which has value and is the property of any person, and if 
adhering to the realty then after severance therefrom, shall be capable of 
being stolen [p]rovided that (a) … anything attached to or forming part 
of the realty shall not be capable of being stolen by the person who 
severs the same from the realty, unless after severance he has 
abandoned possession thereof. 

4.13 The source of the exclusion lies in the common law, which held that 
land was not capable of being stolen; anything which “savoured of the realty” 
was also excluded.8 This exclusion is of particular relevance in the context of 
heritage protection, since much of the threat to cultural property stems from 
looting of objects from historic sites and from land. It is important to ensure that 
our law of larceny does not present any obstacles to reliance on the Convention 
in the particular case of objects yielded in this way.

                                                
6  The Convention text itself does not specify the person to whom the object is to be 

returned, but Unidroit in its Explanatory Memorandum observes that it will be “for the 
court to determine to whom the object is to be returned in accordance with the applicable 
rules of law”: Acts and Proceedings of the Diplomatic Conference, p.27, para. 43. 

7 People (Attorney General) v. Grey [1944] IR 331 at 334-5. 
8  In the United Kingdom, the Theft Act 1968 dispensed with the requirement of taking and 

carrying away so that the technical obstacle to land being capable of being stolen has 
disappeared. The drafters chose, however, to limit the circumstances in which this could 
occur: see section 4(2) of the Act.
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