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About the Law Reform Commission
Law Reform

Our purpose is to review Irish law and make proposals for reform. We also work
on modernising the law to make it easier to access and understand. Our
proposals are developed in a process which starts with a Consultation Paper.
Consultation Papers examine the law and set out questions on possible changes
to the law. Once a Consultation Paper is published, we invite submissions on
possible changes to the law. We consult widely, consider the submissions we
have received and then publish a Report setting out the Commission’s analysis
and recommendations.

Many of the Commission’s proposals have led to changes in Irish law.
Our mandate is provided for by law

The Law Reform Commission was established by the Law Reform Commission Act
1975 to keep the law under independent, objective and expert review.

You can read all our publications at www.lawreform.ie.

Access to Legislation

We make legislation more accessible to the public. We do this by offering three
resources:

e The Legislation Directory is an online directory of amendments to
primary and secondary legislation and important related information.

e Revised Acts bring together all amendments and changes to an Act in a
single text that you can search online. They include selected Acts that
were enacted before 2005, and all textually amended Acts enacted from
2005 on (except for Finance Acts and the Social Welfare Consolidation
Act 2005. A revised Social Welfare Consolidation Act is in preparation).

¢ The Classified List is an online database of all Acts of the Oireachtas that
remain in force organised into 36 subject-based headings or titles. The
Classified List makes it easier to find related legislation on a particular
subject. It is the only publicly available resource that does this.

In addition, we are engaged in a continuation of the Statute Law Revision
Programme which aims to identify obsolete legislation for repeal.
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Glossary

Abuse

A single or repeated act or failure to act that has a negative
impact on a person. Abuse can involve physical abuse,
emotional abuse, sexual abuse or financial abuse. This is not
an exhaustive list of the forms of abuse.

Adult at risk of harm/at-risk
adult

A person who is not a child, and by reason of their physical
or mental condition or other particular personal
characteristics or family or life circumstance (whether
permanent or otherwise) needs support to protect
themselves from harm at a particular time.

Adult safeguarding

Measures that are, or may be, put in place to promote the
health, safety and welfare of at-risk adults, minimise the risk
of harm to at-risk adults, and support at-risk adults to
protect themselves from harm.

Adult Safeguarding Review

A learning review to identify ways to improve the safety,
quality and standards of adult safeguarding services in
response to very serious adult safeguarding incidents that
meet a high threshold. In Chapter 17, the Commission
recommends that Adult Safeguarding Reviews should be
established on a statutory basis in Ireland (i.e. contained in
Irish legislation).

Adult safeguarding statement

A written statement prepared by a provider of a relevant
service which outlines the policy, procedures and measures
that the provider has in place to minimise the risk of harm
to adults availing of the service including adults who are,
may be, or may become at-risk adults. In Chapter 7, the
Commission recommends the components of an adult
safeguarding statement.

Approved centre

A service regulated by the Mental Health Commission under
the Mental Health Act 2001 to provide in-patient treatment
to people experiencing mental illness or mental disorders.

At-risk customer

An at-risk adult who is a customer of a regulated financial
service provider.

Authorised officer

A person appointed by the Safeguarding Body to carry out
functions of the Safeguarding Body under the Commission'’s
Adult Safeguarding Bill 2024.

Autonomy The right to make decisions and take actions that are in line
with one’s beliefs and values.
Barred lists Databases containing details of individuals who are banned

from working or volunteering with children or at-risk adults

xiii
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due to past behaviours (which may have fallen below the
threshold for a certain criminal offence to have been
committed) or because they have committed certain
criminal offences. Barred lists are in place in other
jurisdictions but are not currently in place in Ireland.

Capacity

Decision-making capacity as defined in the Assisted
Decision-Making (Capacity) Act 2015. A person’s ability to
make decisions for themselves. This is based on the person’s
ability to make a specific decision about something, at a
specific time.

Care plan

A plan that outlines the health, personal and social care
needs of an adult availing of a service and how a service
intends to meet those needs in line with the adult's
preferences. This is usually developed between the service
and the adult concerned following an assessment of care
and support needs.

Care setting

The place where a person receives care, for example, a
person’'s home, a hospital, a nursing home, a residential
centre, or a day service.

Coercive control

A pattern of controlling and threatening behaviour. This is a
criminal offence under section 39 of the Domestic Violence
Act 2018 which criminalises a person knowingly and
persistently engaging in behaviour that is controlling or
coercive, has a serious effect on a person, and which a
reasonable person would expect to have a serious effect on
a person. In Chapter 19, the Commission recommends the
creation of an offence of coercive control of a relevant
person that extends to a broader category of relationships
that the existing offence under the Domestic Violence Act
2018.

Coercive exploitation

A new criminal offence proposed by the Commission in
Chapter 19. This proposed offence would criminalise a
person who, without a reasonable excuse, controls or
coerces a “relevant person” so as to get control or be able
to exercise control over their property or financial resources
to gain a benefit or advantage for themselves or another
person.

Committee of the Person /
Committee of the Estate

In the past, if a person was unable to make certain decisions
because of capacity difficulties, they might have been made
a ward of court. When a person was made a ward of court, a
Committee was appointed to control their assets and make
decisions about their affairs. This has changed since most of
the provisions of the Assisted Decision-Making (Capacity)
Act 2015 came into force in April 2023.
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Community Health
Organisations

Nine HSE structures providing primary care, social care,
mental health, and health and wellbeing services across
Ireland. Community Health Organisations are currently
being replaced by six health regions as part of the
restructuring of the HSE.

Cooperation

A range of bodies working together for a common purpose.
It involves the sharing of information, shared decision-
making and responsibility, the pooling of resources, and the
sharing of expertise and best practice. In Chapter 15, the
Commission recommends that the Safeguarding Body,
certain public service bodies and certain service providers
should have a duty to cooperate with one another to address
adult safeguarding concerns.

CORU

The Health and Social Care Professionals Council, otherwise
known as CORU, protects the public by promoting high
standards of professional conduct, education, training and
competence through statutory registration of health and
social care professionals in Ireland. It regulates multiple
health and social care professions including social workers,
occupational therapists, physiotherapists and speech and
language therapists.

Cross-sectoral legislation

Legislation that applies to a variety of sectors, instead of one
specific sector.

Cuckooing A practice where a person or many people take over an at-
risk adult's home and use the property for anti-social
behaviour or criminal activity.

Day services Services provided to adults with disabilities and older adults

in day centres where they participate in activities such as
recreational, social, leisure and rehabilitation activities. These
services are usually provided in the community and are non-
residential.

Decision Support Service

A service established under the Assisted Decision-Making
(Capacity) Act 2015 to support people who face difficulties
and need support exercising their decision-making capacity.
It is a part of the Mental Health Commission, but it has a
separate role. The Decision Support Service promotes
awareness of the 2015 Act, regulates and registers decision
support arrangements, and supervises the actions of
decision supporters.

Designated centre

A service or centre within the meaning of section 2 of the
Health Act 2007 that is regulated by HIQA. These services or
centres are inspected and monitored by the Chief Inspector
of Social Services. It includes residential centres for older
people and residential centres for adults with disabilities.
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DSGBV Agency (“Cuan”)

The Domestic, Sexual and Gender-Based Violence Agency,
established on 1 January 2024. The legal name for the
Domestic, Sexual and Gender-Based Violence Agency is An
Ghniomhaireacht um Fhoréigean Baile, Gnéasach agus
Inscnebhunaithe. It will be known as Cuan.

Empowerment and
centredness

person-

This includes the presumption of decision-making capacity;
the facilitation of supported decision-making, where
requested or required; ensuring informed consent;
respecting the right to autonomy and the right to full and
effective participation in society; the realisation of the right
to independent advocacy; ensuring respect for will and
preferences; ensuring respect for the right to have risks and
options explained; and ensuring respect for the right to be
consulted at every step of an intervention under adult
safeguarding legislation.

Financial abuse

Theft, fraud, exploitation or pressure relating to wills,
property, inheritance or financial transactions, including: (a)
wrongful or unauthorised taking, withholding, appropriation
or use of money, assets or property; (b) action or inaction to
control, through deception, intimidation or undue influence,
money, assets or property; or (c) wrongful interference with
or denial of ownership, use, benefit or possession of money,
assets or property.

Financial services

Services involving the investment, lending or management
of money, assets or property that are provided by banks,
post offices or credit unions.

Harm (civil)

Assault, ill-treatment, neglect or self-neglect in a manner
that affects or is likely to affect health, safety or welfare of
an at-risk adult, sexual abuse of an at-risk adult, or loss of,
or damage to, property by theft, fraud deception or coercive
exploitation. It may be a single, series or combination of acts,
omissions or circumstances.

Harm (criminal)

Harm to body or mind which includes pain and
unconsciousness, any injury or impairment of physical,
mental, intellectual, emotional health or welfare, or any form
of property or financial loss.

Health care assistant

These workers provide direct personal care and assistance
with activities and daily living to patients and residents in a
variety of health care settings. They work on implementing
care plans and practices and work under the supervision of
medical, nursing or other health professionals.

Home support services

Services providing care and assistance to older people and
people with disabilities to allow them to live at home. This
could include assisting older people and people with
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disabilities with their personal hygiene, their nutrition, or
helping them take their medication or helping them to
exercise.

A national office established in 2015 in line with the HSE
Social Care Division’s Safeguarding Vulnerable Persons at
Risk of Abuse National Policy and Procedures. The office
oversees the implementation, monitoring, review and
ongoing evaluation of the National Policy and Procedures.
The office supports the work of the HSE’s Safeguarding and
Protection Teams.

The HSE's Safeguarding Vulnerable Persons at Risk of Abuse
National Policy and Procedures published in 2014. It applies
to HSE managed or funded disability services and older
people’s services, and to reports or allegations of harm in
respect of adults living in the community who have
disabilities or are over the age of 65.

HSE  National Safeguarding
Office

HSE's National Policies and
Procedures

Independent advocacy/

independent advocate

Advocacy support that is provided by an organisation or
person who is independent from health and social care
service providers and the family of the person receiving the
advocacy support. An independent advocate can empower
a person to express their will and preferences, communicate
their perspectives and engage in decision-making processes
that affect their lives.

Inherent jurisdiction of the High
Court

A set of default powers, not contained in legislation, which
arise from Article 34.3.1° of the Constitution. The powers
have been used on a case-by-case basis to vindicate the
fundamental constitutional rights of children and certain
categories of adults

International protection

Protection granted by the Government to someone who has
left another country to escape being harmed or persecuted.
This may include refugee status, subsidiary protection,
permission to remain or temporary protection.

Issues Paper

The Law Reform Commission’s Issues Paper on a Regulatory
Framework for Adult Safeguarding (LRC IP 18-2019) which
was published in January 2020.

Mandated person

People who are required by legislation to report actual or
suspected abuse. The classes of persons (usually specific
professions) who are subject to reporting requirements are
generally listed in a schedule to legislation. In this report,
where a mandated person knows, believes or suspects, that
an at-risk adult has been harmed, is being harmed, or is at
risk of being harmed, the Commission recommends that
they should be under a statutory duty to report that
knowledge, belief or suspicion as soon as possible to the

Xvii
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Safeguarding Body. See the definition of “reportable harm”
below.

Mandatory reporting

Requires the reporting of certain types of actual or
suspected abuse or neglect or requires reporting of actual
or suspected abuse or neglect in particular settings only, for
example, a nursing home. It can also require the reporting
of actual or suspected abuse by mandated persons.

Neglect

Neglect in a manner likely to cause an adult suffering or
injury to their health or to seriously affect their wellbeing
means a failure to adequately protect an adult under a
person’s care from preventable and foreseeable harm, a
failure to provide adequate food, clothing, heating or
medical aid, or in circumstances where a person cannot look
after an adult under their care, a failure to take steps to have
them looked after under relevant legislation.

No-contact order

An order proposed in Chapter 13 to be available under adult
safeguarding legislation. If granted by the District Court, the
order would prevent a non-intimate and non-cohabitating
third party from engaging in one or more of the following
behaviours:

(a) following, watching, pestering or communicating
(including by electronic means) with or about an at-
risk adult for whose protection the order is made;

(b) attending at, or in the vicinity of, or besetting a place
where the at-risk adult resides;

(c) approaching or coming within a specified distance
of the at-risk adult.

In addition to “full” no-contact orders, which may last for up
to two years, the Commission recommends that interim and
emergency no-contact orders be available in particular
cases.

Permissive reporting

Permits people to report actual or suspected abuse or
neglect of at-risk adults but does not require them by law to
do so.

Personal plan

A plan specific to an adult availing of a service that reflects
their needs, wishes, abilities and aspirations. Personal plans
typically outline the goals an adult wants to achieve and how
the service will support them in their personal development.
They are tailored to the individual and developed between
the service and the adult concerned.
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Policing and Community Safety
Authority

A body that will soon be established under the Policing,
Security and Community Safety Act 2024. Its legal name will
be An tUdaras Péilineachta agus Sabhailteachta Pobail.

Power of access to at-risk adults
in places including private
dwellings

A proposed power to allow authorised officers of the
Safeguarding Body or members of the Garda Siochana, or
both, to access at-risk adults in places, including private
dwellings, to assess their health, safety or welfare. This power
is exercisable on foot of a warrant issued by the District
Court, which will be valid for three days.

Power of entry to and inspection
of relevant premises

A proposed power to allow authorised officers of the
Safeguarding Body to enter and inspect relevant premises to
assess the health, safety or welfare of at-risk adults. The
power is exercisable without a warrant, although a warrant
may be obtained if entry and inspection is being obstructed.
This would allow for accompaniment by a member of the
Garda Siochana.

Power of removal and transfer

A proposed power to allow members of the Garda Siochana,
accompanied by authorised officers of the Safeguarding
Body, where possible, to remove an at-risk adult from where
they currently are, and transfer them to a designated health
or social care facility or other suitable place. The power
would not allow for detention of an at-risk adult in the
facility or suitable place. The power is exercised to assess the
at-risk adult’s health, safety and welfare, and assess whether
any actions are needed to safeguard them, where this
cannot be done in the place where the at-risk adult currently
is. This power is exercisable on foot of an order issued by the
District Court and is valid for three days.

Prevention

Proactive steps are taken to minimise the risk of harm to
adults, including adults who are, may be or may become at-
risk adults before harm occurs.

Relevant person

The term used to describe a specific category of at-risk
adults against whom the Commission’s proposed offences
in Chapter 19 can be committed. A relevant person means
an adult whose ability to guard themselves against violence,
exploitation, abuse or neglect by another person is
significantly impaired through (a) a physical disability,
physical frailty, illness or injury, (b) a disorder of the mind,
such as mental illness or dementia, (c) an intellectual
disability, (d) autism spectrum disorder.

Regulated financial  service
provider

A financial service provider whose service is regulated by the
Central Bank of Ireland or an authority in a country in the
European Union, Iceland, Liechtenstein or Norway whose
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functions are comparable to the functions of the Central
Bank of Ireland.

Regulated profession

A profession where access to, or the practice of, the
profession is restricted to those who meet professional
qualifications required by law.

Relevant premises

Certain premises in which adults, who may be at-risk adults,
are likely to be residing in, and in receipt of care or services.
This includes “designated centres”, “approved centres”,
hospitals and residential centres for adults in the
international protection process. The full list of premises is
set out in Chapter 10.

Relevant service

Any work or activity provided by a person or organisation, a
necessary and regular part of which consists mainly of a
person or organisation having access to, or contact with
adults, or adults who are, may be, or may become at-risk
adults.

Reportable harm

Assault, ill-treatment or neglect in a manner that seriously
affects, or is likely to seriously affect, health, safety or
welfare, sexual abuse, or serious loss of, or damage to,
property by theft, fraud, deception or coercive exploitation.
This harm can be caused by a single act, omission or
circumstances, or a series or combination of acts, omissions
or circumstances. It excludes self-neglect where the person
has capacity or is believed to have capacity to make personal
care or welfare decisions.

Residential care settings

Where an adult who is, may be, or may become an at-risk
adult is living in residential care, such as a public or private
nursing home or a residential centre for people with
disabilities, including a centre providing temporary
residential respite care.

Rights-based approach

Ensuring that the rights of at-risk adults are respected,
including their rights to autonomy, respect, dignity, bodily
integrity, privacy, control over financial affairs and property,
non-discrimination, equal treatment in respect of access to
basic goods and services, and respect for their beliefs and
values.

Risk assessment

A process to identify any risks arising in the provision of
services to adults or adults who are, may be, or may become
at-risk adults.

Safeguarding
Teams

and Protection

Teams of social workers established within the HSE, with
responsibility for assessing and managing reports or
concerns regarding abuse or neglect in HSE managed and
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funded services for older people and people with disabilities,
and safeguarding referrals arising in the community.

The teams support services in investigating reports, and
directly assess complex cases. They also provide quality
assurance, oversight and advisory support to HSE managed
and funded services for older people and people with
disabilities, provide training regarding adult safeguarding,
and collate and publish data.

Safeguarding plan

A plan that is prepared where there is an adult safeguarding
concern in relation to an adult availing of a service. It outlines
the planned actions that have been identified to address the
adult’'s needs and minimise the risk of harm to that adult or
other adults within the service. It may be incorporated into
a care plan or personal plan.

Self-neglect

Inability, unwillingness or failure of an adult to meet their
basic physical, emotional, social or psychological needs,
which is likely to seriously affect their wellbeing.

Serious harm

Injury which creates a substantial risk of death, is of a
psychological nature which has a significant impact or
causes permanent disfigurement or loss or impairment of
the mobility of a body as a whole or of the function of any
particular member or organ.

Social care

The planning and provision of services and supports to
individuals who need them. This may include, for example,
the provision of “Meals on Wheels”, personal assistance,
home care and home support, nursing care or residential
services.

It also encompasses delivery mechanisms and processes
such as eligibility assessments and personal budgets.

Summary power of access to at-
risk adults in places including
private dwellings

A proposed power to allow members of the Garda Siochana
to access at-risk adults in places including private dwellings,
where the member reasonably believes there is a risk to the
life and limb of the at-risk adult.

This power is exercisable without a warrant, and is to be used
when there is insufficient time to make an application for a
warrant for access to the District Court. This summary power
reflects the existing position under the common law, but
adds clarity and strengthens the applicable safeguards.

Transitional care arrangements

Arrangements for young people as they move from the care
of the State to aftercare, independent living, supported
living or residential care. They can also be put in place when
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young people move from children’s social care services to
adult social care services.

Undue Influence

Exploitation of a position of power to cause a person to act,
or not act, in a way that is detrimental to their best interests
and which confers, or intends to confer, a benefit or
advantage on another person.

United Nations Convention on
the Rights of Persons with
Disabilities ("UNCRPD")

An international agreement which aims to protect the
human rights and fundamental freedoms of people with
disabilities.

Universal mandatory reporting

Requires everyone to report actual or suspected abuse or
neglect of at-risk adults, irrespective of the setting or
profession.

Vetting

Enquires and examinations conducted by the National
Vetting Bureau of the Garda Siochana, employers recruiting
employees or bodies recruiting volunteers to determine
whether or not a person applying for work or activity, a
necessary and regular part of which consists mainly of the
person having access to, or contact with, children or
“vulnerable persons”, has a criminal history or criminal
convictions. has any This is required by Irish vetting
legislation for some professions and volunteer groups.

Ward of Court

In the past, if a person was unable to make certain decisions
because of capacity difficulties, they might have been made
a Ward of Court to protect them and their property. When a
person was made a Ward of Court, a Committee was
appointed to control their property and finances and make
decisions about their affairs, including their welfare. This has
changed since most of the provisions of the Assisted
Decision-Making (Capacity) Act 2015 came into force in April
2023.

Wardship

The legal practice of a person being made a Ward of Court.
The purpose of wardship was to protect the person and their
property and finances when they lacked the capacity to do
so themselves. The arrangements under the Assisted
Decision Making (Capacity) Act 2015 are now replacing
wardship, and all existing Wards of Court are being gradually
discharged from wardship.

Warrant

An order granted by a court, usually allowing named
individuals (such as members of the Garda Siochana) to
enter a particular place and search it. The Commission
discusses warrants for access in the adult safeguarding
context in Chapters 10 and 11.
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The following abbreviations are used throughout this Report:

Abbreviation Definition

ALRC Australian Law Reform Commission

APC Adult Protection Committee

ASPP Adult Support and Protection Partnership

ASU Adult Safeguarding Unit (South Australia)

CBI Central Bank of Ireland

CCPC Competition and Consumer Protection Commission

CEO Chief Executive Officer

CFA Child and Family Agency

CHO Community Health Organisation

CIB Citizen's Information Board

CIS Care Inspectorate Scotland

ciw Care Inspectorate Wales

CcO Chief Officer of the HSE Community Health Organisation

COG Chief Officer Group in the HSE

CORU Health and Social Care Professionals Council

CPC Consumer Protection Code

CQC Care Quality Commission

DBS Disclosure and Barring Service

DHSSPS Department of Health, Social Services and Public Safety in
Northern Ireland

DPA Data Protection Act

DPC Data Protection Commission

DPO Data Protection Officer

DSGBV Domestic, Sexual and Gender Based Violence

DSS Decision Support Service

ECB European Central Bank

ECHR European Convention on Human Rights

ECtHR European Court of Human Rights

EDPB European Data Protection Board

EEA European Economic Area

EU European Union

GDPR General Data Protection Regulation (EU) 2016/679

HCA Health Care Assistant

HCCI Home and Community Care Ireland

HCSA Health Care Support Assistant

HETAC Higher Education and Training Awards Council

HIQA Health Information and Quality Authority

HIS Healthcare Improvement Scotland

HMICS His Majesty's Inspectorate of Constabulary in Scotland
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HSE Health Service Executive

HSENI Health and Safety Executive for Northern Ireland
IASW Irish Association of Social Workers

ICO Information Commissioner’s Office

IFSAT Irish Financial Services Appeal Tribunal

IHA Integrated Health Area

IPAS International Protection Accommodation Service
ISCO International Standard Classification of Occupations
LCDC Local Community Development Committee

LCSP Local Community Safety Partnership

LED Law Enforcement Directive (EU) 2016/680

MABS Money Advice and Budgeting Service

MHC Mental Health Commission

NAS National Advocacy Service for People with Disabilities
NDA National Disability Authority

NGO Non-governmental organisation

NHS National Health Service

NISCC Northern Ireland Social Care Council

NIRP National Independent Review Panel

NMBI Nursing and Midwifery Board of Ireland

NPHET National Public Health Emergency Team

NMBI Nursing and Midwifery Board of Ireland

NSO National Safeguarding Office

OECD Organisation  for  Economic  Co-operation  and

Development

OPCAT United Nations Optional Protocol to the Convention
against Torture

PAS Patient Advocacy Service

PHA Public Health Agency

PSNI Police Service of Northern Ireland

Qal Quality and Qualifications Ireland

RFSP Regulated Financial Service Provider

RQIA Regulation and Quality Improvement Authority (Northern
Ireland)

SAB Safeguarding Adults Board

SAl Serious Adverse Incident

SALRI South Australia Law Reform Institute

SAO Senior Accountable Officer according to HSE Incident
Management Framework

SAR Safeguarding Adult Review

SCR Serious Case Review

SEC Securities and Exchange Commission

SPT Safeguarding and Protection Team
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SPPG Strategic Planning and Performance Group in Northern
Ireland

SRE Serious Reportable Event

SSSC Scottish Social Services Council

SUSR Single Unified Safeguarding Review (Wales)

UNCRPD United Nations Convention on the Rights of Persons with
Disabilities

VCPR Voluntary Care Professional Register

WHO World Health Organisation
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1. Introduction

Independent advocacy plays a crucial role in providing support to individuals by
helping them to understand complex situations, involving them in decision-
making processes, and giving voice to their views." Independent advocacy
specifically refers to advocacy support provided by organisations or individuals
that are independent of family members or service providers. These organisations
are free from conflicts of interest which enables them to be led and guided solely
by the wishes and preferences of the person on whose behalf they are
advocating.

The primary objective of independent advocacy is to empower and assist
individuals who face challenges in exercising their rights, expressing their
opinions, weighing up options and making informed choices.? The role of the
independent advocate is not to make decisions for the person. Instead,
independent advocates empower people to advocate for themselves and ensure
that their will and preferences are heard and duly considered.

At-risk adults can sometimes face obstacles to participating in decision-making
processes and having their voices heard by professionals or family members. For
example, an at-risk adult may have different methods of communication that
make it difficult for them to communicate with relevant professionals or there
may be power imbalances or attitudinal prejudices at play that impact their ability
to assert their wishes and for these wishes to be taken into account and
respected. While many at-risk adults may receive assistance from family members
where these difficulties arise, some may have limited support networks, and in
certain cases, family members may be incapable of objectively representing the
at-risk adult’s interests or communicating their perspective. Promoting access to
independent advocacy services reduces the overreliance on family members and
ensures that at-risk adults can avail of independent services that will help them to
advocate for themselves.

In Chapter 6 of this Report, the Commission recommends that a Safeguarding
Body should be established on a statutory basis and should have the duties,

T Joint Committee on Health, Report on Adult Safeguarding (2017) at page 18 <

https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint committee on_health/repor
ts/2017/2017-12-13 report-adult-safeguarding en.pdf> accessed 6 April 2024; Department
of Health, Draft Regulations for Providers of Home Support Services — Public Consultation
Document (Department of Health 2022) at page 4 < https://assets.gov.ie/227034/a9bd3397-
7163-46a6-8d44-496291499360.pdf> accessed 6 April 2024.

Decision Support Service, Code of Practice for Independent Advocates (DSS 2023) at para
1.1.3 < https://decisionsupportservice.ie/sites/default/files/2022-
01/DSS COP for%20independent%20advocates.pdf> accessed 6 April 2024.
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https://assets.gov.ie/227034/a9bd3397-7163-46a6-8d44-496291499360.pdf
https://decisionsupportservice.ie/sites/default/files/2022-01/DSS_COP_for%20independent%20advocates.pdf
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powers and functions outlined in Chapter 5 to promote the health, safety and
welfare of at-risk adults, and take action to prevent harm to them. While the
Commission believes that these functions are necessary to safeguard at-risk
adults, the exercise of these functions may cause upset, fear and stress for the at-
risk adult, particularly if any action taken is not explained to the at-risk adult in a
way that they can understand. In order to ensure that at-risk adults can
meaningfully engage with the Safeguarding Body and that every effort to
alleviate distress is pursued, the Commission believes it is necessary to consider
whether more should be done to strengthen and encourage the provision of
independent advocacy in the context of adult safeguarding. This is not to say that
independent advocacy is the only way to ensure that at-risk adults can express
their views.

Often, social workers play a critical role in ensuring the at-risk adult’s views are
heard, respected and duly considered. One of CORU's standards on professional
knowledge and skills provides that social work graduates will “recognise the role
of advocacy in promoting the needs and interests of service users; be able to
advocate on behalf of service users”.? Social workers who have spent time
building trusting relationships with an at-risk adult will often be well placed to
assist the at-risk adult in communicating their needs, wishes and concerns.*

There are also a number of self-advocacy and peer-advocacy groups in operation
around the country, which promote a person’s ability to advocate for themselves
by talking to others about their experiences of self-advocacy or peer-advocacy.’
The Irish Association of Social Workers note that it is important that advocacy
should not be presented as something “done to someone by an external agency”,
and that support given through self-advocacy and peer advocacy should be
recognised as it is “by far the most useful (and cost-effective) form of advocacy”.®

3 CORU, Social Workers Registration Board — Standards of Proficiency for Social Workers (CORU,
2019), standard 5.15 < https://www.coru.ie/files-education/swrb-standards-of-proficiency-
for-social-workers.pdf> accessed 6 April 2024.

4 As discussed in Chapters 5 and 6, the Commission considers that the authorised officers of
the Safeguarding Body will be social workers.

> See for example, Inclusion Ireland, Self-Advocacy Groups in Ireland <
https://inclusionireland.ie/self-advocacy-groups-in-ireland/> accessed 6 April 2024;
Inclusion Ireland, The Self-Advocacy Toolkit < https://inclusionireland.ie/the-self-advocacy-
toolkit/> accessed 6 April 2024; Disability Federation of Ireland, Self Advocacy <
https://www.disability-federation.ie/our-work/self-advocacy/> accessed 6 April 2024;
National Platform of Self Advocates, Our Work < https://thenationalplatform.ie/our-work/>
accessed 6 April 2024; Peer Advocacy in Mental Health, Mission <
https://www.peeradvocacyinmentalhealth.com/mission> accessed 6 April 2024;

6 lrish Association of Social Workers, JASW Response to Public Consultation on Policy Proposals
on Adult Safeguarding in the Health and Social Care Sector (IASW 2024) at page 8 <
https://iasw.ie/download/1238/IASW%20Submission%20t0%20D0OH%20re.%20Adult%20Saf
eguarding 02.04.24.pdf> accessed 6 April 2024.
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https://inclusionireland.ie/the-self-advocacy-toolkit/
https://www.disability-federation.ie/our-work/self-advocacy/
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https://www.peeradvocacyinmentalhealth.com/mission
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The focus of this Chapter is whether more can be done to promote access to
independent advocacy services in Ireland. It does not examine advocacy by social
workers, self-advocacy or peer-advocacy in depth; whether more can be done to
support these forms of advocacy may be given further consideration by
Government in the future.

Currently in Ireland, the duty to facilitate access to independent advocacy is
limited to people with disabilities residing in residential centres, older people
residing in residential centres, and people with mental disorders who are resident
in approved centres.” This leaves many at-risk adults who may have difficulty
participating in decision-making processes without support to communicate their
will and preferences. At present, there are multiple organisations operating in the
independent advocacy landscape in Ireland that have different mandates and
funding streams and provide varying types and levels of advocacy to service
users. There is no regulation of independent advocacy services or independent
advocates in Ireland nor are there common standards or codes of practices that
must be adhered to across all care settings.®

It is important that a statutory and regulatory framework for adult safeguarding
places at-risk adults at the centre of all decisions and enhances their ability to
actively participate in decision-making that affects their lives. Excluding at-risk
adults from the decision-making process can be perceived as an abusive act
itself, as it undermines their autonomy, capabilities, skills, and personhood.® Not
involving the at-risk adult in the process can serve to compound safeguarding
concerns.

The independent advocate's role in the adult safeguarding context would involve
informing at-risk adults of their rights, explaining safeguarding processes,
assisting at-risk adults to participate in the development of safeguarding plans,
supporting them to express their views and wishes and helping them to engage
with the Safeguarding Body when it exercises its safeguarding functions.

In considering the case for reform, this Chapter:

e examines current legislative provisions related to independent
advocacy in Ireland;

e discusses existing independent advocacy organisations in Ireland;

e analyses the gaps in the current independent advocacy landscape;

7 For further discussion, see section 2(a) of this Chapter.

8 There is a Code of Practice for independent advocates that provides guidance for in the
context of the Assisted Decision-Making (Capacity) Act 2015, see Decision Support Service,
Code of Practice for Independent Advocates (DSS April 2023).

Lonbay and Brandon, “Renegotiating power in adult safeguarding: the role of advocacy”
(2017) 19 The Journal of Adult Protection 78 at page 79.
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e explores the approach of comparative jurisdictions when it comes
to independent advocacy in the adult safeguarding context; and

e considers how independent advocacy can be strengthened in the
adult safeguarding context.

2. Independent advocacy services in Ireland

(@) Current provisions, standards and policies related to independent
advocacy in Ireland

() Comhairle Act 2000 as amended by the Citizens Information Act
2007

This Act established the Comhairle, now known as the Citizens Information Board
(the “CIB")."® The CIB is intended to be a “one stop shop” for information and
advice on social services and entitlements of people within the State.” The
functions of the CIB are set out in section 7(1) of the Comhairle Act 2000, as
amended by the Citizens Information Act 2007. Its functions include:

(a) to support the provision of or, where the Board considers it
appropriate, to provide directly, independent information, advice and
advocacy services so as to ensure that individuals have access to accurate,
comprehensive and clear information relating to social services and are
referred to the relevant services;

(b) to support the provision of or, where the Board considers it
appropriate, to provide directly, advocacy services to individuals, in
particular those with a disability, that would assist them in identifying and
understanding their needs and options and in securing their entitlements
to social services.'

This section does not establish a duty to provide or facilitate advocacy services.
The CIB is required to provide independent advocacy services or "accurate,
comprehensive and clear information” only if it "considers it appropriate".’

Uncommenced provisions of the Citizens Information Act 2007 provided for
amendment of the Comhairle Act 2000 to give the CIB the function to “provide,
or to arrange for the provision of, a Personal Advocacy Service to qualifying
persons and, in so doing, the Board shall take account of the following:

10 Section 3 of the Citizens Information Act 2007.
! Seanad Eireann Debates 24 February 2000 vol. 162 no 10.

12 Section 7(1)(a) and (b) of the Comhairle Act 2000. Paragraph (b) was substituted by section
4(a) of the Citizens Information Act 2007.

13 Section 7(1)(a) of the Comhairle Act 2000.
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(i)  the financial resources of the Board; and
(i)  whether qualifying persons can obtain advocacy otherwise than
under this Act".™

The uncommenced sections of the Act also provide for the establishment of a
Personal Advocacy Service.” This advocacy service was intended to provide
advocacy services for adults with a disability who, due to their disability, are
unable or have difficulty in obtaining social services without assistance or
support.’® To meet the threshold, there would also need to be reasonable
grounds for believing that there is a risk of harm to the adult’s health, welfare or
safety if they are not provided with the relevant service.'” The Personal Advocacy
Service was never established due to the economic downturn caused by the
recession and the relevant sections remain uncommenced.®

A large number of consultees who responded to the Commission’s Issues Paper
consider that the provisions regarding the Personal Advocacy Service contained
in the Citizens Information Act 2007 should not be commenced because thinking
on independent advocacy has progressed significantly since their enactment, as
evidenced by the adoption of the Assisted Decision-Making (Capacity) Act 2015
and the ratification of the United Nations Convention on Rights of People with
Disabilities by Ireland.’ Consultees argued that the provisions are inadequate to
offer independent advocacy to all at-risk adults due to:

e the limited scope of the proposed Personal Advocacy Service. It would
exclude individuals who do not meet the definition of disability specified
in the legislation,?® and would only apply to support in accessing services.

4 Section 7(1)(bb) of the Comhairle Act 2000, as amended by section 4(a) of the Citizens
Information Act 2007 (not yet commenced).

15 Section 7A of the Comhairle Act 2000, as amended by section 5 of the Citizens Information
Act 2007 (not yet commenced).

16 Section 7A(3)(a)(i) of the Comhairle Act 2000, as amended by section 5 of the Citizens
Information Act 2007 (not yet commenced).

17 Section 7A(3)(a)(ii) of the Combhairle Act 2000, as amended by section 5 of the Citizens
Information Act 2007 (not yet commenced).

Citizens Information Board, A Regulatory Framework for Adult Safeguarding - Law Reform
Commission Issues Paper - Submission by the Citizens Information Board (CIB 2020) at page
18

<https://www.citizensinformationboard.ie/downloads/social policy/submissions2020/Adult
Safeguarding LRC 052020.pdf> accessed 6 April 2024.

19 Most of the provisions in the Assisted Decision Making (Capacity) Act 2015 came into
operation on the 26 April 2023. Ireland ratified the UNCRPD on the 20 March 2018.

20 The term disability under section 2 of the Comhairle Act 2000 as amended by section 2(c) of
the Citizens Information Act 2007 refers to “a substantial restriction in the capacity of the
person to carry on a profession, business or occupation in the State or to participate in
social or cultural life in the State by reason of an enduring physical, sensory, mental health


https://www.citizensinformationboard.ie/downloads/social_policy/submissions2020/Adult_Safeguarding_LRC_052020.pdf
https://www.citizensinformationboard.ie/downloads/social_policy/submissions2020/Adult_Safeguarding_LRC_052020.pdf
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This means that it would not cover all matters with which adults may
require support including in relation to engagement with the
Safeguarding Body under the Commission’s proposed statutory
framework for adult safeguarding.

e the threshold to be eligible to receive services from the proposed
Personal Advocacy Service is excessively high. Advocacy services would
only be available to adults with a disability, who are unable to access
social services without the help of an advocate and where there would be
a risk of harm to their health, welfare or safety if these services are not
provided.

e the lack of provision in the Act for pro-active outreach to at-risk adults
that would increase awareness of, and the demand for, advocacy services.

The Commission agrees that the relevant uncommenced provisions in the
Citizens Information Act 2007 are not fit for purpose in the adult safeguarding
context. Many at-risk adults, for example, older adults, would fall outside the
scope of the Personal Advocacy Service as they may not have a disability, as
defined in the Act. Additionally, the provision of the Personal Advocacy Service
was envisaged to be dependent on the financial resources of the CIB.?’
Independent advocacy is crucial when a Safeguarding Body needs to engage
directly with at-risk adults for the purposes of exercising its functions, and this
should not be limited by resource constraints that would weaken a duty to
provide independent advocacy services.

While the provisions in the Citizens Information Act 2007 related to the Personal
Advocacy Service have not been commenced, the CIB does play a crucial role in
providing advocacy services in Ireland. The National Advocacy Service for People
with Disabilities (“NAS") provides independent advocacy exclusively for adults
with disabilities. NAS has a particular remit to work with people with disabilities
who:

(@) live in residential services;

(b) attend day-services;

(c) live in inappropriate accommodation;

(d) have communication differences;

(e) are isolated from their communities or have limited supports.??

or intellectual impairment.” It is important to remember that other people, for example older
people, may be considered to be at-risk adults, who do not have a disability.

21 Section 7(1)(bb)(i) of the Comhairle Act 2000, as amended by section 4(a) of the Citizens
Information Act 2007 (not yet commenced).

22 National Advocacy Service for People with Disabilities, Background and Remit <
https://advocacy.ie/about-us/background-and-remit/> accessed 3 October 2023.
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NAS is an independent, free and confidential advocacy service that is funded and
supported by the CIB, which has a mandate under section 7(1)(b) of the
Combhairle Act 2000, as amended by the Citizens Information Act 2007, to provide
advocacy for people with disabilities. NAS receives enquiries from various
sources, including individuals with disabilities, family members or friends,
healthcare professionals, service providers, and other organisations. Its aim is to
provide assistance to individuals with disabilities in various areas such as housing,
decision-making, access to finance, and healthcare.??

In addition, NAS was awarded the tender to provide the Patient Advocacy Service
("PAS"). This independent advocacy service is available to all patients in public
acute hospitals and nursing homes, including private nursing homes.?* They
support patients or residents in making complaints about their experiences and
provide information about the complaints process. They can also provide support
to patients following a patient safety incident.?> PAS is funded by the Department
of Health and is independent of the HSE and all service providers.?

(i) Mental Health Act 2001

The existing regulations under the Mental Health Act 2001 provide that a
registered proprietor of an approved centre must ensure that details of relevant
advocacy and voluntary agencies are provided to each resident in an
understandable form and language.?’ In addition, the Mental Health Act 2001
provides that a person should be provided with independent legal representation
in the review process of involuntary detention.?® Legal representatives are
assigned by the Mental Health Commission from a panel.?°

23 National Advocacy Service for People with Disabilities & Patient Advocacy Service Annual
Report 2021 (NAS 2022) at page 16.

24 Patient Advocacy Service, Patient Advocacy Service to Offer Support to Residents of Private
Nursing Homes <https://www.patientadvocacyservice.ie/patient-advocacy-service-to-offer-
support-to-residents-of-private-nursing-homes/> accessed 6 April 2024.

2> Patient Advocacy Service, Overview and Remit
<https://www.patientadvocacyservice.ie/about-us/overview-and-remit/> accessed 6 April
2024,

26 Patient Advocacy Service, Overview and Remit
<https://www.patientadvocacyservice.ie/about-us/overview-and-remit/> accessed 6 April
2023.

27 Regulation 20 of the Mental Health Act 2001 (Approved Centres) Regulations 2006 (SI No
551 of 2006).

28 Section 16(2)(b) of the Mental Health Act 2001.

2 The cost of the legal representative is covered by legal aid unless the patient appoints their
own legal representative: Mental Health Commission, Legal Representatives,
<https://www.mhcirl.ie/what-we-do/mental-health-tribunals/tribunal-panel-members/legal-
representatives> accessed 6 April 2024.
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Limiting this duty to legal advocacy was criticised during the debate on the
Mental Health Bill 1999. In the Seanad debates, an amendment was proposed
under section 66 of the Bill that aimed to introduce regulations regarding
"approved centres" and their obligation to maintain proper standards. The
proposed amendment specifically focused on requiring these centres to assist
residents in arranging meetings with independent patient advocates upon
request. However, at the time of the debates, this amendment was not adopted.
The then Minister of State at the Department of Health and Children, during the
debates, argued that the government already showed support for independent
advocacy by providing financial support to various advocacy agencies.
Furthermore, the then Minister stated that the legal advocacy provision included
in the Bill was superior to any form of lay advocacy.*°

Advocacy bodies including Mental Health Reform and statutory bodies including
the CIB, which incorporates NAS, have welcomed a commitment in the
Programme for Government to examine the extension of the Patient Advocacy
Service to support those accessing public mental health services.?’

It is important to note that the Mental Health Act 2001 (Approved Centres)
Regulations 2006 came into operation on 1 November 2006, and have not been
amended since then. Undoubtedly, thinking on independent advocacy has
progressed in recent years, as can be seen in the Health Act 2007 regulations
discussed below. The Commission understands that reform of the Mental Health
Act 2001 is expected in the coming years. In the Government's Legislative
Programme for the Spring Session 2024, reform of the Mental Health Act was
prioritised for drafting.3? This will likely result in an overhaul of the regulations
made under the Act.

The draft Heads of Bill to amend the Mental Health Act 2001 were published in
July 2021. Its provisions provide for an increased role of advocates under the

30 Seanad Eireann Debates 19 June 2001 vol 167 no 4 and vol 167 no 2.

31 Department of Taoiseach, Programme for Government: Our Shared Future (2020) at page 49
https://www.gov.ie/en/publication/7e05d-programme-for-government-our-shared-future/
accessed 6 April 2024; Mental Health Reform, Public Consultation on Draft Legislation to
Update the Mental Health Act 2007 (MHR 2021) https://mentalhealthreform.ie/wp-
content/uploads/2021/06/MHRSubmissionMHAApril2021.pdf accessed 6 April 2024;
National Advocacy Service for People with Disabilities, NAS submission to the Public
consultation on draft legislation to update the Mental Health Act 2007 (NAS 2021)
https://assets.gov.ie/201690/be5bc1a2-f022-4e6f-838d-01c8a205217f.pdf accessed 6 April
2024.

32 Department of Taoiseach, Government Legislation Programme Spring 2024 (January 2024) at
page 10. The Heads of the Mental Health Bill were published in July 2021 and pre-legislative
scrutiny of the Mental Health (Amendment) Bill took place in May 2022. The Mental Health
(Amendment) Bill follows on from recommendations made by the Expert Group Review of
the Mental Health Act 2001 which published its report on 5 March 2015.
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Act.33 In the proposed guiding principles to apply in respect of adults under the
Act, section 4(3) provides that a person shall not be considered unable to make a
decision that affects them unless all practicable steps have been taken
unsuccessfully to help them to do so, including:

giving the person concerned an opportunity, if he or she so wishes, to
consult with a person or persons of his or her choosing prior to making a
decision, including an advocate.>*

[8.26] The draft Heads of Bill also provide that:

e aperson who is subject who is involuntarily admitted to an approved
inpatient facility or subject to an intermediate admission or renewal order
should be provided with information regarding their entitlement to
engage an advocate, in an understandable form and language®

e when a person is attending a mental health review board sitting, all
relevant supports should be provided to them, including the attendance
of their advocate, where they have engaged one or requested one to help
them present their case,®

e when a person is going to be discharged, or has been discharged, a
member of their multi-disciplinary team should, with the person’s
consent, engage with the person’s advocate so far as is practicable on
discharge planning,®’

e a person may engage an advocate where an inquiry takes place under
section 55 of the Act,®

33 Advocates are defined in Head 3 — Section 2 — Interpretation as “an individual, acting

independently of the approved inpatient facility, on behalf of a person receiving treatment
in an approved inpatient facility, with the expressed consent of the person concerned”.
Department of Health, Draft Heads of Bill to amend the Mental Health Act 2007 (July 2021) at
page 9 https://assets.gov.ie/179798/a9ce77e7-a494-4460-bea5-4c2beaedfe80.pdf accessed
6 April 2024.

34 Department of Health, Draft Heads of Bill to amend the Mental Health Act 2007 (July 2021) at
page 24.

35 Department of Health, Draft Heads of Bill to amend the Mental Health Act 2007 (July 2021) at
page 61.

36 Department of Health, Draft Heads of Bill to amend the Mental Health Act 2007 (July 2021) at
page 69.

37 Department of Health, Draft Heads of Bill to amend the Mental Health Act 2007 (July 2021) at
page 111.

38 Department of Health, Draft Heads of Bill to amend the Mental Health Act 2007 (July 2021) at
page 158.
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e where a person is making a decision on whether to consent to treatment,
they may consult with an advocate,®

e where a person is voluntarily admitted to approved inpatient facilities,
they are entitled to engage an advocate, and the advocate may be
provided with information of a general nature on the care and treatment
of the person.*°

In October 2022, the report on Pre-Legislative Scrutiny of the Draft Heads of Bill
to Amend the Mental Health Act 2001 was published. Many stakeholders told the
Sub-Committee that access to independent advocacy services is crucial in any
reform of the Act.*! The Sub-Committee noted that wrap-around supports for the
most marginalised who are being involuntarily detained should include access to
independent advocacy,* and where a person’s case is being examined by a
mental health review board (which will replace mental health tribunals should the
Bill be passed in its current form) access to independent advocacy is important as
a potential support.> Representatives from mental health organisations
informed the committee that “people need supports to navigate the often-
complex mental health services and systems” and that:

often, we are prescriptive in the way services are delivered but it is more
important to have a person-centred approach. In care planning and
recovery planning, it is really about individuals stating who works for
them, who they trust and their supporters.*

The Sub-Committee recommended that “independent, accessible advocacy
services” should be “offered to persons involuntarily detained at the earliest

39 Department of Health, Draft Heads of Bill to amend the Mental Health Act 2001 (July 2021) at
page 161.

40 Department of Health, Draft Heads of Bill to amend the Mental Health Act 2007 (July 2021) at
page 240.

41 Houses of the Oireacthas, Sub-Committee on Mental Health — Report on Pre-Legislative
Scrutiny of the Draft Heads of Bill to Amend the Mental Health Act 2007 (October 2022) at
pages 33, 52, 68 and 69
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint sub committee on mental
health/reports/2022/2022-10-12 report-on-pre-legislative-scrutiny-of-the-draft-heads-of-
bill-to-amend-the-mental-health-act-2001 _en.pdf accessed 6 April 2024.

42 Houses of the Oireacthas, Sub-Committee on Mental Health — Report on Pre-Legislative
Scrutiny of the Draft Heads of Bill to Amend the Mental Health Act 2007 (October 2022) at
page 33.

43 Houses of the Oireacthas, Sub-Committee on Mental Health — Report on Pre-Legislative
Scrutiny of the Draft Heads of Bill to Amend the Mental Health Act 2007 (October 2022) at
page 42.

44 Houses of the Oireacthas, Sub-Committee on Mental Health — Report on Pre-Legislative
Scrutiny of the Draft Heads of Bill to Amend the Mental Health Act 2001 (October 2022) at
pages 68 and 69.
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possible juncture”.* It also recommended that the funding and resources of the
National Advocacy Service should be increased to “expand its remit across both
community and inpatient mental health services”.*® It recommended that the
funding and resources for community and voluntary organisations providing
advocacy services to people accessing mental health services and supports in the
community, approved centres and outpatients settings should be increased.
Additionally, it called for an increase in recruitment of peer support advocacy
workers and networks across all community health organisations (soon to be
health regions).#’

(ii)) Disability Act 2005

The Disability Act 2005 requires certain ministers to prepare and publish sectoral
plans that contain programmes of measures they propose to take in relation to
the provision of services to people with disabilities.*® Section 33(1) of the
Disability Act 2005 details the information that must be contained in the sectoral
plan prepared by the Minister for Social Protection. This plan must include
specific information regarding the provision of information, advice, advocacy
services, and sign language interpretation services to people with disabilities by
the CIB. The term "disability" is defined as a:

substantial restriction in the capacity of the person to carry on a
profession, business or occupation in the State or to participate in social
or cultural life in the State by reason of an enduring physical, sensory,
mental health or intellectual impairment.*°

(iv) Regulations under the Health Act 2007

Under Part 13 of the Health Act 2007, the Minister for Health having consulted,
where appropriate, with the Minister for Children, Equality, Disability, Integration
and Youth may adopt regulations regarding residential centres for older persons,

4 Houses of the Oireacthas, Sub-Committee on Mental Health — Report on Pre-Legislative
Scrutiny of the Draft Heads of Bill to Amend the Mental Health Act 2001 (October 2022) at
page 43.

46 Houses of the Oireacthas, Sub-Committee on Mental Health — Report on Pre-Legislative
Scrutiny of the Draft Heads of Bill to Amend the Mental Health Act 2001 (October 2022) at
page 70.

47 As discussed in the background section of this Report, the restructuring of the HSE began
on the 1 March 2024 when the transition from Community Health Organisations to six new
healthcare regions began. Community Health Organisations will be stood down in
September 2024. See Health Service Executive, Regional Executive Officers for the 6 HSE
Health Regions appointed https://healthservice.hse.ie/staff/news/staff-news-listing-
page/regional-executive-officers-for-the-6-hse-health-regions-appointed/ accessed 9 April
2024.

48 Section 31 of the Disability Act 2005.
4% Section 2(1) of the Disability Act 2005.
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persons with disabilities and children in need of care and protection.®® The Health
Act 2007 does not provide for a statutory duty to facilitate access to independent
advocacy services, but regulations have been adopted to that effect.

The relevant regulations under the Health Act 2007 in relation to people with
disabilities,®" provides that registered providers of residential centres for adults
with disabilities must ensure that all residents have access to advocacy services
and information about their rights in accordance with their wishes, age and the
nature of their disability,>® and that residents have access to advocacy services for
the purposes of making a complaint.>

The Health Act 2007 (Care and Welfare of Residents in Designated Centres for
Older People) (Amendment) Regulations 2022, (“the 2022 regulations”) came
into effect on 1 March 2023 and amended the regulations providing for the care
and welfare of older people in residential centres under the Health Act 2007.>°
The 2022 regulations state:

The purpose of these Regulations is to ensure access to independent
advocacy services. These regulations also contain provisions providing for
effective complaints mechanisms for residents of designated centres.*®

30 Section 101 of the Health Act 2007. The Health Act 2007 (Care and Support of Residents in
Designated Centres for Persons (Children and Adults) with Disabilities) Regulations 2013 (SI
No 367 of 2013) sets out the standards applicable for the care and support of children and
adults with disabilities, residing in designated centres. The Health Act 2007 (Care and
Welfare of Residents in Designated Centres for Older People) Regulations 2013 (SI No 415
of 2013) sets out the standards applicable for the care and support of older people residing
in designated centres.

1 Health Act 2007 (Care and Support of Residents in Designated Centres for Persons (Children

and Adults) with Disabilities) Regulations 2013 (SI No 367 of 2013).

52 Regulation 9(2) of the Health Act 2007 (Care and Support of Residents in Designated
Centres for Persons (Children and Adults) with Disabilities) Regulations 2013 (SI No 367 of
2013). The term advocacy is defined as "a process of empowerment of the person which
takes many forms and includes taking action to help communicate wants, secure rights,
represent interests or obtain services needed”. See regulation 2 of the Health Act 2007 (Care
and Support of Residents in Designated Centres for Persons (Children and Adults) with
Disabilities) Regulations 2013 (SI No 367 of 2013).

33 Regulation 34(1)(c) of the Health Act 2007 (Care and Support of Residents in Designated
Centres for Persons (Children and Adults) with Disabilities) Regulations 2013 (SI No 367 of
2013).

>4 Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
(Amendment) Regulations 2022 (SI No 628 of 2022).

> Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
Regulations 2013 (SI No 415 of 2013).

%6 Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
(Amendment) Regulations 2022 (SI No 628 of 2022).
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Prior to the 2022 regulations taking effect, the relevant regulations provided that
a registered provider must, in so far as is reasonably practical, ensure that a
resident has access to independent advocacy services.”” The amendments
introduced by the 2022 regulations mean that a registered provider must ensure
that each resident has access to independent advocacy services, including access
to in-person awareness campaigns by independent advocacy services.’® There is
no longer any reference to “in so far as is reasonably practical”. A registered
provider must ensure that the above independent advocacy services are made
available to residents in residential centres and in private, as required. Each
resident must also be provided with a guide that contains access to information
regarding independent advocacy services.*®

The amendments made by the 2022 regulations also set out the complaints
procedure to be followed in residential centres. The amended regulation provides
that the registered provider must offer or otherwise arrange practical assistance
for a complainant, as is necessary, to enable the complainant to understand the
complaint process, make a complaint, request a review of a decision, or refer the
matter to an external complaints process.®’ The registered provider may assist
complainants, with their consent, in identifying another person or independent
advocacy service who can help the person make a complaint.®’ Importantly, the
term "complainant" is defined as meaning:

e aresident;

e aspouse, civil partner, cohabitant, close relative or carer of the
resident;

e any person who, by law or by appointment of a court, has the care of
the affairs of the resident;

57 Regulation 9(3)(f) of the Health Act 2007 (Care and Welfare of Residents in Designated
Centres for Older People) Regulations 2013 (SI No 415 of 2013).

38 Regulation 9(5) of the Health Act 2007 (Care and Welfare of Residents in Designated Centres
for Older People) Regulations 2013 (SI No 415 of 2013), as amended by the 2022
regulations.

59 Regulation 20(2)(e) of the Health Act 2007 (Care and Welfare of Residents in Designated
Centres for Older People) Regulations 2013 (SI No 415 of 2013), as amended by the 2022
regulations. This makes sure that residents are aware of the availability of independent
advocacy services from the outset. Rees, a carer who spent years visiting her mother in a
nursing home, notes that “every person who enters a care home (where they will constantly
be under the power of other people) should have the name of an advocate or representative
who will support and represent them from the day of entry”. See Rees "Protecting my
mother" (2011) 13(1) The Journal of Adult Protection 46 at page 51.

60 Regulation 34(5)(a) of the Health Act 2007 (Care and Welfare of Residents in Designated
Centres for Older People) Regulations 2013 (SI No 415 of 2013), as amended by the 2022
regulations.

61 Regulation 34(5)(b) of the Health Act 2007 (Care and Welfare of Residents in Designated
Centres for Older People) Regulations 2013 (SI No 415 of 2013) as amended by the 2022
regulations.
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e any other person with the consent of the resident.?

This means that residential centres must engage with those representing the
resident, including independent advocates, if they are making a complaint on
behalf of a resident. Previously, residential centres were under no legal obligation
to engage with independent advocates who were representing the resident or
assisting them throughout the complaints process.

The 2022 regulation amendments require residential centres to provide
information on the level of engagement of independent advocacy services with
residents within the residential centre in the centre’s annual review report.®® This
provision promotes accountability and compliance with the statutory
requirements. The 2022 regulation amendments were introduced in response to
the Crowe Review of Nursing Homes Complaints Policies,® which recommended
better access to independent advocacy services, particularly in relation to
complaints processes.® The Older Persons Policy Development Unit in the
Department of Health commissioned the review as part of a wider ambition to
oversee a range of policy and legislative reforms relating to recommendations
from the COVID-19 Nursing Homes Expert Panel Report.®® The Commission
understands that this was the impetus for amendments in respect of independent
advocacy being made to the residential centres for older people regulations but
not for the regulations for people with disabilities in residential centres.

(v) National Standards

One of HIQA's roles is to set national standards for health and social care
services. Some of these standards include references to the need for independent
advocacy. For example, the National Standards for Residential Care Settings for
Older People in Ireland provide that one of the ways in which residential care
settings can respect and safeguard the rights and diversity of each resident is to

62 Regulation 2 of the Health Act 2007 (Care and Welfare of Residents in Designated Centres
for Older People) Regulations 2013 (SI No 415 of 2013) as amended by the 2022
regulations.

63 Regulation 34(6)(b)(i) of the Health Act 2007 (Care and Welfare of Residents in Designated
Centres for Older People) Regulations 2013 (SI No 415 of 2013) as amended by the 2022
regulations. They are also required to include information on complaints received in the
centre and reviews conducted in response to complaints in the annual review report.

64 Department of Health, Review of Nursing Homes Complaints Policies — October 2022 (7
December 2022).

65 Department of Health, Minister for Health welcomes changes to regulations to strengthen
access to advocacy services and to standardise complaints processes in private nursing
homes (December 2022) < https://www.gov.ie/en/press-release/86ce1-ministers-for-health-
welcome-changes-to-regulations-to-strengthen-access-to-advocacy-services-and-to-
standardise-complaints-processes-in-private-nursing-homes/> accessed 6 February 2024.

66 Department of Health, Review of Nursing Homes Complaints Policies — October 2022 (7
December 2022).
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ensure that "each resident is facilitated in accessing advocacy services, and
receives information about their rights”.%” Residents should also be provided with
assistance and support to access information and to communicate with advocacy
services if they so wish.®® The National Standards make numerous references to
the importance of residents being facilitated to access independent advocacy
services to enable them to make informed decisions and engage in decision-
making and complaint processes.®® Similar references to advocacy are contained
in the National Standards for Residential Services for Children and Adults with
Disabilities.”® Neither distinguish between self-advocacy, informal advocacy by
friends and family or those with similar experiences, or by independent
professional advocates.”!

In 2019, HIQA and the Mental Health Commission published the National
Standards for Adult Safeguarding which aim to develop consistent approaches to
adult safeguarding in health and social care services.”> The National Standards
define advocates as people who assist individuals to make their views known and
includes informal support or independent advocacy services.”® One of the
standards is that “each person is supported to engage in shared decision-making
about their care and support to reduce their risk of harm and promote their
rights, health and well-being”.” The document notes that a service meeting this
standard is likely to include the following two features:

e Each person is supported and facilitated to advocate for
themselves; and

67 Health Information and Quality Authority, National Standards for Residential Care Settings
for Older People in Ireland (HIQA 2016) at page 19.

8 Health Information and Quality Authority, National Standards for Residential Care Settings
for Older People in Ireland (HIQA 2016) at page 25.

89 Health Information and Quality Authority, National Standards for Residential Care Settings
for Older People in Ireland (HIQA 2016) at pages 26 to 27.

70 Health Information and Quality Authority, National Standards for Residential Services for

Children and Adults with Disabilities (HIQA 2013) at pages 64, 70, 80.

" Health Information and Quality Authority, National Standards for Residential Care Settings

for Older People in Ireland (HIQA 2016) at page 80; Health Information and Quality
Authority, National Standards for Residential Services for Children and Adults with
Disabilities (HIQA 2013) at page 100.

72 Health Information and Quality Commission and the Mental Health Commission, National

Standards for Adult Safeguarding (HIQA, MHC 2019).

3 Health Information and Quality Commission and the Mental Health Commission, National

Standards for Adult Safeguarding (HIQA, MHC 2019) at page 15.
74 Health Information and Quality Commission and the Mental Health Commission, National

Standards for Adult Safeguarding (HIQA, MHC 2019) at page 23.
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e Each person is informed about advocacy and support services and
what they can offer. They are facilitated and supported to access
these services.”

(vi) Interim Standards for New Directions, Services and Supports for
Adults with Disabilities

The Interim Standards for New Directions, Services and Supports for Adults with
Disabilities require service providers and key stakeholders to involve people with
disabilities in the design, delivery, monitoring and evaluation of services and
supports provided. It applies to day service providers funded by the HSE to
provide services to adults with disabilities. It provides a framework for the
delivery of services and supports for people with disabilities in the State. These
Interim Standards positively endorse the importance of independent advocacy in
the design and delivery of services and independent advocacy is referred to
across a number of standards.

For example, under the theme of individualised services and supports, standard
1.4 provides that “the right of each person to make decisions” should be
"supported and respected” and that “supports for decision-making, including
access to advocacy services” should be provided.” It also provides that self-
advocacy should be supported and facilitated in accordance with each person’s
needs and wishes.”” Standard 1.4 provides that each person should have access
to information to support them to make “informed plans and choices, provided in
a format that is accessible to their information and communication needs".”® This
encompasses the person being informed about how to access advocacy services
or an advocate of their choice.

Standard 1.4 provides that the right of each person to make decisions should be
respected and supported, and that supports for decision-making including
advocacy services should be provided. Standard 1.4.5 provides that each person
should be “facilitated and supported to access Citizen's Information Services,
appropriate advocacy services or an advocate of their choice when making
decisions, in accordance with their needs and wishes”.” Once a person accesses
independent advocacy services, effective engagement between the service

7> Health Information and Quality Commission and the Mental Health Commission, National
Standards for Adult Safeguarding (HIQA, MHC 2019) at page 23.

76 HSE, New Directions — Interim Standards for New Directions, Services and Supports for Adults
with Disabilities (HSE, 2015) at page 13.

7T See also standard 1.1.4 and 1.1.5 which are similar to standard 1.4.

78 HSE, New Directions — Interim Standards for New Directions, Services and Supports for Adults
with Disabilities (HSE, 2015) at page 20, standard 1.3.4.

79 HSE, New Directions — Interim Standards for New Directions, Services and Supports for Adults
with Disabilities (HSE, 2015) at page 22, standard 1.4.5.
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provider and the advocate must be supported and facilitated.®’ Again, the Interim
Standards state that self-advocacy should also be supported and facilitated.

Where a person wishes to make a complaint or raise a concern, standard 1.9.7
provides that they should be able to access appropriate advocacy services or an
advocate of their choice. It states that when an advocate is supporting someone
to make a complaint, the service provider must ensure that “timely and effective
engagement is facilitated”.®" In terms of protecting a person from abuse, and
ensuring their safety and welfare is promoted, standard 3.1.2 provides that
people should have private access to advocacy services or an advocate of their
choice in accordance with the HSE's Safeguarding Policy and Procedures,
mentioned below.8?

Advocacy is defined in the standards as:

A process of empowerment of the person which takes many forms. It
includes taking action to help say what they want, secure their rights,
represent their interests or obtain the services they need; it can be
undertaken by people themselves, by their friends and relations, by peers
and those who have had similar experiences, and/or by independent
trained volunteers and professionals.83

An advocate is defined as:

A person, preferably nominated by the person using the service, who is
independent of any aspect of the service and of any of the statutory
agencies involved in purchasing or providing the service, and who acts on
behalf of, and in the interests of the person using the service who feels
unable to represent herself or himself when dealing with professionals.
The advocate helps the person to express herself or himself.34

80 HSE, New Directions — Interim Standards for New Directions, Services and Supports for Adults
with Disabilities (HSE, 2015) at page 22, standard 1.4.5.

81 HSE, New Directions — Interim Standards for New Directions, Services and Supports for Adults
with Disabilities (HSE, 2015) at page 29, standard 1.9.7.

82 HSE, New Directions — Interim Standards for New Directions, Services and Supports for Adults
with Disabilities (HSE, 2015) at page 51, standard 3.1.2.

83 HSE, New Directions — Interim Standards for New Directions, Services and Supports for Adults
with Disabilities (HSE, 2015) at page 79.

84 HSE, New Directions — Interim Standards for New Directions, Services and Supports for Adults
with Disabilities (HSE, 2015) at page 79.
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(vit) Safeguarding Vulnerable Persons at Risk of Abuse — National Policy
and Procedures

One of the building blocks for safeguarding and promoting welfare in the HSE's
National Policy and Procedures is advocacy. The policy recognises the important
role that advocacy can play in supporting and protecting at-risk adults and that it
can be preventative in that it allows at-risk adults to express themselves in
“potentially, or actually, abusive situations”.®> It acknowledges that access to
independent advocacy can provide pathways to social and other services and can
enable people to be involved in decisions that would otherwise be made for
them by others.8®

The policy does not place any obligation on service providers or organisations to
facilitate access to independent advocacy. It mentions the HIQA National
Standards for residential services for adults with disabilities and for residential
care settings for older people discussed above and the rights of residents to
access independent advocacy services.

(vii)) Assisted Decision-Making Capacity Act 2015: Code of Practice for
Independent Advocacy

The Assisted Decision-Making Capacity Act 2015 (“the 2015 Act”) does not
include statutory provisions regarding access to independent advocacy. Instead,
section 103(2) of the 2015 Act enables the Director of the Decision Support
Service ("DSS") to prepare, or request another body to prepare, a code of practice
to provide guidance to persons acting as advocates on behalf of relevant
persons.®” A Code of Practice for Independent Advocates has been prepared and
published by the DSS.%

The Code of Practice provides guidance to independent advocates on how to
engage and interact with relevant persons and decision supporters and
interveners.® It also contains guidance on how independent advocates should

85 HSE, Safeguarding Vulnerable Persons at Risk of Abuse — National Policy and Procedures (HSE,
2014) at page 16.

86 HSE, Safeguarding Vulnerable Persons at Risk of Abuse — National Policy and Procedures (HSE,
2014) at pages 16 to 17.

87 A "relevant person" is an individual whose capacity is in question or may soon have their
capacity questioned in relation to one or more matters. It also includes individuals who lack
capacity in regard to one or more matters. Additionally, a relevant person can be someone
who falls under both categories (capacity being questioned and lacking capacity)
simultaneously, but for different matters. See section 2(1) of the Assisted Decision-Making
(Capacity) Act 2015.

88 Decision Support Service, Code of Practice for Independent Advocates (DSS 2023).

89 Under the Assisted Decision-Making (Capacity) Act 2015, a decision supporter may be a
decision-making assistant, a decision-making representative, a co-decision-maker, a
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interact with family members or informal carers who do not have legal authority
in terms of a decision support arrangement under the Act.%

If the relevant person already has a decision supporter, the independent advocate
should assess whether their roles overlap.®’ The relevant person can request an
independent advocate themselves, or a third-party, for example, a family member
or a healthcare professional, can contact an advocacy organisation if they believe
that a person could benefit from independent advocacy services.” The
independent advocate must obtain the consent of the relevant person before
providing services to them.? If the relevant person is unable to give consent and
a decision supporter is in place, then the independent advocate should not
proceed. However, the independent advocate may provide independent
advocacy support to the decision supporter if appropriate.®*

The role of an independent advocate is to provide professional assistance that is
free from conflicts of interest and independent from both family and service
providers by helping the relevant person to understand their own wishes and
preferences, enabling them to make decisions, and if necessary, representing
their interests through negotiation or advocacy.*®

The Code of Practice provides that where appropriate, the DSS may issue
guidance and practice notes and may prescribe training that should be
undertaken by independent advocates.®® It states that independent advocates
should follow any guidance issued and complete training required by virtue of
their role as an independent advocate in the context of the 2015 Act.

designated healthcare representative or their attorney. An intervener is a person who is
making an intervention under the 2015 Act, such as healthcare professionals or general or
special visitors. See Decision Support Services, Code of Practice for Independent Advocates
(2023) at pages 5 and 8.

% Decision Support Services, Code of Practice for Independent Advocates (2023) at page 9.
91 Decision Support Services, Code of Practice for Independent Advocates (2023) at page 7.
92 Decision Support Services, Code of Practice for Independent Advocates (2023) at page 7.
93 Decision Support Services, Code of Practice for Independent Advocates (2023) at page 7.

94 Decision Support Services, Code of Practice for Independent Advocates (2023) at page 8. The
Code of Practice provides that an independent advocate may provide independent
advocacy support to the decision supporter, even where the relevant person is unable to
consent to independent advocacy themselves. The Code uses the example of a decision-
making representative requesting the services of an independent advocate to provide
assistance in ascertaining the relevant person’s will and preferences in relation to a
particular decision in the decision-making representation order.

% Decision Support Services, Code of Practice for Independent Advocates (2023) at page 5.

% Decision Support Services, Code of Practice for Independent Advocates (2023) at page 13.
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(ix) Government’s Policy Proposals on Adult Safeguarding in the Health
and Social Care Sector

[8.52] The Government's Policy Proposals on Adult Safeguarding in the Health and
Social Care Sector make a number of references to how access to advocacy
services can empower at-risk adults and promote their autonomy.®” The Policy
Proposals state that:

(@) Providers must support adults at risk by ensuring that they have
access to advocacy services when needed for safeguarding
purposes. Services should pay particular attention to the needs of
those who have difficulty expressing their views;

(b) Services must ensure that adults at risk who use their services are
informed on how and where to access such advocacy services in a
manner and format they can easily understand;

(c) Services must facilitate access on-site to advocacy services for
adults at risk who use residential services (in privacy where required)
in the centres where they reside, irrespective of the unit's type of
ownership/operation.®

[8.53] The Policy Proposals do not exclusively relate to independent advocacy. The
definition of advocate/ advocacy provides:

A person nominated by an adult to speak on their behalf and
represent their views. Advocacy comes in different forms including
informal support and independent advocacy services. Advocacy
should always be independent from the service providing care or
support.®

97 The Policy Proposals were prepared by the Department of Health. See Government of
Ireland, Public Consultation Policy Proposals on Adult Safeguarding in the Health and Social
Care Sector (Department of Health 2024) at pages 11 and 18
<https://assets.gov.ie/282259/c941dc0c-c220-4a3a-8da5-460babaf51bd.pdf> accessed 9
April 2024.

% The Policy Proposals were prepared by the Department of Health. See Government of

Ireland, Public Consultation Policy Proposals on Adult Safeguarding in the Health and Social
Care Sector (Department of Health 2024) at page 19
<https://assets.gov.ie/282259/c941dc0c-c220-4a3a-8da5-460babaf51bd.pdf> accessed 9
April 2024.

9 The Policy Proposals were prepared by the Department of Health. See Government of

Ireland, Public Consultation Policy Proposals on Adult Safeguarding in the Health and Social
Care Sector (Department of Health 2024) at page 31
<https://assets.gov.ie/282259/c941dc0c-c220-4a3a-8da5-460babaf51bd.pdf> accessed 9
April 2024.
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(b) Gaps in the provision of independent advocacy in Ireland

At present, the only statutory provisions regarding independent advocacy in
Ireland are limited to older people and individuals with disabilities who live in
residential centres, as per the Health Act 2007 regulations outlined above, or
individuals with a mental disorder resident in approved centres under the Mental
Health Act 2001. This leaves many at-risk adults without statutory entitlements to
access independent advocacy services or receive information about such services.

In addition, the approach in the Health Act 2007 (Care and Welfare of Residents
in Designated Centres for Older People) (Amendment) Regulations 2022, which
amended the regulations providing for the care and welfare of older people in
residential centres under the Health Act 2007,'® bestows greater independent
advocacy duties on registered providers of residential centres for older people
than those that exist in the regulation in respect of people resident in residential
centres for people with disabilities'% or people with mental disorders resident in
approved centres under the Mental Health Act 2001.'% There does not appear to
be any rationale for this inconsistency in approach to independent advocacy

101

across care settings.

Advocacy services in Ireland have the potential to assist a wide number of at-risk
adults, although there are limitations to their reach. For instance, NAS covers
various areas, but it is exclusively available for individuals with disabilities.'® This

190 Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
Regulations 2013 (SI No 415 of 2013).

197 The amendments place an obligation on registered providers to ensure each resident has
access to independent advocacy services, including access to in-person awareness
campaigns by independent advocacy services and access to meet and receive support from
such services. They must ensure residents have access to information regarding services.
They are also required arrange or offer to arrange for a resident to have access to an
independent advocate to help them understand the complaints process and they must
engage with independent advocates who are making a complaint on a resident’s behalf,
Information about the level of engagement between independent advocacy services and
residents must be included in the annual review of a designated centre.

102 Health Act 2007 (Care and Support of Residents in Designated Centres for Persons (Children
and Adults) with Disabilities) Regulations 2013 (SI No 367 of 2013). This regulation provides
that registered providers of residential centres for adults with disabilities must ensure that
all residents have access to advocacy services and information about their rights in
accordance with their wishes, age and the nature of their disability, and that residents have
access to advocacy services for the purposes of making a complaint.

103 Section 16(2)(b) of the Mental Health Act 2001provides that a registered proprietor of an
approved centre must ensure that details of relevant advocacy and voluntary agencies are
provided to each resident in an understandable form and language. It also provides for each
resident to be provided with independent legal representation for the review process of
involuntary detention.

104 The remit of the services provided by NAS falls under section 7(1)(b) of the Comhairle Act
2000 as amended by section 4(c) of the Citizens Information Act 2007. The term disability is
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definition of disability is not fully inclusive of all types of disabilities, as it excludes
individuals with temporary physical, sensory, mental health, or intellectual
impairments.

Similarly, PAS aims to provide information and support to individuals who wish to
file a complaint regarding the care they have received in a publicly funded
hospital or an HSE-operated nursing home or private nursing home. However,
this service is not accessible to those receiving healthcare in private facilities, with
the exception of private nursing homes.'® PAS's remit does not extend to mental
health services, although there is a commitment in the Programme for
Government to consider extending the PAS to support those accessing public
mental health services.'® There is also no duty to provide access to, or
information about, independent advocacy services where adults are accessing
day services or are in receipt of professional home care services.

All of this creates a gap in the provision of independent advocacy as it is not
mandated in the same way in every care setting where at-risk adults may be
resident or in receipt of services, and the organisations providing advocacy
services do not have a broad or general remit that covers all at-risk adults.

It is important that at-risk adults’ voices are duly considered when they are
receiving care and support in residential centres or where the Safeguarding Body
engages with an at-risk adult directly for the purposes of exercising its functions.
Independent advocates can play a role in assisting at-risks adults to express their
will and preferences, where difficulties arise in communicating with relevant
persons or participating in decision-making processes. Independent advocates
can also help at-risk adults understand the purpose of the safeguarding
processes. They can also help adults receiving care and support to express
concerns about their care, which can prevent issues escalating to safeguarding
concerns. For this reason, independent advocacy is a crucial element of any
proposed statutory framework for adult safeguarding. It will ensure that
safeguarding is preventative and will facilitate the Safeguarding Body in its

defined under section 2 of the Comhairle Act 2000 as inserted by section 2(c) of the Citizens
Information Act 2007: “'disability’, in relation to a person, means a substantial restriction in
the capacity of the person to carry on a profession, business or occupation in the State or to
participate in social or cultural life in the State by reason of an enduring physical, sensory,
mental health or intellectual impairment”.

195 patient Advocacy Service, Patient Advocacy Service to Offer Support to Residents of Private
Nursing Homes (2022) https://www.patientadvocacyservice.ie/patient-advocacy-service-to-
offer-support-to-residents-of-private-nursing-homes/ accessed on 29 June 2023. The
current PAS contract for 2022 to 2027 expands PAS services to private nursing homes. The
2022 regulations referred to above amended the Health Act 2007 (Care and Welfare of
Residents in Designated Centres for Older People) Regulations 2013 (SI No 415 of 2013) to
support this expansion.

1% Government of Ireland, Programme for Government — Our Shared Future (2020) at page 49.
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engagement with an at-risk adult, to respect their autonomy and decision-
making and allow them to contribute to discussions about their welfare and life.

There are a number of safeguarding guidelines in place promoting access to
independent advocacy in order to uphold a human rights-based approach.'’
However, relying solely on guidelines or codes is inadequate because they lack
the necessary enforceability and consistency across different situations and
settings. In contrast, a statutory provision can provide a clear legal framework
that outlines the rights and entitlements of individuals to independent advocacy
services and places obligations on service providers to provide and facilitate
independent advocacy and promote its availability.

The majority of consultees who responded to the Commission’s Issues Paper
stated that adult safeguarding legislation should provide for adults to have
access to independent advocacy services in respect of decisions to be made
about measures intended to safeguard them. In its submission on the Issues
Paper, HIQA stated that the lack of an adequate statutory framework means that
service providers are not legally required to engage with advocates.'® Similarly,
the CIB noted that it and NAS have sought legislation to give NAS statutory
powers of access to people, services, documents, meetings and decision-
makers.'® The CIB and NAS said that the need for statutory powers arises from
resistance by some service providers to the practice of independent advocacy.
The submission stated that “there is no current effective mechanism to compel
service providers to support people with disabilities to exercise their autonomy
and to access an independent advocate which is a requirement under HIQA

197 Decision Support Services, Code of Practice for Independent Advocates (2023); Health Service
Executive, Safeguarding Vulnerable Persons at Risk of Abuse-National Policy and Procedures
(2014); HIQA and Safeguarding Ireland, Guidance on a Human Rights-based Approach in
Health and Social Care Services (2019); HIQA and Safeguarding Ireland and Mental Health
Commission, National Standards for Adult Safeguarding (2019); HIQA and Safeguarding
Ireland, National Standards for Residential Care Settings in Ireland (2016).

198 Health Information and Quality Authority, Law Reform Commission Issues Paper ‘A
Regulatory Framework for Adult Safeguarding’ - Response by the Health Information and
Quality Authority (HIQA) (HIQA May 2020), at page 43, available at: <
https://www.higa.ie/sites/default/files/2020-06/HIQA-Response-LRC-Issues-Paper.pdf>
accessed 9 April 2024. This submission was received before the 2022 regulations for
designated centres for older persons came into effect. The changes it made requires
registered providers to engage with independent advocates where the resident wants the
independent advocate to make a complaint on their behalf.

199 Citizens Information Board, A Regulatory Framework for Adult Safeguarding Law Reform
Commission Issues Paper Submission by the Citizens Information Board — May 2020 (CIB
2020) at page 17, available at: <
https://www.citizensinformationboard.ie/downloads/social policy/submissions2020/Adult S
afeguarding LRC 052020.pdf> accessed 9 April 2024.
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standards”.”'® CIB and NAS concluded that statutory powers are regarded as
crucial to ensuring that NAS advocates can effectively and efficiently provide a
service to people who would benefit from advocacy.'" The need for such powers
has also been publicly addressed including in multiple NAS annual reports.'?

Placing the same statutory obligations on service providers regarding
independent advocacy would set a standard that must be met consistently across
care settings, regardless of the specific circumstances or location of the at-risk
adult concerned. It would create a robust and reliable system that can effectively
respond to the diverse needs of individuals, fostering consistency and fairness
throughout the adult safequarding process. It would also provide certainty to
independent advocates in terms of their dealings with service providers,
particularly where they are providing services to a diverse range of at-risk adults
across care settings. Independent advocates would be able to assert their
entitlement to have contact with individuals who wish to avail of their services or
who may wish to learn more about the kinds of assistance that can be provided.
Service providers would also become more aware of their statutory obligations
regarding independent advocacy and what they must do to meet these
obligations.

The Commission'’s Issues Paper queried whether a national advocacy body such
as a national advocacy council should be established in the context of adult
safeguarding. As outlined above, there are multiple advocacy organisations that
have varying remits to provide advocacy services in different care settings. Most
submissions stated that a national advocacy body should be established as a new

110 Citizens Information Board, A Regulatory Framework for Adult Safeguarding Law Reform
Commission Issues Paper Submission by the Citizens Information Board — May 2020 (CIB
2020) at page 17, available at: <
https://www.citizensinformationboard.ie/downloads/social policy/submissions2020/Adult S
afeguarding LRC 052020.pdf> accessed 9 April 2024.

1 Citizens Information Board, A Regulatory Framework for Adult Safeguarding Law Reform
Commission Issues Paper Submission by the Citizens Information Board — May 2020 (CIB
2020) at page 17, available at: <
https://www.citizensinformationboard.ie/downloads/social policy/submissions2020/Adult S
afeguarding LRC 052020.pdf> accessed 9 April 2024.

112 For example, see National Advocacy Service, Annual Report 2018 (NAS 2019) at page 10,
available at: < https://advocacy.ie/app/uploads/2019/09/NAS-Annual-Report-2018-
published-September-2019.pdf> accessed 3 October 2023; National Advocacy Service, NAS
Annual Report 2017 (NAS 2018) at page 18<
https://www.citizensinformationboard.ie/downloads/advocacy/NAS _AnnualReport 2017.pdf
> accessed 9 April 2024. The CIB submission also stated that NAS and the CIB worked
collaboratively in 2018 to progress the case for statutory powers for NAS and that the then
Minister for Employment Affairs and Social Protection expressed support for the legislative
change to grant NAS advocates statutory powers of access. See National Advocacy Service,
Annual Report 2018 (NAS 2019) at page 10 <
https://advocacy.ie/app/uploads/2019/09/NAS-Annual-Report-2018-published-September-
2019.pdf> accessed 9 April 2024.
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independent agency or within a national adult safeguarding regulator. However,
several submissions stated that statutory powers should be conferred on the CIB
or on a range of advocacy services provided by various organisations. The CIB in
particular stated that while it acknowledges the need for a national framework
within which the practice, skills and profession of independent advocacy can be
developed in an integrated manner, it does not believe that a national advocacy
body is the best way forward. In its view, statutory powers for advocacy could be
vested in the CIB if it was given sufficient resources to take on this role, as it is a
statutory body that already has a legislative remit to provide advocacy and is
independent of health and social care services.”'

A few respondents expressed the view that a national advocacy body would be
helpful to set standards, qualifications, codes of practice and commission
research on independent advocacy. Some respondents considered that it would
be preferrable to have an overarching advocacy agency with a wide remit that
extends beyond adult safeguarding. One consultee believed that instead of a
national advocacy body, it would be better to allow advocates across a range of
organisations to provide independent advocacy services to increase the capacity
and number of available advocates and ensure a consistent approach. If this path
were to be followed, the consultee considered that there would need to be a
universally applied definition of “independent advocacy” to ensure consistency in
approach.

At present, there is no overarching national body in charge of overseeing or
arranging independent advocacy services. Independent advocates are not
regulated nor are there set qualifications that must be obtained for someone to
become an independent advocate. While a Code of Practice for independent
advocates in the context of the Assisted Decision-Making (Capacity) Act 2015 has
been created, this Code of Practice does not apply more broadly to independent
advocates acting in respect of at-risk adults who do not fall within the definition
of “relevant person” for the purposes of the 2015 Act. Despite the absence of
regulation or direct oversight, independent advocacy services are being provided
across the health and social care sector, and as noted above, regulations under
the Health Act 2007 and the Mental Health Act 2001 bestow varying levels of
statutory obligations on service providers to either facilitate access to or promote
independent advocacy services.

113 Citizens Information Board, A Regulatory Framework for Adult Safeguarding Law Reform
Commission Issues Paper Submission by the Citizens Information Board — May 2020 (CIB
2020) at page 19
<https://www.citizensinformationboard.ie/downloads/social policy/submissions2020/Adult
Safeguarding LRC 052020.pdf> accessed 9 April 2024.
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(c) Advocacy organisations in Ireland

There are a broad range of advocacy services operating in Ireland presently that
offer support to different cohorts of people. Advocacy services are unregulated.
There is no body that oversees the commissioning and delivery of independent
advocacy, and therefore all advocacy organisations operate and are funded
differently. The advocacy services outlined below are particularly relevant in the
context of adult safeguarding. Some of these advocacy services are provided by
public bodies and others are provided by charities and voluntary organisations.
Services provided by public bodies include:

NAS provides advocacy services to people with disabilities. It is funded by
the Citizen's Information Board (CIB).

PAS provides advocacy services to people who wish to make a complaint
about care they experienced or are experiencing in a public acute hospital
or nursing home. They also support people following patient safety
incidents when requested. PAS is funded by the Department of Health
and the Citizen’s Information Board (CIB). NAS won the tender to develop
and provide PAS.1

The Office of the National Confidential Recipient acts as an independent
voice and advocates for vulnerable adults with disabilities and older
persons who are receiving services in residential services, day services,
community services, mental health, older person services including HSE
nursing homes, community nursing units and primary care services, and
wish to make a complaint or report concerns.’” The Confidential
Recipient is appointed by the HSE but is completely independent in the
carrying out of their duties.

The services provided by charities and voluntary organisations include:

Sage Advocacy, which provides a national advocacy service for older
people. It also supports vulnerable adults and healthcare patients in

114 patient Advocacy Service, Who We Are < https://www.patientadvocacyservice.ie/about-
us/who-we-are/> accessed 9 April 2024.

115 Health Service Executive, National Confidential Recipient: Appointed by the HSE <
https://www.hse.ie/eng/about/who/complaints/confidentialrecipient/> accessed 9 April

2024; Health Service Executive, Confidential Recipient Annual Report 2027 (HSE 2021).
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certain circumstances where no other service is available.’® It is primarily
funded by the HSE.""’

Inclusion Ireland, the National Association for People with an Intellectual
Disability, which works collaboratively with self-advocacy groups around
the country and supports people with intellectual disabilities to become
self-advocates.'™® It is primarily funded by the HSE.™"

Peer Advocacy in Mental Health, which provides peer advocacy support
to people who experience mental health challenges. This means that
advocates have been personally affected by mental health challenges
themselves. It also provides a self-advocacy learning programme to build
the capacity of people experiencing mental health challenges to advocate
for themselves.' It is primarily funded by the HSE and the Belfast
Trust.'?!

The Office of the National Confidential Recipient, which acts as an
independent voice and advocates for vulnerable adults with disabilities
and older persons who are receiving services in residential services, day
services, community services, mental health, older person services
including HSE nursing homes, community nursing units and primary care
services, and wish to make a complaint or report concerns.’®? The
Confidential Recipient is appointed by the HSE but is completely
independent in the carrying out of their duties.

Other advocacy organisations may provide support to at-risk adults in certain
circumstances. For example, the charity Dignity4Patients provides information
and advocacy support to people who have experienced sexual abuse or
inappropriate sexual behaviour in medical, healthcare or therapeutic
environments.'?3 EPIC — Empower Young People in Care, a national voluntary

116 Sage Advocacy, Annual Report 2022 and Financial Statements (Sage Advocacy 2022) at page

3.

"7 It has also received funding from the Department of Justice, the Irish Human Rights and
Equality Commission and the Erasmus programme. See Sage Advocacy, Annual Report 2022
and Financial Statements (2022) at page 16.

118 Inclusion Ireland, Strategic Plan 2023 — 2026 (2023) at page 7.

19 Inclusion Ireland, Annual Report 2022 (2022) at page 34.

120 peer Advocacy in Mental Health, Mission <
https://www.peeradvocacyinmentalhealth.com/mission> accessed 9 April 2024.

121 |rish Advocacy Network CLG, Annual Report 2020 (2020) at page 64.

123 Dignity4Patients, Our Services https://www.dignity4patients.org/information accessed 9
April 2024.

123 Dignity4Patients, Our Services https://www.dignity4patients.org/information accessed 9
April 2024.
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organisation, provides advocacy support for children and young people up until
the age of 26 years who are in receipt of aftercare support.'* At-risk adults who
are experiencing financial abuse or difficulties in managing their finances may
also avail of support and advice from the Money Advice and Budgeting Service
("MABS”") within the CIB

3. Independent advocacy during the safeguarding process
in other jurisdictions

This section examines how other countries approach independent advocacy for
at-risk adults, particularly in the context of adult safeguarding processes, but also
care and support more broadly for at-risk adults, where adult safeguarding
provisions are incorporated within social care legislation.

(@) England

As mentioned elsewhere in this Report, in England, adult safeguarding provisions
are situated within social care legislation and the relevant legislation and
statutory code of practice therefore contain provisions for access to independent
advocacy in respect of care and support more broadly, and in respect of some
adult safeguarding processes.

Section 67 of the Care Act 2014 applies where a local authority is required by a
relevant provision of the Act to involve an individual in its exercise of a
function.' These functions include carrying out needs assessments and
preparing or revising care and support plans. In certain circumstances,?® the local
authority must arrange for a person who is independent of the authority (“an
"independent advocate”) to be available to represent and support the individual
to facilitate their involvement in the process.'?’

Section 68 of the Care Act 2014 places a duty on local authorities to arrange for
an independent advocate to represent and support an individual where a
safeguarding enquiry or a Safeguarding Adults Review (“SAR") is to be carried

124 EPIC, Advocacy Report 2021 (2021) at page 11.
125 Section 67(1) of the Care Act 2014 (England).

126 The local authority must do this if it considers that if an independent advocate was not
involved, the individual would experience substantial difficultly in doing one or more of the
following: understanding relevant information, retaining that information, using or weighing
that information as part of the process of being involved, or communicating the individual's
views, wishes or feelings (whether by talking, using sign language or any other means). This
does not apply if the local authority is satisfied that there is a suitable independent person
who could assist the individual. See section 67(4) and (5) of the Care Act 2014 (England).

127 Section 67(2) of the Care Act 2014 (England).
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out. This must be done if the local authority considers that without the assistance
of an independent advocate, the individual would have substantial difficulty
doing one or more of the following:

(a) understanding relevant information;

(b) retaining that information;

(c) using or weighing that information as part of the process of being
involved;

(d) communicating the individual's views, wishes or feelings (whether by
talking, using sign language or any other means)."12

The local authority is not under a duty to provide access to an independent
advocate if the local authority is satisfied that there is a person:

(@) who would be an appropriate person to represent and support the
adult for the purposes of facilitating the adult’s involvement; and

(b) who is not engaged in providing care or treatment for the adult in a
professional capacity or for remuneration.’

The local authority is not required to wait for the independent advocate to assist
the adult if it needs to act immediately. Section 68(6) of the Care Act 2014
provides that "if the enquiry or review needs to begin as a matter of urgency, it
may do so even if the authority has not yet been able to comply with the
duty”.’3? Statutory guidance provides that where this occurs, an independent
advocate must be appointed as soon as possible.’®!

The Care and Support (Independent Advocacy Support) (No. 2) Regulations 2014
provide further detail on the independent advocacy requirements in England. It
details specific requirements in order for a person to become an independent
advocate,'*? and specifies the manner in which independent advocates should

128 Section 68(3) of the Care Act 2014 (England).

129 Section 68(4) of the Care Act 2014 (England). Under section 68(5), someone is not deemed
to be an appropriate person to help the adult unless the adult has capacity to consent to
being represented and supported by that person and do so, or if the adult lacks capacity to
consent, the local authority is satisfied that being represented and supported by that person
would be in the adult’s best interests.

130 Section 68(6) of the Care Act 2014 (England).

131 Department of Health and Social Care, Care and support statutory guidance (2016) (updated
5 October 2023) at para 7.27 < https://www.gov.uk/government/publications/care-act-
statutory-guidance/care-and-support-statutory-guidance> accessed 9 April 2024.

132 Regulation 2 of the Care and Support (Independent Advocacy Support) (No. 2) Regulations
2014 (England). Someone cannot act as an independent advocate unless the local authority
is satisfied that the person has appropriate experience, has undertaken proper training, is
competent to represent and support the individual for the purpose of facilitating their
involvement, has integrity and is of good character, and has arrangements in place to
receive appropriate supervision.
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carry out their functions.’? It also sets out the matters to which the local
authority must have regard in deciding whether an individual would experience
substantial difficulty in participating in care and support processes.’**

The Regulations give the local authority the power to request information in
connection with the performance of an independent advocate’s functions and it
states that the independent advocate must comply with any requests.’” It also
gives the independent advocate the power to examine and take copies of any
relevant records relating to the individual in circumstances where:

(a) the individual has capacity, or is competent, to consent to the records
being made available to the independent advocate and does so consent;
or

(b) the individual does not have capacity, or is not competent, to consent
to the records being made available to the independent advocate but the
independent advocate considers it is in the best interests of the

individual.3®

The Care Act 2014 and the supplemental regulations ensure that individuals
receive the necessary support and representation during safeguarding enquiries
or reviews or during the care and support process, especially when they would
encounter difficulties in fully engaging without an independent advocate. It also
emphasises the importance of having someone who is competent, qualified,
adequately supervised and not directly involved in providing care or treatment to
the individual, to ensure their interests are properly represented and protected.

(b) Scotland

In Scotland, local authorities have a “duty to consider the importance of
providing independent advocacy” when (1) making an initial inquiry to assess

133 Regulation 5 of the Care and Support (Independent Advocacy Support) (No. 2) Regulations
2014 (England). It provides that the independent advocate must “determine in all the
circumstances how best to represent and support the individual in question but at all times
must act with a view to promoting the individual’s well-being”. The regulation outlines how
the independent advocate should assist the individual, who else they should consult in
relation to the individual's care and how they should deal with matters of capacity.

134 Regulation 3 of the Care and Support (Independent Advocacy Support) (No. 2) Regulations
2014 (England). The local authority must take into account any health condition, learning
difficulty, disability the individual has, the degree of complexity of the individual's
circumstances in terms of their need for care and support, whether the individual has
previously refused assessments and whether they are experiencing or are at risk of
experiencing abuse or neglect.

135 Regulation 6(3) of the Care and Support (Independent Advocacy Support) (No. 2)
Regulations 2014 (England).

136 Regulation 5(6) of the Care and Support (Independent Advocacy Support) (No. 2)
Regulations 2014 (England).
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whether the individual is an adult at risk of harm or (2) if local authorities decide
to intervene to protect an adult at risk of harm.”” Therefore, unlike under section
68 of the Care Act 2014:

e the at-risk adult does not have a legal entitlement to an independent
advocate, and

e local authorities do not have to assess whether at-risk adults will face
significant challenges in participating in the decision-making process.*

[8.79] In practice, a public body would refer an adult they believe to be at risk of harm
to the relevant department or section of their local Council.’® This department or
section will then make an initial inquiry to assess whether this individual is at risk
of harm, as defined under section 3 of the Adult Support and Protection
(Scotland) Act 2007 (“the 2007 Act”). At that stage, the relevant department or
section has the duty to consider the importance of providing independent
advocacy. It is advised in the Code of Practice of the Adult Support and
Protection (Scotland) Act 2007 that:

where advocacy is offered, declined by the adult or not deemed
appropriate, the reasons for this should be clearly recorded, as
should the reasons for not referring to any other ‘appropriate’

services.'*0

[8.80] However, this is not always the case, which creates challenges in comprehending
the rationale behind the Council's decision to deem advocacy services
unnecessary. For instance, Perth and Kinross Council recognised in its biennial
report that:

the second area for improvement following this audit work relates
to our use of well-articulated, defendable, and defensible
recording. Where advocacy has been considered but not required,

137 Section 6 of the Adult Support and Protection (Scotland) Act 2007.

138 Mackay and Notman, “Adult Support and Protection (Scotland) Act 2007: Reflections on
Developing Practice and Present Day Challenges” (2017) 19(4) The Journal of Adult
Protection 187 at page 189.

139 For instance, any staff of City of Edinburgh Council who has concerns or was provided with
information that an adult is at risk must make a referral to the relevant department or
section of of the Council. See the City of Edinburgh Council, Adult Protection
<https://www.edinburgh.gov.uk/downloads/file/26916/adult-protection-procedure >
accessed 9 April 2024.

140 Scottish Government, Adult Support and Protection (Scotland) Act 2007: Code of Practice
(2022) at page 41.
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and legitimate reasons exist for advocacy not being used, this
needs to be recorded.™’

Finally, it is worth noting that not all at-risk adults are provided with the same
rights to access independent advocacy. For example, adults suffering from a
mental disorder have a statutory right to access independent advocacy and
relevant authorities have a duty to secure the availability of independent
advocacy services for such persons and assist them to access and utilise those
services effectively.? During the debates on the 2007 Act, it was noted that
individuals to whom the 2007 Act apply should have the same right to
independent advocacy as those who are subject to interventions under mental
health legislation.™?

This did not come to pass. While section 259(1) of the Mental Health (Care and
Treatment) (Scotland) Act 2003 (“the 2003 Act”) places a duty to provide access
to independent advocacy for individuals with a mental disorder, section 6 of the
2007 Act only places a duty to consider the need for an independent advocate.
This is despite the fact that section 6 of the 2007 Act expressly applies the
definition of “independent advocacy services” in the mental health legislation.
However, the Code of Practice for the Adult Support and Protection (Scotland)
Act 2007 states that the section 2 principles in the 2007 Act need to be
considered, including the need to have regard to the wishes and feelings of the
adult, to facilitate the adult's participation and the need to provide them with
information and support to enable their participation.™ It provides that it “may
be that independent advocacy in a particular case will be appropriate even where

a person does not have a mental health disorder as defined in the 2003 Act".'#

The Code of Practice also states that the expectations in relation to advocacy
services in section 259(4) and (5) of the 2003 Act apply “to all advocacy services in
relation to adults at risk of harm irrespective of whether they fall within the ambit

141 Perth and Kinross Adult Protection Committee, Biennial Report 2020-2022 (2022),
<https://www.pkc.gov.uk/media/50551/APC-Adult-Protection-Biennial-Report-2020-
22/pdf/Biennial Report 2020-22 24.10.22.pdf?m=638041981706830000> accessed 9 April
2024.

142 Section 259(1) of the Mental Health (Care and Treatment) (Scotland) Act 2003. Mental
disorders include mental illness, learning disability or personality disorder.

143 |n the debates, it was submitted that “...people to whom the bill applies should have parallel
rights to those who are subject to interventions under existing statutes, such as the Mental
Health (Care and Treatment) (Scotland) Act 2003, regarding reciprocity and advocacy
services”. See Scottish Parliamentary Corporate Body, Debate of the Health Committee on
Adult Safeguarding Bill Stage 2 12 December 2006 col. 3269-3300.

144 Scottish Government, Adult Support and Protection (Scotland) Act 2007 Code of Practice (July
2022) at page 41.

145 Scottish Government, Adult Support and Protection (Scotland) Act 2007 Code of Practice (July
2022) at page 41.
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of the 2003 Act".'#® These expectations include that advocacy services are those
that support and represent a person to enable them to have as much control,
capacity and influence over their care and welfare as is appropriate, and that the
services are independent of organisations and services responsible for caring for
or providing medical treatment to the person.’

Scotland has a national intermediary organisation for independent advocacy
known as the Scottish Independent Advocacy Alliance. It receives funding from
the Scottish Government'’s Healthcare Quality and Improvement Directorate.™® It
is not a governing body or regulator of independent advocacy services, but it
plays a role in raising awareness and understanding of independent advocacy,
developing and promoting good practice,’ providing information and support
to its members who are providing advocacy services, and influencing policy
changes in the sector.™®

(c) Wales

In Wales, section 181 of the Social Services and Well-being (Wales) Act 2014
provides that regulations may require a local authority to arrange for advocacy
services to be made available to people who require care and support regardless
of whether the local authority is providing said care and support, subject to a
number of restrictions set out under section 182 of the same Act.™ Instead of
adopting regulations, the Welsh Government published a statutory Code of
Practice on the exercise of social services functions in relation to advocacy under
Part 10 of the Social Services and Well-being (Wales) Act 2014.">2

The code requires local authorities to provide for an Independent Professional
Advocate (“IPA") in situations where an individual requires assistance from a

146 Scottish Government, Adult Support and Protection (Scotland) Act 2007 Code of Practice (July
2022) at pages 41 to 42.

147 Scottish Government, Adult Support and Protection (Scotland) Act 2007 Code of Practice (July
2022) at pages 41 to 42.

148 Scottish Independent Advocacy Alliance, About us <https://www.siaa.org.uk/about-us/>
accessed 9 April 2024.

149 Scottish Independent Advocacy Alliance, Independent Advocacy Principles, Standards and
Code of Best Practice (SIAA 2019) <https.//www.siaa.org.uk/information-hub/principles-
standards-code-of-best-practice/> accessed 9 April 2024.

150 See for example, Scottish Independent Advocacy Alliance, SIAA Advocacy Map: Sustainability
of Independent Advocacy in Scotland (SIAA 2023). The SIAA also makes regular contributions
to public consultations and reviews.

151 Most of the restrictions relate to circumstances where the local authority or the Welsh
Ministers are already required to make arrangements for the provision of assistance,
independent advocacy services, a mental health advocate or a mental health capacity
advocate, to a person under other pieces of legislation.

152 Welsh Government, Social Service and Well-being (Wales) Act 2014 — Part 10 Code of Practice
(Advocacy) (2019).
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suitable person to “participate fully in the assessment, care and support planning,
review, and safeguarding processes.” 3 This support becomes necessary when
there is no appropriate individual available to fulfil this role. The concept of
"participating fully” involves enabling the individual to express their views, wishes,
feelings and opinions, understand their rights and entitlements and take part in
decision-making processes that concern them.*

The Code sets out more detailed requirements in relation to advocacy under the
Act. It outlines what types of circumstances may require advocacy services, the
barriers which can impact on an individual's ability to engage and fully
participate, and what makes someone inappropriate to act as an advocate. Annex
1 of the Code also describes the role of the IPA in supporting and representing
the individual and the steps that the IPA can take to assist the individual.™

(d) Northern Ireland

As mentioned elsewhere in this Report, Northern Ireland does not currently have
adult safeguarding legislation. However, it has taken steps in this regard in the
form of its Adult Protection Bill. In 2021, the Department of Health published a
consultation document entitled Legislative Options to Inform the Development of
An Adult Protection Bill for Northern Ireland.’® Most consultees were supportive
of including provisions for independent advocacy in the proposed legislation.™’
Its final Bill proposals suggest that the draft Bill will introduce a statutory
provision for independent advocates who can “assist adults at risk to be involved
in and influence decisions taken about their care”.®® The intention is that the
draft Bill will include a power to make regulations setting out any future
requirements in respect of independent advocacy, including eligibility criteria.

Northern Ireland’s equivalent to HIQA in this jurisdiction, the Regulation and
Quality Improvement Authority (“RQIA") has published operational procedures
that aim to protect adults from harm.™° The procedures acknowledge that

153 Welsh Government, Social Service and Well-being (Wales) Act 2014 - Part 10 Code of
Practice (Advocacy) (2019) at page 16.

154 Welsh Government, Social Service and Well-being (Wales) Act 2014 — Part 10 Code of
Practice (Advocacy) (2019) at page 16.

155 Welsh Government, Social Service and Well-being (Wales) Act 2014 — Part 10 Code of
Practice (Advocacy) (2019) at pages 39 to 40.

156 Department of Health (Northern Ireland), Legislative Options to Inform the Development of
an Adult Protection Bill for Northern Ireland (2021) at pages 31 to 33.

157 Department of Health (Northern Ireland), Adult Protection Bill Consultation Analysis Report
(2021) at pages 26 to 27.

158 Department of Health (Northern Ireland), Adult Protection Bill — Draft Final Policy Proposals
for Ministerial Consideration (2021) at page 5.

153 Regulation and Quality Improvement Authority, Adult Safeguarding Operational Procedures
Adults at Risk of Harm and Adults in Need of Protection (RQIA 2016).
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responsibility to protect adults from abuse, neglect or exploitation is primarily the
responsibility of the Health and Social Care Trusts and the Police Service of
Northern Ireland. In saying that, it states that safeguarding is everyone’s business,
and the operational procedures are intended to apply to all organisations that
work with or provide services to adults on a paid, voluntary, statutory,
community, independent or faith basis. There is no obligation in the procedures
to provide or to facilitate access to independent advocacy, but simply to consider

a referral to advocacy services.'®°

4. Recommendations

(@) Strengthening independent advocacy duties in health and social
care and other settings

As outlined earlier in the Chapter, there are stronger independent advocacy
duties contained in regulations providing for the care and welfare of older people
in residential centres under the Health Act 2007,"®" than there are in regulations
on residential centres for adults with disabilities under the Health Act 2007,
and approved centres under the Mental Health Act 2001.7%% Many of the
amendments introduced by the 2022 regulations, which amended the regulations
on care of older people in residential centres,'® addressed the issues raised by
consultees in response to the Issues Paper. These included service providers not
providing information about, or access to, independent advocates, and service
providers refusing access to, and refusing to engage with, independent
advocates.

However, while the 2022 regulations amended the provisions in respect of
independent advocacy for residents of residential centres for older people, similar
amendments were not made to the regulations providing for the care and
welfare of adults in residential centres for people with disabilities,'®> and adult

160 Regulation and Quality Improvement Authority, Adult Safeguarding Operational Procedures
Adults at Risk of Harm and Adults in Need of Protection (RQIA 2016) at pages 5 and 47.

161 The Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
(Amendment) Regulations 2022 amended the Health Act 2007 (Care and Welfare of
Residents in Designated Centres for Older People) Regulations 2014 to strengthen the
independent advocacy duties on service providers to facilitate access to services and engage
with independent advocates in complaints processes. This is discussed further above in the
section on current provisions of advocacy in Ireland.

162 The Health Act 2007 (Care and Support of Residents in Designated Centres for Persons
(Children and Adults) with Disabilities) Regulations 2013 (SI No 367 of 2013).

163 Mental Health Act 2001 (Approved Centres) Regulations 2006 (SI No 551 of 2006).

164 Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
(Amendment) Regulations 2022 (SI No 628 of 2022).

165 The Health Act 2007 (Care and Support of Residents in Designated Centres for Persons
(Children and Adults) with Disabilities) Regulations 2013 (SI No 367 of 2013).
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residents in approved centres under the Mental Health Act 2001.'% Equally, the
Interim Standards for Day Services for people with disabilities take a different
approach again — instead of placing obligations on service providers providing
day services, it focuses on the entitlements of people with disabilities to
independent advocacy, and for this to be facilitated. It should be noted that the
Interim Standards do not exist on a statutory basis and therefore any
entitlements are non-statutory.

The Commission takes the view that it is unsatisfactory to have disparate duties
on service providers to facilitate access to independent advocacy services, and
different entitlements to access services depending on the care setting where the
care for the at-risk adult is provided. There is a significant difference between
imposing a duty on service providers to engage with, and proactively facilitate
access to independent advocacy services, and merely requiring service providers
to provide information regarding independent advocacy services (as is the case
under the Mental Health Act regulations). The distinction is particularly important
in the context of adult safeguarding, where at-risk adults may experience
difficulties contacting an independent advocate themselves due to age, disability,
or circumstances, for example, not having access to a phone.

The regulations under the Health Act 2007 and Mental Health Act 2001,
discussed above, relate to care of older adults, adults with disabilities and adults
with mental health disorders more generally in terms of their care within
residential centres under the Health Act 2007 or approved centres under the
Mental Health Act 2001. They do not specifically relate to the adult safeguarding
context. However, as emphasised elsewhere in this Report, it is important for an
adult safeguarding framework to take a prevention-based approach. Residents in
residential centres or approved centres may need the assistance of an
independent advocate to help them to express views on their care and life in the
centre. Enabling them to do so may prevent adult safeguarding issues arising in
the future.

For example, if a resident in a nursing home feels uncomfortable in the presence
of another resident due to inappropriate sexual comments, an independent
advocate could help the resident engage with the staff in the nursing home to
facilitate a move to another part of the home, which could prevent the possibility
of the resident being sexually abused by the other resident. The staff would also
be able to take action in relation to other residents that are in the company of
the resident of concern, and make sure that safeguarding plans are in place.

166 Mental Health Act 2001 (Approved Centres) Regulations 2006 (SI 551 of 2006).
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Independent advocacy can be especially important in circumstances where at-
adults are residing in institutional settings. For instance, Browne notes in
Safeguarding Ireland’s scoping doiskment on independent advocacy:

in residential care settings, it may sometimes still be the case that the
traditional mode of control and “best interests” continues to operate and,
as a result, these facilities are to all intents and purposes places of
detention as well as care. An ethos of identifying and respecting the will
and preferences of people with reduced decision-making capacity and
responding accordingly may still not be the norm in some facilities."®’

The Commission believes that it would be beneficial for there to be consistency
across the regulations under the Health Act 2007 and the Mental Health Act 2001
in terms of the duties on service providers and the entitlements of independent
advocates and residents in respect of independent advocacy.®® As noted above,
the 2022 regulations'®® address many concerns raised by consultees in response
to the Commission’s Issues Paper, particularly in relation to the need for a
stronger duty to facilitate access to independent advocacy services. However,
they have only recently been introduced, and the Commission has no information
on the efficacy of their operation or whether they should be amended to bring
about operational improvements. For this reason, the Commission is not in a
position to recommend that the regulations on the care of older persons in
residential centres, or people with mental health disorders in approved centres,
should be amended to mirror the 2022 regulations concerning residential centres
for older persons. However, the Commission does recommend that the
Government should adopt a consistent approach to the duty to facilitate access
to independent advocacy services across all health and social care settings,
including for example, those regulated by the Health Act 2007 and the Mental
Health Act 2001.

In Chapter 7, the Commission discusses a number of non-statutory standards that
apply to specific services for example, those providing accommodation to
international protection applicants or people experiencing homelessness. It also

167 Browne, Independent Advocacy in Ireland — Current Context and Future Challenge
(Safeguarding Ireland 2018) at page 36.

168 The Mental Health Act 2001 (Approved Centres) Regulations 2006 came into operation on
the 1 November 2006, and have not been amended since then. Undoubtedly, thinking on
independent advocacy has progressed in the intervening years, as evident from the more
recent regulations under the Health Act 2007 for designated centres. The Commission
understands that reform of the Mental Health Act 2001 is expected and as discussed above,
this will likely place stronger obligations on service providers in respect of facilitating access
to independent advocacy services.

169 Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
(Amendment) Regulations 2022 (S| 628 of 2022). These regulations came into operation on
1 March 2023.
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discusses the Interim Standards for Day Services for people with disabilities and
the draft regulations for home support services. The Commission recommends
that the government should carefully consider whether relevant services, which
are not currently subject to statutory regulatory regimes including statutory
inspections, should be brought within such regulatory regimes. In the context of
independent advocacy, the Commission considers that the government should
adopt a consistent approach to the provision of independent advocacy across all
care settings. With that in mind, relevant funding agencies and Government
Departments should consider amending existing standards, or ensuring any
standards introduced in the future align with the independent advocacy
obligations in the regulations under the Health Act 2007 and Mental Health Act
2001. Equally, if the Government decides to regulate such services on a statutory
basis, it could impose independent advocacy obligations through primary or
secondary legislation.

R. 8.1

The Commission recommends that the Government should adopt a consistent
approach to the provision of independent advocacy across all care settings.

[8.98]

[8.99]

Regardless of the approach adopted at the level of detail, the Commission
believes that it is imperative that service providers who run residential centres for
adults with disabilities and approved centres for people with mental health
disorders are under an obligation to facilitate access to independent advocacy
services for residents within their centres. Accordingly, the Commission
recommends that the Health Act 2007 (Care and Support of Residents in
Designated Centres for Persons (Children and Adults) with Disabilities)
Regulations 2013 (SI No 367 of 2013) should be amended to require that
residential centres for adults with disabilities facilitate access to independent
advocacy services for adults residing in those centres. These regulations also
apply in relation to children with disabilities residing in residential centres. For
practical reasons, it may be necessary for duties to facilitate access to
independent advocacy services to apply equally in respect of adults and children
with disabilities in residential centres, otherwise there would not be parity in
treatment for adults and children with disabilities in the regulations. However, it is
beyond the scope of this project to consider whether residential centres for
children with disabilities should be required to facilitate access to independent
advocacy services.

In addition, the Commission recommends that the Mental Health Act 2001
(Approved Centres) Regulations 2006 (SI No 551 of 2006) should be amended to
require approved centres to facilitate access to independent advocacy services for
adults residing in those centres. If the reforms of the Mental Health Act 2001 take
place and a broader number of facilities are captured under the Act, the same
duty to facilitate access to independent advocacy services for adults in receipt of
services in those facilities should apply.
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R. 8.2

R. 8.3

The Commission recommends that the Health Act 2007 (Care and Support of
Residents in Designated Centres for Persons (Children and Adults) with
Disabilities) Regulations 2013 (SI No 367 of 2013) should be amended to require
designated centres for adults with disabilities to facilitate access to independent
advocacy services for adults residing in those centres.

The Commission recommends that the Mental Health Act 2001 (Approved
Centres) Regulations 2006 (SI No 551 of 2006) should be amended to require
approved centres to facilitate access to independent advocacy services for adults
residing in those centres.

[8.100]

[8.101]

As mentioned above, consultees expressed the view that more needs to be done
to ensure that service providers are required to engage with independent
advocates, who are acting on behalf of residents. Refusal or reluctance to engage
with independent advocates can arise in particular where the independent
advocate wishes to make a complaint on behalf of a resident who otherwise
would face barriers to making a complaint about the care they are receiving in
the centre. Service providers may be hostile to independent advocates being
involved in the complaints process, as they could highlight significant concerns
about institutional cultures or practices within the centre.

To combat this, the Commission recommends that amendments to the Health
Act 2007 (Care and Support of Residents in Designated Centres for Persons
(Children and Adults) with Disabilities) Regulations 2013 (SI No 367 of 2013), the
Mental Health Act 2001 (Approved Centres) Regulations 2006 (SI No 551 of 2006)
should provide that where a resident wishes for an independent advocate to
engage with a service provider for the purposes of making a complaint on behalf
of the resident, the service provider must engage with the independent advocate.

R. 8.4

The Commission recommends that amendments to the Health Act 2007 (Care
and Support of Residents in Designated Centres for Persons (Children and Adults)
with Disabilities) Regulations 2013 (SI No 367 of 2013) and the Mental Health Act
2001 (Approved Centres) Regulations 2006 (S| No 551 of 2006) should provide
that where a resident wishes for an independent advocate to engage with a
service provider for the purposes of making a complaint on behalf of the
resident, the service provider must engage with the independent advocate.

[8.102

The Commission is cognisant that its adult safeguarding framework needs to
extend across care settings to ensure that no at-risk adults fall through the gaps.
It endeavours to do this by placing safeguarding duties on service providers
within the health and social care sector, and in other sectors. This is discussed in
detail in Chapter 7. As mentioned above, independent advocacy can be a crucial
support for at-risk adults to help them to articulate and express their views on
the care they are receiving, which can serve to prevent safeguarding issues from
arising or existing issues being compounded.
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At present, not all services that at-risk adults attend or receive are regulated,
which makes it more difficult to mandate that service providers must abide by
requirements in relation to the provision of independent advocacy. For example,
professional home support services and day services are not currently regulated
in Ireland."® The regulation of other services is discussed in Chapter 7, where the
Commission recommends that the Government should carefully consider
regulating these services.

The Commission did consider introducing a broader statutory duty on all service
providers to facilitate access to independent advocacy for those in receipt of
services, regardless of the particular health or social care setting, or whether the
service provider is subject to regulation. However, the Commission believes that it
would be difficult to monitor and oversee compliance with the statutory duty in
circumstances where the service provider is unregulated. In contrast to service
providers regulated by HIQA and the Mental Health Commission, there is no
primary or secondary legislation outlining the obligations on unregulated service
providers. There is also no regulator to monitor compliance. The Commission
recommends in Chapter 7 that the Government should carefully consider whether
to introduce regulation for certain unregulated relevant services. These services
are listed in Chapter 7. If regulation is introduced for these services, the
Commission thinks that it would be important that the same independent
advocacy requirements that it proposes to apply to residential centres for older
people and people with disabilities and approved centres should also apply to
these new regulated services. In the meantime, pending regulation, consideration
could be given to amending contracts providing for section 38 and section 39
service arrangements between the HSE and unregulated service providers under
the Health Act 2004, or existing and future non-statutory standards, to place
obligations on such service providers to facilitate access to independent
advocacy for service users.

(b) A duty on the Safeguarding Body to facilitate access to
independent advocacy services when engaging directly with an at-
risk adult

In this Report, the Commission has recommended that the Safeguarding Body
should be permitted to exercise a number of functions in the context of adult
safeguarding. The functions of the Safeguarding Body are discussed further in

70 HIQA in its 2017 paper on Exploring the regulation of Health and Social Care Services,
suggested that the Department of Health and the Government should consider the
regulation of day care services, as an analysis of other jurisdictions highlighted that these,
and other care and support services are regulated in some other jurisdictions. For example,
Northern Ireland’s equivalent of HIQA, the Regulation and Quality Improvement Authority
("RIQA") regulates day care services and has specific regulations on this. See Health
Information and Quality Authority, Exploring the regulation of health and social care settings
— Disability Services (HIQA 2017) at pages 26 and 35.
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Chapter 5. It may be necessary for the Safeguarding Body to engage with at-risk
adults directly in the course of exercising these functions. Having an independent
advocate present to help an at-risk adult understand the purpose of the
Safeguarding Body's actions, what has happened or is going to happen, and to
help them communicate their perspective on the situation to relevant
professionals could make it easier for the at-risk adult in stressful and difficult
circumstances.

The Commission considers that it is essential that the voice of the individual is
heard when the Safeguarding Body engages with an at-risk adult directly in the
course of exercising their functions to empower the at-risk adult to make
decisions, in so far as they have the capacity to do so, and express their views on
any measures to safeguard them. The importance of independent advocacy in
the adult safeguarding context has been recognised in neighbouring jurisdictions.

The Commission recommends that adult safeguarding legislation should
introduce a duty on the Safeguarding Body to facilitate, so far as is reasonably
practicable, access to independent advocacy services where it engages with an
adult who is, or is believed to be, an at-risk adult, directly for the purposes of
exercising its functions under adult safeguarding legislation. This would involve,
for example, providing information regarding relevant independent advocacy
services and arranging a meeting with independent advocacy services for the
adult concerned. The Commission is conscious that it will not always possible to
provide for independent advocacy ahead of the Safeguarding Body exercising its
functions under adult safeguarding legislation. There may be situations where the
Safeguarding Body needs to act with urgency to respond to allegations of abuse
or neglect, particularly if there is apprehension that the life of the adult
concerned is in danger or that they would be at risk of serious harm if facilitating
access to independent advocacy resulted in a delay in gaining access to a person,
for example. For this reason, the Safeguarding Body could comply with this duty
to facilitate access to independent advocacy by facilitating access either before,
during or after it exercises its functions.

Some at-risk adults may have no difficulties engaging with adult safeguarding
processes, expressing their preferences and perspectives, or communicating with
relevant professionals. For this reason, in England, the statutory duty to ensure
that adults have access to independent advocacy only applies where (1) the
individual would have “substantial difficulty”’”" in being involved in the process

71 To decide whether someone has substantial difficulty in participating in safeguarding
enquiries or reviews in England, a local authority must assess whether an individual would
experience significant challenges in doing one of more of the following; (a) understanding
the relevant information, (b) retaining that information, (c) using or weighing that
information as part of the process of being involved, (d) communicating their views, wishes
or feelings (by talking, using sign language or any other means). See section 68(3) of the
Care Act 2014 (England).
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without the assistance of an independent advocate, and (2) there is no
appropriate individual available, who is not paid or professionally involved in
caring or treating the individual, to support and represent their wishes.'2 The
Commission agrees with the approach adopted in England in this respect. The
Commission therefore recommends that the proposed duty to facilitate access to
independent advocacy services should apply only where the Safeguarding Body is
satisfied that, without access to independent advocacy services, an adult who is,
or is believed to be, an at-risk adult may experience significant challenges in
doing one or more of the following:

(@) understanding relevant information;

(b) retaining that information;

(c) using or weighing that information as part of the process of
engaging with the Safeguarding Body;

(d) communicating their views, wishes, or feelings (whether by talking,
using sign language or any other means).

[8.109] The Commission also recommends that the proposed duty should apply only
where the Safeguarding Body determines that there is no suitable person who
could effectively support the adult who is, or is believed to be, an at-risk adult to
enable their involvement. A suitable person could include, for example:

e a person serving as a decision-making assistant, co-decision-
maker, decision-making representative, attorney, or designated
healthcare representative under the Assisted Decision-Making
(Capacity) Act 2015;

e an independent person who is not involved in providing
professional care or treatment or any other paid assistance to the
individual; or

e a person otherwise deemed appropriate to fulfil the role by
independently and appropriately supporting the individual.

172 Section 68 of the Care Act 2014 (England).
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R. 8.5

R. 8.6

R. 8.7

The Commission recommends that adult safeguarding legislation should
introduce a duty on the Safeguarding Body to facilitate, so far as is reasonably
practicable, access to independent advocacy services for an adult who is, or is
believed to be, an at-risk adult where it engages with such adult directly for the
purposes of exercising its functions under adult safeguarding legislation.

The Commission recommends that the proposed duty to facilitate access to
independent advocacy services should only apply where the Safeguarding Body is
satisfied that, without access to independent advocacy services, an adult who is,
or is believed to be, an at-risk adult may experience significant challenges in
doing one or more of the following:

(@) understanding relevant information;
(b) retaining that information;

(c) using or weighing that information as part of the process of engaging
with the Safeguarding Body;

(d) communicating their views, wishes, or feelings (whether by talking,
using sign language or any other means).

The Commission recommends that the proposed duty should apply only where
the Safeguarding Body is satisfied that there is no suitable person who could
effectively support the adult who is, or is believed to be, an at-risk adult to enable
their engagement with the Safeguarding Body.

[8.110]

[8.111]

(c) A duty to ensure access to independent advocacy in respect of
care and support (social care)

Many consultees who responded to the Issues Paper supported the introduction
of statutory provisions for independent advocacy in respect of decisions more
broadly, including care decisions and decisions about financial affairs. In other
words, they were in favour of statutory provisions applying beyond the adult
safeguarding context to social care more generally.

In England and Wales, the adult safeguarding statutory provisions are situated
within social care legislation and the relevant legislation and statutory code of
practice therefore contain provisions for access to independent advocacy in
respect of care and support more broadly.”” In Northern Ireland, although it is
proposed that the Adult Protection Bill will be adult safeguarding legislation only
without any provisions for social care, the Department of Health in Northern
Ireland has proposed that the Adult Protection Bill will include a statutory

173 Sections 67 and 68 of the Care Act 2014 (England), section 181 of the Social Services and
Well-being (Wales) Act 2014; Welsh Government, Social Service and Well-being (Wales) Act
2014 — Part 10 Code of Practice (Advocacy) (Welsh Government 2019), at page 16.
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provision for independent advocates who can assist adults at risk to be involved
in and influence decisions taken about their care more broadly.’”

[8.112] There are many justifications for including statutory provisions for access to
independent advocacy in respect of care and support in adult safeguarding
legislation. Providing independent advocacy in the care and support context
would mean that adults would be empowered and supported to protect
themselves from harm from the first indicators that they may be at risk of abuse
or harm. This could potentially help to prevent safeguarding issues from arising.
It would also potentially help adults to understand the benefits of social care or
financial supports that may be available to them, helping to reduce fear and
apprehension about services which may in turn prevent safeguarding issues
related to self-neglect, dependency on individuals or isolation from arising. As
mentioned elsewhere in this Report, adult safeguarding legislation should be
prevention-focused, and its provisions should seek to empower individuals to
protect themselves from harm at the earliest possible opportunity, and thereby
prevent safeguarding issues from arising down the line. Providing for
independent advocacy for care and support issues can protect against adult
safeguarding concerns emerging in the future.

[8.113] On the other hand, there are also many arguments against including broader
provisions in adult safeguarding legislation for access to independent advocacy
in respect of social care and support. At present, the social care landscape is
complex as provision of services is largely organised on a policy basis, as
opposed to in legislation.’> Therefore, it is unclear how a duty to arrange access
to independent advocacy services in respect of care and support would be
fulfilled by the Health Service Executive, or another body given the responsibility
for adult social care. Another concern is that fulfilment of a duty to ensure access
to independent advocacy services in respect of care and support would likely
result in a much greater demand for services. It would require careful
consideration of the resourcing and capacity of advocacy services nationally,
regionally, and locally.

[8.114] Earlier in this Chapter, the Commission recommends that the Government should
adopt a consistent approach to the provision of independent advocacy across all
care settings. These include settings within the health and social care sector, but
also in other sectors outlined in detail in Chapter 7. The recommendation below
relates to whether there should be a duty to ensure access to independent

174 Department of Health (Northern Ireland), Adult Protection Bill — Draft Final Policy Proposals
for Ministerial Consideration (July 2021) (2021) at section 7.

17> The Health Service Executive ("HSE") primarily has social care responsibilities to adults. Its
Social Care Division was established to support ongoing service requirements of older
people and people with disabilities.
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advocacy services in respect of care and support in primary adult safeguarding
legislation.

The Commission takes the view that a duty to ensure access to independent
advocacy services in respect of care and support would more appropriately
belong in social care legislation. In Chapter 1, the Commission recommends that
the Government should consider the introduction of a comprehensive statutory
framework for social care. Accordingly, the Commission recommends that if the
Government considers the introduction of a comprehensive statutory framework
for social care, as recommended in Chapter 1, the Government should also
consider the introduction of a duty on the Health Service Executive to ensure
access to independent advocacy in respect of the provision of social care services.

R. 8.8

The Commission recommends that if the Government considers the
introduction of a comprehensive statutory framework for social care, as
recommended in Chapter 1, the Government should also consider the
introduction of a duty on the Health Service Executive to ensure access to
independent advocacy in respect of the provision of social care services.

[8.116]

[8.117]

(d) Framework for provision or regulation of independent advocacy

In its Issues Paper, the Commission queried whether there is a need for a national
advocacy council in the context of adult safeguarding and whether such an
agency should be independent or should be located within an existing agency, if
established. Opinions among consultees varied on this question. Some consultees
believed that a national advocacy body was necessary in the context of adult
safeguarding considering the number of different bodies operating in the area.
Many consultees considered that the agency should be independent and not
established within an existing agency, to reinforce its independence from other
services and funding providers. Others considered that independent advocacy
services already exist and provide effective support to a diverse range of
individuals. In their view, creating a new body would be unnecessary considering
that existing services are operating effectively and with more resourcing, and
could meet demand that arises as a result of new duties being placed on service
providers and the Safeguarding Body to facilitate access to independent
advocacy services. Some consultees expressed the view that efforts should be
focused on establishing appropriate advocacy standards to support consistent
and quality advocacy practice.

On reflection, the Commission believes that the primary issue is that advocacy
services are provided by an organisation that is independent of the HSE, the
Safeguarding Body and service providers, such as nursing homes. As mentioned
earlier in this Chapter, the CIB currently provides independent advocacy services
through NAS and PAS. There is nothing to preclude the Government from
funding a further advocacy service to provide independent advocacy services to
adults who do not have disabilities or who do not qualify for PAS but who may be
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at risk of harm. Such a service could be established within the CIB or if such a
service were to be funded on a contract basis, the CIB or NAS could tender to
provide such a service without any requirement for legislative reform. The CIB is a
statutory body that has a legislative remit to provide advocacy services and is
independent of health and social care providers. Other agencies, for example,
Sage Advocacy, operating in the area could also tender to provide additional
independent advocacy services. Equally, the Government may decide that it
would be more efficient for independent advocacy services to be streamlined and
could take action in this respect by widening eligibility criteria of PAS and NAS,
merging the two services and expanding its scope, or establishing a national
advocacy council with a wide remit.

The Commission considers that issues relating to whether a national advocacy
council should be established, how independent advocacy services are funded
and what organisations provide such services are outside the scope of this
project, as long as advocacy services to which referrals are made are independent
of bodies providing and regulating health and social care services. If the
Government adopts the Commission’s proposals in respect of independent
advocacy duties outlined above, it would be necessary for it to give advance
consideration to how services are to be provided and funded on a national level
to ensure that no at-risk adult falls through the gaps because they do not meet
the eligibility criteria for PAS and NAS, or because there are insufficient resources.
While existing agencies such as Sage Advocacy provide services to older people
on a regional level, the capacity limits of such services would have to be taken
into account considering funding constraints. It may be the case that additional
resourcing of the sector would be necessary to meet the level of demand if
independent advocacy duties are introduced in adult safeguarding legislation,
and further embedded in regulations under the Health Act 2007 and Mental
Health Act 2001, any future legislation, or existing or future non-statutory
standards.

Numerous consultees and stakeholders referenced the need for qualification
requirements to apply to independent advocates and for certain quality and
service standards to apply to the provision of independent advocacy services.
Independent advocates, under the legislation being proposed by the
Commission, would interact with a wide range of adults who are, or are believed
to be, at-risk adults. For that reason, it is important to ensure that they are
suitably qualified, independent, competent and supervised to carry out the role.

As noted earlier in the Chapter, independent advocacy services are not presently
regulated, nor are there any plans to regulate these services. If the Commission’s
recommendations relating to independent advocacy are accepted and
implemented, this will give further legal recognition to the practice of
independent advocacy in Ireland. In that context, it may be worthwhile for the
government to consider whether a form of regulation for independent advocacy
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services is required that captures organisations providing independent advocacy
services, or individual independent advocates.

Notably, in New Zealand, the Health and Disability Commissioner Act 1994
creates a statutory role of the Director of Health and Disability Services Consumer
Advocacy to oversee independent advocacy services.'’® The Director of
Advocacy's functions include:

(a) to administer advocacy service agreements;

(b) to promote, by education and publicity, advocacy services;

(c) to oversee the training of advocates;

(d) to monitor the operation of advocacy services, and to report to the

Minister for time to time on the results of that monitoring.'”’

Section 26 of the Health and Disability Commissioner Act 1994 provides that
advocacy services should operate independently of the Health and Disability
Commissioner, the Ministry, purchasers, health care providers and disability
service providers. The role of the Director of Advocacy involves negotiating and

176 See also the Disability Services and Inclusion Act 2023 (Australia) (which commenced on 1
January 2024) that oversees the operations of advocacy services through funding
arrangements. Previously, advocacy services were required to obtain a certificate of
compliance under the Disability Services Act 1986. Now, providers only require a certificate
of compliance if they deliver a regulated activity. It allows the Minister to “make, vary or
administer” arrangements for the making of payments to a person, or to make, vary or
administer a grant of financial assistance to a person in relation to a number of eligible
activities including "advocacy supports or services”. Advocacy supports or services are
defined as supports or services to:

(a) to assist a person with disability to exercise choice or control in matters that affect
the person, including the provision of legal services; or

(b) to assist a person with disability to understand and advocate for their rights and to
uphold and enforce their rights, including the provision of legal services; or

() to influence community attitudes, government policy or laws in relation to the
rights and freedoms of people with disability.

The Act provides for statutory funding conditions including that the person implements and
maintains a complaint management and resolution system that “acknowledges the role of
advocates (including independent advocates)” and provides for “cooperation with, and
facilitates arrangements, for those advocates” to support people with disabilities who are
affected by the complaints process and wish to be supported by an advocate. A breach of
funding conditions can result in termination or variation of the funding agreement,
arrangement or grant. All funded service providers must also comply with the Code of
Conduct, and there is guidance aimed at providers and employees which provides more
detail on how to comply with obligations many of which involve providing information
about or engaging with advocates. See Disability Services and Inclusion (Code of Conduct)
Rules 2023 (Australia); Australian Government, Disability Services and Inclusion Code of
Conduct — Guidance for Providers (December 2023). See also Disability Services and Inclusion
(Compliance Standards and Alternative Compliance Requirements) Rules 2023 which makes
numerous references to the role of advocates.

177 Section 25 of the Health and Disability Commissioner Act 1994 (New Zealand).
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entering into advocate services agreements (with terms and conditions) on behalf
of the crown and monitoring the performance of each advocacy service
agreement.'”® The Director of Advocacy may from time to time, or shall, where
directed by the Minister, issue guidelines relating to the operation of advocacy
services.'” These guidelines should include provisions regarding the procedures
to be followed by advocates in carrying out their functions.® Every advocacy
service agreement imposes a duty, on any person who agrees to provide, or
arrange for the provision of, advocacy service, to ensure that the guidelines in
force are followed in the provision of services.®' This offers a useful model for
consideration should the government decide to examine the case for regulation
of independent advocacy services or independent advocates in this jurisdiction.

There are no national eligibility requirements that must be met for an individual
to become suitable for the role of independent advocate and no specific training
that must be undertaken, outside of requirements set by individual advocacy
organisations. The Commission is particularly concerned that there appears to be
no avenue to remove someone from acting as an independent advocate or
providing independent advocacy services where there has been serious
wrongdoing by an advocate or an independent advocacy organisation (as would
be the case with regulated activities or persons). It would be useful if there were
mechanisms to suspend independent advocates or investigate allegations in
relation to independent advocates, or an organisation that provides such services.
Such mechanisms could apply where, for example, the service provided is
consistently below standard, or the advocate has misconducted themselves in
their interactions with the person on whose behalf they are advocating. Given the
increasing importance of, and reliance on, independent advocacy in the health
and social care sector and other sectors, there is an acute need for
standardisation in training, conduct and procedures in respect of independent
advocacy to ensure that independent advocates working in the area have
sufficient expertise, are free from any conflict of interests, act in a person-centred
manner on behalf of the at-risk adult and respect their autonomy.

In saying this, the Commission takes the view that the regulation of independent
advocates is outside the scope of this project as this is a broader question that is
not specific to the adult safeguarding context. There are many different types of
independent advocacy organisations operating in Ireland outside of the adult
safeguarding sphere, and as such, the extent to which independent advocacy

178 Section 27 of the Health and Disability Commissioner Act 1994 (New Zealand).
179 Section 28(1) of the Health and Disability Commissioner Act 1994 (New Zealand).

180 Section 28(2) of the Health and Disability Commissioner Act 1994 (New Zealand). It should
also include any special procedures that should be followed when advocates are dealing
with any particular persons or classes of persons.

181 Section 27(2) of the Health and Disability Commissioner Act 1994 (New Zealand).
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organisations or individual independent advocates should be regulated involves
many competing considerations. This should be considered as a whole across the
various relevant sectors, as opposed to in isolation in the context of a regulatory
framework for adult safeguarding. As such, the Commission recommends that the
Government should consider whether a form of regulation of independent
advocates or independent advocacy services is required.

The Commission understands that often individual independent advocacy
organisations will have policies, guidelines and procedures in place that must be
observed by their staff.’8 However, there is no wider guidance available on a
national basis apart from the Code of Practice for independent advocates
published by the Decision Support Service in the context of the Assisted-Decision
Making (Capacity) Act 2015. This Code of Practice does not apply more broadly
to adults who are, or are believed to be, at-risk adults who do not fall within the
definition of “relevant person” for the purposes of the 2015 Act. The Commission
therefore recommends that adult safeguarding legislation should include a
provision to allow the the Safeguarding Body to publish a code of practice for
independent advocates providing support to adults who are, or are believed to
be at-risk adults. This can be done in the absence of regulation of independent
advocates or independent advocacy service providers, as demonstrated in the
Code of Practice for independent advocates providing advocacy to persons who
fall within the definition of “relevant person” for the purposes of the Assisted
Decision Making (Capacity) Act 2015.

As the Commission is making recommendations in respect of independent
advocacy provisions in regulations under the Health Act 2007 and the Mental
Health Act 2001, it considers that the Safeguarding Body may wish to prepare a
code of practice in conjunction with another body, for example HIQA or the
Mental Health Commission. The Commission’s proposed legislative provisions for
independent advocacy, allow for this eventuality.

R. 8.9

R. 8.10

The Commission recommends that the Government should consider whether a
form of regulation of independent advocates or independent advocacy services is
required.

The Commission recommends that adult safeguarding legislation should
include a provision to allow the Safeguarding Body to publish a code of practice
for independent advocates providing support to adults who are, or are believed
to be, at-risk adults.

182 For example, see Sage Advocacy, Nothing about you,/ without you — Service Policies and
Guidelines (2019).
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1. Introduction

Reporting of actual or suspected abuse or neglect of at-risk adults is an
important element of adult safeguarding and can result in safeguarding
assessments or screenings, which can allow at-risk adults to be supported to
protect themselves from harm at a particular time and to receive necessary health
or social care supports. In some cases, reporting may prevent further abuse or
neglect of a victim or other at-risk adults by an alleged perpetrator, or it may
uncover and bring an end to institutional abuse. Reporting can include self-
reporting of abuse or neglect by a victim and reporting by others, including
health or social care professionals, family members of at-risk adults, and
members of the community.

Reports may be based on:

(a) incidents of abusive or neglectful behaviour that reporting persons have
directly witnessed or experienced;

(b) signs or symptoms of harm that reporting persons have observed, such
as bruising, signs of emotional distress or malnourishment, or unfilled
medical prescriptions; or

(c) information provided to, or acquired by, reporting persons.

The need for reporting can arise in any setting, from community settings to
residential care settings, in which abuse or neglect of an at-risk adult may be
detected. Abuse or neglect of at-risk adults may be detected in various settings
including in the following:

(a) Community settings: where an at-risk adult is living in the community in
situations where an at-risk adult is, or is not, in receipt of formal care from
a family member, other person, or a public or private home care service;

(b) Residential care settings: where an at-risk adult is living in residential
care, such as a public or private nursing home or a residential centre for
people with disabilities, including a centre providing temporary
residential respite care;

(c) Day settings: where an at-risk adult attends a day service such as those
provided by voluntary bodies in arrangements under the Health Act 2004;

(d) Healthcare settings: safeguarding concerns may arise in healthcare
settings, such as primary care services and acute hospitals. Such concerns
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may involve at-risk adults who live in the community or in a residential
care centre;

(e) Financial services: in the provision of financial services by banks, post
offices, credit unions and others to at-risk adults. Financial abuse may
involve alleged perpetrators who are family members, friends, carers or
people who are unknown to the at-risk adult. Such concerns may involve
at-risk adults who live in the community or in a residential care centre;
and

() Community services settings, including sporting and religious bodies
and unincorporated associations: safeguarding concerns may arise
where at-risk adults are involved in, or are members of, bodies or
unincorporated associations involved in community activities, including
sporting and religious bodies and unincorporated associations, social
clubs and community centres.

There are various models for reporting actual or suspected abuse or neglect of
at-risk adults. Such reporting models may require, encourage or permit the
reporting of actual or suspected abuse or neglect of at-risk adults. Specific
protections or criteria may be attached to reporting. A summary of the various
reporting models is set out below:

(a) Permissive reporting: this model allows or permits people to report
actual or suspected abuse or neglect. A model of permissive reporting
may exist on a legislative basis or on a non-legislative basis. Similar to the
mandatory reporting model, the permissive reporting model may include
provision for protections for reporters to encourage reporting of
suspected abuse or neglect. As noted in the Issues Paper, permissive
reporting, in relation to adult abuse or neglect, refers to a system
whereby the law does not require or mandate individuals to report adult
abuse or neglect. Instead, individuals use their personal or professional
judgment and duty of care to determine whether or not to make a report
about abuse or neglect.’

(b) Universal mandatory reporting: this model requires that all persons,
irrespective of the setting or profession, must report actual or suspected
abuse or neglect.

1 Law Reform Commission, Issues Paper on A Regulatory Framework for Adult Safeguarding (LRC
IP—2019) at page 131
<https://www.lawreform.ie/ fileupload/Issues%20Papers/LRC%201P%2018-
2019%20A%20Regulatory%20Framework%20For%20Adult%20Safegaurding.pdf> accessed
on 6 April 2024.
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(c) Reporting for mandated persons, reporting of specified incidents
and reporting in specified settings:

() General reporting for mandated persons: under this model,
legislation provides that specified persons or office-holders known as
"mandated persons” are required to report actual or suspected abuse
or neglect. The thresholds for reporting can differ under this model.
Mandated persons may be required to report all knowledge or
suspicions of abuse or neglect. Mandated persons may be only
required to report where actual or suspected abuse or neglect meets
a certain threshold, or they may only be required to report specified
types of actual or suspected abuse or neglect. Mandated persons may
be required to report actual or suspected abuse of at-risk adults in
the course of:

(@) their work generally, whether in community-based services,
acute medical settings or residential care settings; or

(b) their work in specified settings only.

(i) Mandatory reporting of specified incidents: this model requires
the reporting of certain types of actual or suspected abuse or neglect
or harm. This is known as a reportable incidents model. Some forms
of this model may only mandate the reporting of, for example,
physical or sexual abuse while other forms may include additional
types of abuse or neglect.

(iii) Mandatory reporting in specified settings: under this model,
legislation may require the reporting of actual or suspected abuse in
specified settings only, such as in residential care settings, including
nursing homes and residential centres for persons with disabilities.
This model is often referred to as a hybrid model of reporting, and
may require the reporting of any actual or suspected abuse, or certain
types or incidents of actual or suspected abuse, which occur in
specified settings. Such a model may require reporting by all persons
working, volunteering or visiting specified settings, or may only
require reporting by certain persons working in specified settings who
are "mandated persons”.

[9.5] Irish law provides for offences of withholding information about certain offences
against “vulnerable persons” in specified circumstances and provides for
supervisory requirements to notify a regulator of particular incidents of abuse in
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specified settings.? Ireland has a permissive system of reporting in relation to
concerns of actual or suspected abuse of at-risk adults more broadly. As noted in
the Issues Paper, permissive reporting, in relation to adult abuse or neglect, refers
to a system whereby the law does not require or mandate individuals to report
adult abuse or neglect. Instead, individuals use their personal or professional
judgment and duty of care to determine whether or not to make a report about
abuse or neglect.? In other jurisdictions, permissive reporting is provided for on a
statutory basis. In Ireland, however, permissive reporting exists in the absence of
a specific statutory basis.

An effective system of reporting must have clearly defined structures and
procedures. It is important that the system is accessible to anyone who may need
to make a report, so they can do so in a timely manner. A system that supports
timely reporting can ensure that concerns are brought to light and addressed,
while also preventing risks of further abuse or neglect of the alleged victim or
others. People working or engaging with at-risk adults must be able to recognise
signs of abuse or neglect, and be aware of the clear reporting pathways available.
There have been several examples in Ireland of prolonged inaction, or the need
to rely on whistle-blowers, as seen in the cases of ‘Brandon’ and ‘Grace’ which are
discussed elsewhere in this Report.* Awareness of, and training on, a clearly
structured reporting system should ensure that these types of cases never
happen again.

Reporting also plays a role in data collection and the ability of the State to
recognise trends and allocate resources based on identified needs. Consistency in
reporting thresholds and procedures across different regions in Ireland would
allow needs for safeguarding supports to be more accurately identified and
deployed.

This Chapter considers the:

(@) current reporting regimes in Ireland;
(b) reporting models in other jurisdictions;

(c) gaps in existing reporting regimes;

2 See section 2 of this Chapter which discusses the current reporting regimes in Ireland.

3 Law Reform Commission, Issues Paper on A Regulatory Framework for Adult Safeguarding (LRC
IP—2019) at page 131.

4 McGarry, "HSE in damage control mode to block full publication of Brandon report” The Irish
Examiner (13 January 2022) <https://www.irishexaminer.com/opinion/commentanalysis/arid-
40783659.html> accessed on 6 April 2024.
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(d) arguments for and against mandatory reporting; and

(e) provision of statutory protection for those who make a report in good
faith.

Moreover, this Chapter proposes a reporting regime for Ireland based on
consultees’ views and existing research, which includes proposals for a reporting
model and statutory protection for those who report in good faith.

2. Current reporting regimes in Ireland

Although Ireland has a permissive regime for reporting knowledge or suspicion
of actual or suspected abuse or neglect of at-risk adults more broadly, there are
offences for the withholding of information about specified offences perpetrated
against "vulnerable persons”.> There are also supervisory regulatory provisions in
place which require the reporting of specified types of abuse or neglect in certain
settings under the Health Act 2007 and the Mental Health Act 2001, or where
particular arrangements are in place under the Health Act 2004 or the Assisted
Decision-Making (Capacity) Act 2015. Additionally, there are professional conduct
and ethical standards in place in respect of registered health and social care
professionals, which encompass the reporting of actual or suspected abuse or
neglect of patients or others, including at-risk adults.

This section outlines:

(a) the various requirements in place in Ireland to assist with identifying
whether there are any gaps in relation to the reporting of actual or
suspected abuse or neglect of at-risk adults which could give rise to
safeguarding concerns; and

(b) optional reporting mechanisms in Ireland that allow reports of actual or
suspected abuse or neglect to be made to certain bodies, including the
Office of the Ombudsman and the Office of the Confidential Recipient.

(a) Existing reporting requirements

() Criminal Justice (Withholding of Information on Offences against
Children and Vulnerable Persons) Act 2012

Existing legislation requires the reporting of abuse in circumstances where a
person knows or believes that certain offences have been committed against a
“vulnerable person”. Section 3(1) of the Criminal Justice (Withholding of

> See, for example, section 3(1) of the Criminal Justice (Withholding of Information on Offences
against Children and Vulnerable Persons) Act 2012.
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Information on Offences against Children and Vulnerable Persons) Act 2012
("2012 Act”) provides that a person shall be guilty of an offence if:

(@) they know or believe that an offence listed in Schedule 2 to the 2012 Act
has been committed by another person against a “vulnerable person”;
and

(b) they have information, which they know or believe might be of material
assistance in securing the apprehension, prosecution or conviction of that
other person for that offence, and they fail without reasonable excuse to
disclose that information, as soon as practicable, to a member of the
Garda Siochéana.®

The relevant offences set out under Schedule 2 to the 2012 Act include, among
others, offences of rape and sexual assault and the offence of assault causing
harm under section 3 of the Non-Fatal Offences against the Person Act 1997.7

Section 4 of the 2012 Act allows for a defence against an offence of withholding
information about knowledge or a belief that an offence has been committed
against a “vulnerable person” where the “vulnerable person” has capacity to form
a view about disclosure of that knowledge or belief and indicates that they do
not want the information to be shared with the Garda Siochana, and the person
concerned was aware of this view.2 Combined with a presumption of capacity,
this provision respects the individual's choice regarding disclosure.

Alternatively, where it has been shown that an individual lacks capacity, section
4(4) of the 2012 Act provides for a defence where the accused relied on the word
of a parent or guardian of a “vulnerable person” who, on behalf of the
“vulnerable person”, informed the accused that the relevant information should
not be disclosed to the Gardai.’

Furthermore, in the case where the perpetrator of the alleged offence is a parent
or guardian of the “vulnerable person”, the designated professional treating the
“vulnerable person” can decide, on reasonable grounds, that information should
not be disclosed to the Gardai because disclosing such information may threaten

6 Section 3(1) of the Criminal Justice (Withholding of Information on Offences against Children
and Vulnerable Persons) Act 2012.

7 Schedule 2 to the Criminal Justice (Withholding of Information on Offences against Children
and Vulnerable Persons) Act 2012.

8 Section 4(1) of the Criminal Justice (Withholding of Information on Offences against Children
and Vulnerable Persons) Act 2012.

9 Section 4(4) of the Criminal Justice (Withholding of Information on Offences against Children
and Vulnerable Persons) Act 2012.
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the health and wellbeing of the “vulnerable person”.’ In such a case, anyone who
knew of the designated professional’s view may use this as a defence against
withholding information of an offence listed in Schedule 2 to the 2012 Act.™

Recent research examining attitudes and awareness of adult safeguarding
practice in an Irish acute hospital setting has found that some hospital staff
(including nurses, doctors and health and social care professionals) are unaware
of their information sharing requirements under the 2012 Act. In a recent
participatory action research study, which surveyed 100 hospital staff including
nurses, doctors and health and social care professionals, only 66 members of staff
were aware of their information sharing requirements under the 2012 Act.™

(i) Criminal Justice Act 2011

More broadly, an offence of withholding information is provided for under the
Criminal Justice Act 2011 (“2011 Act”) where a person fails to disclose information
to a member of the Garda Siochéna as soon as it is practicable to do so, which
they know or reasonably believe might be of material assistance in preventing the
commission of a relevant offence or securing the apprehension, prosecution or
conviction of any other person for a “relevant offence”.’® Relevant offences
include, among others, the offence of fraud under the Criminal Justice (Theft and
Fraud Offences) Act 2001." The Commission is aware that staff of financial
service providers and forensic accountants contracted by the Office of the
General Solicitor for Minors and Wards of Court comply with these laws when
providing information in cases where it is suspected that fraud has been
committed against at-risk adults.

(i) Offences against the State (Amendment) Act 1998

A further offence of withholding information that applies more broadly than to
information about actual or suspected abuse or neglect of at-risk adults is the
offence in section 9 of the Offences against the State (Amendment) Act 1998
("1998 Act”). Section 9 of the 1998 Act provides for an offence of withholding

10 Sections 4(8) and (11) of the Criminal Justice (Withholding of Information on Offences
against Children and Vulnerable Persons) Act 2012.

11 Section 4(8) of the Criminal Justice (Withholding of Information on Offences against Children
and Vulnerable Persons) Act 2012.

12 Donnelly, Casey, Lynch, Deaveney, Scanlon, McKenzie, “Using Participatory Action Research
to Examine Attitudes and Awareness of Adult Safeguarding Practices in the Acute Hospital
Context” (September 2023) Vol 52 Issue Supplement 3 Age and Ageing at page 70
<https://academic.oup.com/ageing/issue-pdf/52/Supplement 3/51548837> accessed on 6
April 2024.

13 Section 19 of the Criminal Justice Act 2011.

14 Relevant offences for the purposes of section 19 of the Criminal Justice Act 2011 are set out
in Schedule 1 to the Criminal Justice Act 2011.

62


https://academic.oup.com/ageing/issue-pdf/52/Supplement_3/51548837

[9.20]

[9.21]

[9.22]

REPORT:. A REGULATORY FRAMEWORK FOR ADULT SAFEGUARDING

information in relation to the commission of a “serious offence”, which is defined
as including serious loss of, or damage to, property or a serious risk of any such
loss or damage.™®

(iv) Mental Health Act 2001 (Approved Centres) Regulations 2006

Some at-risk adults may be resident in approved centres under the Mental Health
Act 2001. The Mental Health Act 2001 (Approved Centres) Regulations 2006
provide, in regulation 32(3) relating to risk management procedures, that the
registered proprietor of an approved centre must notify the Mental Health
Commission of incidents occurring in the approved centre, with due regard to
any relevant codes of practice issued by the Mental Health Commission which
have been notified to the approved centre. The relevant incidents are not
specified in the regulations. However, “serious or untoward incidents or adverse
events involving residents”, residents absent without leave, suicide, self-harm,
assault and accidental injury to residents or staff are referenced in regulation
32(2) of the 2006 Regulations.

Under the Mental Health Act 2001, the Inspector of Mental Health Services has
the power to visit and inspect, at any time, any approved centre or other
premises where mental health services are being provided."”” While the Inspector
has the power to inspect services only, and therefore does not have the power to
investigate or assess individual incidents of actual or suspected abuse or neglect,
the Inspector has, among others, duties to:

(@) see every resident whom they have been requested to examine by the
resident themselves or by any other person; and

(b) see every patient the propriety of whose detention they have reason to
doubt.™

This means that the Inspector can take individual incidents into account in
inspecting services and writing their report to the Mental Health Commission
which contains the findings of their inspection.™

15 Sections 8 and 9 of the Offences Against the State (Amendment) Act 1998.
6. SI No 551 of 2006.

7 Section 51(2)(a) of the Mental Health Act 2001.

18 Section 52 of the Mental Health Act 2001.

19 Section 52 of the Mental Health Act 2001.
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(v) Health Act 2007

The Minister for Health has made regulations under the Health Act 20072 in
respect of the reporting of incidents in designated centres for older people®' and
designated centres for persons with disabilities?? to the Health Information and
Quality Authority (“HIQA"). The person in charge of the designated centre is
required to notify the Chief Inspector of Social Services, in writing, within three
working days of the occurrence of a “specified incident”,?* which include the
following:

(a) the unexpected death of a resident;

(b) any serious injury to a resident that requires immediate medical or
hospital treatment;

(c) any unexplained absence of a resident from a designated centre;

(d) any allegation of misconduct by the registered provider or by a member
of staff; and

(e) any occasion where the registered provider became aware that a member
of staff is the subject of a review by a professional body.>*

The Chief Inspector of Social Services must be notified, on a quarterly basis, of
the occurrence of a number of further incidents in both designated centres for
older people and designated centres for persons with disabilities. A record of the
occurrence of such an incident must be kept. These further incidents include:

(@) any occasion where restraint or a restrictive procedure was used;

(b) a recurring pattern of theft or burglary;

20 Section 101(1) of the Health Act 2007. “Designated centre” is defined in section 2 of the
Health Act 2007.

21 Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
Regulations 2013 (SI No 415 of 2013).

22 Health Act 2007 (Care and Support of Residents in Designated Centres for Persons (Children
and Adults) with Disabilities) Regulations 2013 (SI No 367 of 2013).

23 Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
Regulations 2013 (SI No 415 of 2013), regulation 31(1).

24 Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
Regulations 2013 (SI No 415 of 2013), Schedule 4, para 7(1); Health Act 2007 (Care and
Support of Residents in Designated Centres for Persons (Children and Adults) with
Disabilities) Regulations 2013 (SI No 367 of 2013), regulation 31(1).
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(c) any death, including cause of death; and

(d) such other adverse incident as the Chief Inspector of Social Services may
require.®

Persons in charge of designated centres for people with disabilities are also
required to report, at quarterly intervals, on the occurrence of non-serious injuries
to residents.?® Where no incidents occur that require notification to the Chief
Inspector of Social Services, the registered provider is required to inform the
Chief Inspector of this every six months.?’

(vi) Health Act 2004

Under sections 38 and 39 of the Health Act 2004, the Health Service Executive
("HSE") may enter into service arrangements with service providers for the
provision of health or personal social services. These service providers are
required to comply with reporting obligations set out in the relevant service
arrangements which relate to the reporting of “Incidents” and “Serious
Reportable Events".?®

Service providers are required to notify the HSE of the occurrence of any
identified incidents, including serious incidents.?® An “incident” is defined as “an
event or circumstance which could have or did lead to unintended and/or
unnecessary harm”. This includes "adverse events which result in harm; near
misses which could have resulted in harm, but did not cause harm, either by
chance or timely intervention; and staff or service user complaints which are
associated with harm”. Incidents can be clinical or non-clinical in nature.

Where a “Serious Reportable Event” occurs, the Chief Executive Officer (or
equivalent) of section 38 and 39 service providers should immediately notify the

25 Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
Regulations 2013 (SI No 415 of 2013), Schedule 4, para. 7(2); Health Act 2007 (Care and
Support of Residents in Designated Centres for Persons (Children and Adults) with
Disabilities) Regulations 2013 (SI No 367 of 2013), regulation 31(3).

26 Health Act 2007 (Care and Support of Residents in Designated Centres for Persons (Children
and Adults) with Disabilities) Regulations 2013 (SI No 367 of 2013), regulation 31(3).

27 Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
Regulations 2013 (SI No 415 of 2013), regulation 31(4); Health Act 2007 (Care and Support
of Residents in Designated Centres for Persons (Children and Adults) with Disabilities)
Regulations 2013 (SI No 367 of 2013), regulation 31(4).

28 HSE, Section 38 Documentation <https://www.hse.ie/eng/services/publications/non-
statutory-sector/section-38-documentation.html> accessed on 10 April 2024; HSE, Section
39 Documentation <https://www.hse.ie/eng/services/publications/non-statutory-
sector/section-39-documentation.html> accessed on 10 April 2024.

29 HSE, Section 38 Service Arrangement — Part One (revised March 2024), Clause 1.1; HSE,
Section 39 Service Arrangement — Part One (revised March 2024), Clause 23.6.
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HSE and other applicable bodies which may include the State Claims Agency,
HIQA and the Mental Health Commission.?° The service arrangements define a
"Serious Reportable Event” as “a serious, largely preventable patient safety
incident that should not occur if the available preventative measures have been
implemented by healthcare providers”.3! The relevant categories of Serious
Reportable Events for the purposes of this Report are patient protection events
and criminal events.??

Patient protection events are as follows:

(@) a dependent person being discharged to the wrong person;

(b) patient death or serious disability associated with a patient absconding
from a healthcare facility; and

(c) all sudden, unexplained deaths or injuries which result in serious disability
of a person who is an in-patient/resident.*

Criminal events are as follows:

(a) any instance of care ordered or provided by someone impersonating a
healthcare professional;

(b) abduction of a patient of any age while being cared for in a healthcare
service facility;

(c) sexual assault of a patient or other person within, or on the grounds of, a
healthcare service facility; and

(d) death or serious injury/disability of a patient or other person resulting
from a physical assault that occurs within, or on, the grounds of a
healthcare service facility.>*

30 HSE, Section 38 Service Arrangement — Part One (revised March 2024), Clause 3.2(c)(xvii) and
HSE, Section 39 Service Arrangement — Part One (revised March 2024), Clause 3.2(c)(xiv).

31 HSE, Section 38 Service Arrangement — Part One (revised March 2024), Clause 1.1; HSE,
Section 39 Service Arrangement — Part One (revised March 2024), Clause 1.1.

32 HSE, Serious Reportable Events (SREs): HSE Implementation Guidance Document (26 January
2015) at page 4.

33 HSE, Serious Reportable Events (SREs): HSE Implementation Guidance Document (26 January
2015) at page 4.

34 HSE, Serious Reportable Events (SREs): HSE Implementation Guidance Document (26 January
2015) at page 4.
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Service providers are also required to ensure that any requirements of the
National Treasury Management Agency (Amendment) Act 2000 and of the State
Claims Agency are complied with in relation to the notification of incidents.3*

(vit) Codes of Professional Conduct and Ethics for Registered Health and
Social Care Professionals

Provisions relating to reporting are also included in Codes of Professional
Conduct and Ethics published by bodies responsible for the regulation of the
health and social care professions.

The Health and Social Care Professional Council (“CORU") regulates a number of
health and social care professions in Ireland. CORU is comprised of registration
boards specific to each profession. These registration boards publish Codes of
Professional Conduct and Ethics particular to each profession. However, there are
many provisions within such codes that are common to all of the codes for the
professions regulated by CORU. All professionals regulated by CORU have a duty
to comply with their code, and must keep up to date with legal developments
that affect their professional practice.?® There are a number of duties relating to
the reporting of concerns which are contained in the code of each profession.
Health and social care professionals must:

(@) report concerns they have in relation to the welfare of “vulnerable adults”
to the appropriate authorities;*’

35 Clause 3.2(c)(iv) and clauses 23.8 and 23.12.

36 Dietitians Registration Board, Dietitians Registration Board Code of Professional Conduct and
Ethics (CORU 2019) at page 5; Medical Scientists Registration Board, Medical Scientists
Registration Board Code of Professional Conduct and Ethics (CORU 2019) at page 5; Optical
Registration Board, Optical Registration Board Code of Professional Conduct and Ethics for
Dispensing Opticians (CORU 2019) at page 5; Optical Registration Board, Optical Registration
Board Code of Professional Conduct and Ethics for Optometrists (CORU 2019) at page 5;
Occupational Therapists Registration Board, Occupational Therapists Registration Board Code
of Professional Conduct and Ethics (CORU 2019) at page 5; Podiatrists Registration Board,
Podiatrists Registration Board Code of Professional Conduct and Ethics (CORU 2021) at page
5; Physiotherapists Registration Board, Physiotherapists Registration Board Code of
Professional Conduct and Ethics (CORU 2019) at page 5; Radiographers Registration Board,
Radiographers Registration Board Code of Professional Conduct and Ethics (CORU 2019) at
page 5; Social Care Workers Registration Board, Social Care Workers Registration Board Code
of Professional Conduct and Ethics (CORU 2019) at page 5; Speech and Language Therapists
Registration Board, Speech and Language Therapists Registration Board Code of Professional
Conduct and Ethics (CORU 2019) at page 5; Social Workers Registration Board, Social
Workers Registration Board Code of Professional Conduct and Ethics (CORU 2019) at page 5.

37 Section 8 of each Code of Professional Conduct and Ethics published by CORU. All Codes are
available at <https://coru.ie/health-and-social-care-professionals/codes-of-professional-
conduct-and-ethics/> accessed on 6 April 2024.
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(b) put the safety and well-being of service users before professional or other
loyalties in relation to raising concerns about safety and quality of care;

(c) inform an appropriate person or authority if they are aware of systems or
service structures that lead to unsafe practices which put service users,
themselves or others at risk;

(d) raise the issue outside of the organisation if their concerns are not
resolved, despite reporting them to an appropriate person or authority;

(e) act to prevent any immediate risk to a service user by notifying the
relevant authorities of any concerns they have about service user safety
as soon as possible; and

(f) report any serious breaches of behaviour or “malpractice” by themselves
or others. Malpractice includes negligence, incompetence, breach of
contract, unprofessional behaviour, causing danger to health, safety or
the environment, and covering up any of those issues.®

The Medical Council's Guide to Professional Conduct & Ethics for Registered
Medical Practitioners states that when sharing information about a patient with
health professionals and others involved in the medical care and healthcare of
the patient, registered medical practitioners should ensure that there is a
justifiable basis for doing so and only share such information as is necessary.°
Registered medical practitioners must be alert to the possibility of abuse of
“vulnerable persons” and should notify the appropriate authorities if they have
concerns.*

Registered nurses and registered midwives must report any safety concerns they
have about the healthcare environment and help to find solutions through
appropriate lines of authority, such as their manager, employer or relevant
regulatory body.*! The supporting guidance in the Code of Professional Conduct
and Ethics for Registered Nurses and Registered Midwives states that this

38 Section 20 of each Code of Professional Conduct and Ethics published by CORU.

39 Medical Council, Guide to Professional Conduct & Ethics for Registered Medical Practitioners
9t edition (1 January 2024) at paragraph 27.1 <https://www.medicalcouncil.ie/news-and-
publications/publications/guide-to-professional-conduct-and-ethics-for-registered-
medical-practitioners-2024.pdf> accessed on 6 April 2024.

40 Medical Council, Guide to Professional Conduct & Ethics for Registered Medical Practitioners
9t edition (1 January 2024) at paragraph 6.1.

41 Nursing and Midwifery Board of Ireland, Code of Professional Conduct and Ethics for
Registered Nurses and Registered Midwives (11 May 2021) at page 16
<https://www.nmbi.ie/NMBI/media/NMBI/Code-of-Professional-Conduct-and-
Ethics.pdf?ext=.pdf> accessed on 6 April 2024.
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responsibility extends to reporting concerns where it is considered that patient
dignity is not respected.* If the safety or wellbeing of a patient or colleague is
affected or put at risk by another colleague’s actions, omissions or incompetence,
registered nurses and midwives must take appropriate action to protect people
from harm before immediately reporting such conduct to their manager,
employer and, if necessary, the relevant regulatory body.*

(vii) The HSE's National Policy and Procedures — reporting by HSE and
HSE-funded services

The HSE's Safeguarding Vulnerable Persons at Risk of Abuse National Policy and
Procedures (the “HSE’s National Policy and Procedures”) outline the procedures
for responding to concerns or allegations of abuse arising in the community and
in HSE-managed and HSE-funded service settings.*

The outcome of any preliminary screenings of safeguarding concerns that arise in
HSE-managed or HSE-funded service settings must be notified by the relevant
service to the local HSE Safeguarding and Protection Team, who must agree to
any subsequent actions.*

The HSE also states that if there are significant concerns in relation to a
“vulnerable person” at any stage in the preliminary screening procedure, the
Chief Officer (“CO") of the HSE Community Healthcare Organisation in which the
Safeguarding and Protection Team is based must be notified immediately.* The
CO must immediately notify the HSE's Director of Social Care.#” The HSE has
stated that notification to, and advice from, the HSE's National Incident
Management Team should be considered in such circumstances.*®

42 Nursing and Midwifery Board of Ireland, Code of Professional Conduct and Ethics for
Registered Nurses and Registered Midwives (11 May 2021) at page 17.

43 Nursing and Midwifery Board of Ireland, Code of Professional Conduct and Ethics for
Registered Nurses and Registered Midwives (11 May 2021) at page 20.

44 Health Service Executive, Safeguarding Vulnerable Persons at Risk of Abuse National Policy &
Procedures (2014) at page 27
<https://assets.hse.ie/media/documents/ncr/personsatriskofabuse.pdf> accessed on 6 April
2024,

4> Health Service Executive, Safeguarding Vulnerable Persons at Risk of Abuse National Policy &
Procedures (2014) at page 30.

46 Health Service Executive, Safeguarding Vulnerable Persons at Risk of Abuse National Policy &
Procedures (2014) at page 27.

47 Health Service Executive, Safeguarding Vulnerable Persons at Risk of Abuse National Policy &
Procedures (2014) at page 30.

48 Health Service Executive, Safeguarding Vulnerable Persons at Risk of Abuse National Policy &
Procedures (2014) at page 27.
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The HSE's National Policy and Procedures do not apply in private service settings,
such as in private nursing homes, privately provided and funded home care
services or private hospitals.

(ix) The Patient Safety (Notifiable Incidents and Open Disclosure) Act
2023

Previously, open disclosure was on a voluntary basis applicable to HSE and HSE-
funded service providers only.* If a patient safety incident occurred in the
provision of healthcare by a health services provider, the provider had the option
to make an open disclosure to the patient.

At the time of writing, the Patient Safety (Notifiable Incidents and Open
Disclosure) Act 2023 (“2023 Act”) has not yet been commenced. A
commencement order is required under section 1(2) of the 2023 Act. The 2023
Act introduces a legislative framework for the mandatory open disclosure of
certain patient safety incidents which occur in the course of the provision of a
public or private healthcare service. Upon commencement of the 2023 Act, if a
patient safety incident listed in Schedule 1 to the 2023 Act occurs during the
provision of a health service, there is an obligation on the health practitioner
concerned to notify the health service provider. The health service provider is
obliged to notify HIQA, the Chief Inspector of Social Services or the Mental
Health Commission, depending on the health service provided.>® There is a
further obligation on the health service provider to notify the patient concerned
or a "relevant person” in cases where it would not be appropriate or is not
possible to inform the patient.”!

A failure by a health service provider to comply with the mandatory open
disclosure procedure will amount to a criminal offence and a fine of up to

4% Part 4 of the Civil Liability (Amendment) Act 2017; Civil Liability (Open Disclosure) (Prescribed
Statements) Regulations 2018 (SI No 237 of 2018); HSE, Open Disclosure Policy:
Communicating with Patients Following Patient Safety Incidents (NATOD-POL-001) (29 April
2019). The HSE Open Disclosure Policy went out for consultation in 2021. The launch of this
revised policy is currently on hold due to the forthcoming commencement of the Patient
Safety (Notifiable Incidents and Open Disclosure) Act 2023. The policy will require further
alignment with the Department of Health's National Open Disclosure Framework (2023) and
the Patient Safety (Notifiable Incidents and Open Disclosure) Act 2023. At the time of
writing, the Act has not yet commenced and a commencement order is required under
section 1(2) of the Act. See also, Department of Health, National Open Disclosure
Framework (2023) (19 October 2023)
<https://www.gov.ie/pdf/?file=https://assets.gov.ie/273442/1b63c986-f080-4c78-86e2-
3e3d2al16fd22.pdf#page=null> accessed on 6 April 2024.

30 Sections 27, 28 and 29 of the Patient Safety (Notifiable Incidents and Open Disclosure) Act
2023. The Act has not yet commenced and a commencement order is required under
section 1(2) of the Act.

>1 Section 7 of the Patient Safety (Notifiable Incidents and Open Disclosure) Act 2023.
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€5,000.>% The 2023 Act does not explicitly mention the consequences of failing to
comply with mandatory open disclosure by health practitioners. However, a
failure to comply is likely to be addressed through the fitness to practice
procedure relevant to that practitioner’s profession. Furthermore, the 2023 Act
provides for a review of the operation of the 2023 Act no later than 2 years after
the commencement of the 2023 Act.*

The Commission welcomes the 2023 Act, which aims to provide further
transparency to incidents that occur during the provision of health care services.
However, each of the incidents in the list of incidents required to be notified in
Schedule 1 to the 2023 Act, or in regulations made under section 8 of the 2023
Act, could be categorised as a clinical incident. This creates a gap where harm or
a risk of harm, which does not amount to a “notifiable incident” listed in Schedule
1 to the 2023 Act or in regulations made under section 8 of the Act, is not
required to be notified under the 2023 Act.

(b) Discretionary reporting pathways

(i) The HSE's National Policy and Procedures — community reports

As set out at paragraph 9.36 above, the HSE's National Policy and Procedures
outline the procedures for responding to concerns or allegations of abuse arising
in the community and in HSE-managed or HSE-funded service settings.>
Safeguarding concerns arising in the community that are unrelated to the
provision of a health or social care service can be notified to the local HSE
Safeguarding and Protection Team and a preliminary screening can be carried
out by the local HSE Safeguarding and Protection Team.> Such concerns may be
notified to the HSE's Safeguarding and Protection Teams by alleged victims,
family members, friends or neighbours of alleged victims, health and social care
professionals, and other members of the public. Concerns or allegations may also
be referred to the HSE's Safeguarding and Protection Teams by other bodies to
whom a complaint or allegation has been reported, including the Garda
Siochana, HIQA, the Mental Health Commission and advocacy bodies.

(i) The Office of the Confidential Recipient

The Office of the Confidential Recipient acts as a voice and advocate for at-risk
adults. The Confidential Recipient is a person appointed by, but independent of,

52 Part 8 of the Patient Safety (Notifiable Incidents and Open Disclosure) Act 2023.
33 Section 80(1) of the Patient Safety (Notifiable Incidents and Open Disclosure) Act 2023.

>4 Health Service Executive, Safeguarding Vulnerable Persons at Risk of Abuse National Policy &
Procedures (2014) at page 27.

%> Health Service Executive, Safeguarding Vulnerable Persons at Risk of Abuse National Policy &
Procedures (2014) at page 27.
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the HSE.*® The Confidential Recipient acts for people with disabilities and older
people who are receiving services in residential care, day services and any
community service from the HSE or by organisations funded, or partially funded,
by the HSE who wish to report issues with the care they have received or are
receiving.”” Once the Office of the Confidential Recipient receives a complaint,
the Office assesses it and decides whether it comes under its remit. The
Confidential Recipient has received concerns and complaints in respect of the
HSE's acute hospital setting and private nursing homes.>® However such concerns
and complaints fall outside the remit of the Confidential Recipient.® If the
complaint is under its remit, the Office of the Confidential Recipient refers the
complaint to the CO of the HSE's Community Healthcare Organisation in the at-
risk adult’s area.® In serious cases, the Office of the Confidential Recipient refers
the complaint to the HSE's National Director of the Community Healthcare
Organisation.®’ The CO has 15 days to respond to the Office of the Confidential
Recipient with an assessment.®> However, an outcome may take longer than 15
days.®® The complaint remains open until the Confidential Recipient is satisfied
that the person raising the concern agrees with the outcome or an appropriate
reason has been given as to why the concern cannot be solved immediately.®*

Reports to the Office of the Confidential Recipient can relate to abuse, negligence
and mistreatment, poor care practices, funding, placement and planning. The
data published by the Office of the Confidential Recipient divides the reports it
receives into the two subcategories of care issues and adult safeguarding.® In
2021, there were 218 reports received, 155 of which came under the remit of the
Office.®® In 2021, there were 96 reports about care issues, which represented 62%

%6 Health Service Executive, Report a concern about a vulnerable adult’s care
<https://www?2.hse.ie/complaints-feedback/report-a-concern-about-a-vulnerable-adult/>
accessed on 6 April 2024; Health Service Executive, Confidential Recipient Annual Report
2022 (2023) at page 3
<https://www.hse.ie/eng/about/who/complaints/confidentialrecipient/confidential-
recipient-annual-report-2022.pdf> accessed on 6 April 2024.

57 Health Service Executive, Confidential Recipient Annual Report 2021 (2022) at page 3
<https://www.hse.ie/eng/services/publications/disability/confidential-recipient-annual-
report-2021.pdf> accessed on 6 April 2024.

>8 Health Service Executive, Confidential Recipient Annual Report 2022 (2023) at page 7.
39 Health Service Executive, Confidential Recipient Annual Report 2022 (2023) at page 7.
60 Health Service Executive, Confidential Recipient Annual Report 20217 (2022) at page 5.
61 Health Service Executive, Confidential Recipient Annual Report 20217 (2022) at page 5.
62 Health Service Executive, Confidential Recipient Annual Report 2022 (2023) at page 11.
63 Health Service Executive, Confidential Recipient Annual Report 20217 (2022) at page 5.
64 Health Service Executive, Confidential Recipient Annual Report 2021 (2022) at page 10.
65 Health Service Executive, Confidential Recipient Annual Report 2021 (2022) at page 7.
66 Health Service Executive, Confidential Recipient Annual Report 2021 (2022) at page 7.

72


https://www2.hse.ie/complaints-feedback/report-a-concern-about-a-vulnerable-adult/
https://www.hse.ie/eng/about/who/complaints/confidentialrecipient/confidential-recipient-annual-report-2022.pdf
https://www.hse.ie/eng/about/who/complaints/confidentialrecipient/confidential-recipient-annual-report-2022.pdf
https://www.hse.ie/eng/services/publications/disability/confidential-recipient-annual-report-2021.pdf
https://www.hse.ie/eng/services/publications/disability/confidential-recipient-annual-report-2021.pdf

[9.47]

[9.48]

[9.49]

REPORT:. A REGULATORY FRAMEWORK FOR ADULT SAFEGUARDING

of the reports, compared to 59 reports about adult safeguarding, which
represented 38% of the overall reports.®” Data from 2015 to 2021 indicated that
there was a trend of more care issue reports being made than adult safeguarding
reports. However, the margin varies depending on the year.®

(iii) The Office of the Ombudsman

The Office of the Ombudsman has the remit to investigate complaints in relation
to actions taken by “reviewable agencies” which include, for example,
government departments, public bodies, publicly funded voluntary and private
bodies, the HSE, agencies delivering health and personal social services on behalf
of the HSE, charitable organisations, voluntary bodies and public nursing homes
run by the HSE. Complaints to the Ombudsman can be made in relation to a wide
range of issues, including adult social care, unfair decisions, misleading advice,
failures to follow procedures, communicate clearly, provide a promised service or
fairly manage complaints.

Complaints in relation to private healthcare are excluded from the remit of the
Ombudsman. Since 2005, the Ombudsman has the power to investigate
complaints under the Disability Act 2005 concerning failures by public services to
provide accessible buildings, services and information. Since August 2015, the
Ombudsman can deal with complaints in relation to administrative actions of
private nursing homes that receive public funding.

The Ombudsman can conduct an investigation upon receipt of a complaint in
relation to a reviewable agency.®® The complainant must first have used an
internal complaint procedure, if available, including any appeal procedures.” The
complaint is examined to establish whether it is within the remit of the Office. The
specific powers of the Ombudsman in relation to conducting an examination or
an investigation are set out in section 7 of the Ombudsman Act 1980. The
Ombudsman may investigate any action by, or on behalf of, a reviewable agency
in the performance of administrative functions and may carry out a preliminary
examination. The Ombudsman is concerned with:

(@) whether an action has, or may have, adversely affected an eligible person;
and

(b) whether the action was or may have been:

67 Health Service Executive, Confidential Recipient Annual Report 20217 (2022) at page 9.
68 Health Service Executive, Confidential Recipient Annual Report 2021 (2022) at page 9.
9 The Ombudsman can also initiate an investigation without having received a report.

70 Section 4(5)(b)(iii) of the Ombudsman Act 1980.
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(i) taken without proper authority;

(i) taken on irrelevant grounds;

(iii) the result of negligence or carelessness;

(iv) based on erroneous or incomplete information;
(v) improperly discriminatory;

(vi) based on an undesirable administrative practice;

(vii) a failure by a reviewable agency to give reasonable assistance and
guidance to an eligible person under section 4A of the
Ombudsman Act 1980; or

(viii) otherwise contrary to fair or sound administration.”!

If the Ombudsman finds that the eligible person was adversely affected and one
of the conditions in (b)(i)-(viii) applies in respect of the action and the reviewable
agency did not take steps to rectify this, the Ombudsman can make a
recommendation to the agency to review what it has done, change its decision,
or offer an appropriate remedy. While the recommendations of the Ombudsman
are not binding on an agency, they are followed in the majority of cases.”? If a
recommendation is not accepted by a reviewable agency, the Ombudsman can
report such non-acceptance to the Oireachtas, and the matter can be referred to
the relevant Oireachtas Committee.

3. Reporting models in other jurisdictions

The reporting models in place in other jurisdictions range from permissive
reporting to various types of mandated reporting, including universal mandatory
reporting, reporting for mandated persons, and a reportable incidents model. The
table below provides a summary of the reporting models in certain jurisdictions.
Certain jurisdictions were, at the time of writing, considering proposals or
drafting new legislation in relation to reporting models. Where the table
highlights any proposed legislation, the relevant jurisdiction has been categorised
according to the existing reporting model at the time of writing this Report.

71 Section 4(2) of the Ombudsman Act 1980.

720mbudsman, Developing and Optimising the Role of the Ombudsman (2011)
<https://www.ombudsman.ie/publications/submissions-and-proposals/developing-and-
optimising/> accessed on 6 April 2024.
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Jurisdiction

Legislation

Is a duty owed?

By whom?

When does the duty
arise?

Universal mandatory reporting

Nova Scotia
(Canada)

Newfoundland
& Labrador
(Canada)

Reporting by mandated persons or office-holders

Section 5(1)
of the Adult
Protection
Act

Adult
Protection
Act 2014 (as
amended)

Every person
who has
information.

All individuals,
regardless of
whether the

information was
obtained under

privilege.”

Every person who has
information indicating
that an adult is in need
of protection shall
report the information
to the minister.
Anyone who believes
that an adult may be
an adult in need of
protective intervention
must immediately
report all information
to the provincial
director, a social
worker or a peace
officer.

Scotland

Reporting by
mandated
public bodies
or office-
holders.

Section 5(3)
of the Adult
Support and
Protection
(Scotland)
Act 2007.

The following

public bodies and

office-holders:

(a) the Mental
Welfare
Commission;

(b) the Care
Inspectorate;

(c) Healthcare

Improvement

Scotland;

Where a relevant public
body or office-holder
knows or believes a

person is an adult at risk

and that action is
required to protect the
person from harm.

73 Newfoundland and Labrador, Adult Protection Act 2021, Part Il, s. 12; this obligation has
been in place since the Adult Protection Act commenced in 2014: see Newfoundland and
Labrador, Point in Time Adult Protection Act 2014, Part Il, s. 12
<https://www.assembly.nl.ca/legislation/sr/pointintime/pitstatutes/pita04-

01.20190627.htm> accessed on 6 April 2024.
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(d) the Public
Guardian;

(e) local
authorities;

(f) the chief
constable of
the Police
Service of
Scotland;

(g) the relevant
health board;
and

(h) any other
public body or
office-holder
as the Scottish
Ministers may
specify by
order.

Wales

Duty to report
adults at risk

Section 128
of the Social
Services and
Well-being
(Wales) Act
2014

The following
public bodies and
office-holders:

(@) the local
policing body
and chief
officer of
police for the
police area;

(b) any relevant
local authority;

(c) the Secretary
of State, in
specified
circumstances;

Reasonable cause to
suspect that a person is
an adult at risk.
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(d

(e)

()

9

(h)

specified
providers of
probation
services;

a relevant
local health
board;

a relevant
NHS Trust;

the Welsh
Ministers, to
the extent that
they are
discharging
certain
functions; and

such person,
or a person of
such
description, as

regulations
may specify.

Permissive reporting (statutory)

South

Australia the Ageing

(Australia) and Adult
o Safeguarding

Permissive Act 1995

reporting on a
statutory basis.

Section 22 of = No duty.

Permissive reporting by
any person of suspicion
that a vulnerable adult is
at risk of abuse. The
South Australian Law
Reform Institute
recommended in 2022
that a mandatory
assessment and
voluntary reporting

system is preferred.”

74 South Australian Law Reform Institute, Autonomy and Safequarding are not Mutually
Inconsistent: A Review of the Operation of the Ageing and Adult Safeguarding Act 1995 (SA)
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British Section 46 of | Anyone who has When a person has
Colombia the British information. information indicating
(Canada) Columbia that an adult is abused
Adult or neglected, the person
Guardianship may report the
Act 1996. circumstances to a
designated agency.
Permissive reporting (non-statutory)
Northern The drafting | A duty on Health  Where there is a belief
Ireland of the Adult  and Social Care that there is reasonable
Protection Trusts, the Police | cause to suspect that an
Currently - . o
o Bill is Service of adult meets the criteria
PErMISSIve on currently in Northern Ireland, of an adult at risk and in
anon- | progress. the Public Health  need of protection.”
statutory basis.
_ Agency, the
There is a Regulation and
Proposal to Quality
introduce |
_ mprovement
reporting for Authority and
mandated .
independent
persons and .
) providers
office-holders. -
commissioned or
contracted to
provide health or
social care
services.
Victoria Proposed Individuals, Proposals for permissive
(Australia) adult agencies and their | reporting on a statutory
staff, including basis, with statutory
Currently . . .
o financial protection for reporters
permissive o .
i Institutions. from any negative
reporting on a

(Report 17, September 2022) at para 5.1.4

<https://law.adelaide.edu.au/ua/media/2202/salri-aas-report.pdf> accessed on 6 April 2024.

7> The Northern Irish Department of Health has proposed to define an “adult at risk and in
need of protection” as a person aged 18 or over: (a) who exposure to harm through abuse,
neglect or exploitation may be increased by their personal characteristics and/or life
circumstances; (b) who is unable to protect their own well-being, property, assets, rights or
other interests; and (c) where the action or inaction of another person or persons is causing,
or is likely to cause, him/her to be harmed.
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non-statutory | safeguarding

consequences of

basis. legislation.” making a report).
England Permissive No duty. N/A

o (non-
Permissive statutory).

reporting on a
non-statutory
basis.

Reportable incidents model

Australia The Aged Residential care Unreasonable use of
(Federal) Care Act facilities and force, sexual assault by
1997 (as providers of staff, psychological or
Reportable . .
o amended). professional home = emotional abuse,
incidents care and flexible unexpected deaths,
model o . . :
care services in stealing or financial
the community. coercion by a staff
member only, neglect,
use of restrictive
practices and
unexplained absences.
British Section 50 of = Designated If a designated agency
Colombia the British agency that has reason to believe
(Canada) Columbia receives a report that a criminal offence
Adult under section 46 has been committed
Duty J_EO report Guardianship = of the British about an adult about
app'lymg to Act 1996. Columbia Adult whom a report is made
de5|gr?ated Guardianship Act  under section 46 of the
agencies who 1996. British Columbia Adult
believe that an Guardianship Act 1996,
offence has
the agency must make a
been .
) report to the police.
committed.
England Regulation Registered Reportable incidents
18 of the persons in respect | include any abuse or
Reportable Care Quality allegation of abuse in
incidents - . .
Commission relation to a service user

76 Office of the Public Advocate (Victoria), Line of Sight: Refocussing Victoria’s Adult
Safeguarding Laws and Practices (18 August 2022) at page 104
<https://www.publicadvocate.vic.gov.au/resource/file?id=277> accessed on 6 April 2024.
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model in (Registration) | of regulated and any incident which

designated Regulations | activity. is reported to, or

settings. 2009. investigated by, the
police.

Some of the reporting models outlined above are considered in further detail
below in order to identify the advantages and disadvantages of each model, in
particular those that have been updated since the publication of the Issues Paper
in January 2020.

(a) Scotland

The Adult Support and Protection (Scotland) Act 2007 provides a framework for
adult protection in Scotland, which consists of a number of duties, including a
duty to report,”” a duty to cooperate,’® a duty to make inquiries,”® and a duty to
have regard to the importance of providing advocacy and other services.?’ The
duty to report applies to certain designated public bodies and office-holders such
as the Mental Welfare Commission, all councils or local authorities, the Public
Guardian, the chief constable of the Police Service of Scotland, and other public
bodies and office-holders as prescribed by Scottish Ministers.8! Section 5(3) of
the Adult Support and Protection (Scotland) Act 2007 mandates reporting where
such bodies and office-holders know or believe that a person is an adult at risk
and action is required to protect that person from harm.2 The accompanying
Code of Practice provides that, even where the public body or office-holder is in
doubt, the referral should be made and treated as a referral by the receiving
authority.83 Upon receiving a referral, the receiving authority in Scotland has a
duty to make inquiries and may take such investigative measures as are deemed

7 Section 5(3) of the Adult Support and Protection (Scotland) Act 2007.
78 Section 5(2) of the Adult Support and Protection (Scotland) Act 2007.
79 Section 4 of the Adult Support and Protection (Scotland) Act 2007.

80 Section 6 of the Adult Support and Protection (Scotland) Act 2007; Donnelly and O'Brien
“Speaking Up Against Harm: Options for Policy and Practice in the Irish Context” (University
College Dublin March 2018) at page 14
<https://researchrepository.ucd.ie/server/api/core/bitstreams/01900f8a-4958-49¢9-8d59-
f61791b36853/content> accessed on 6 April 2024.

81 Section 5(1) of the Adult Support and Protection (Scotland) Act 2007.
82 Section 5(3) of the Adult Support and Protection (Scotland) Act 2007.

83 The Scottish Government, Adult Support and Protection (Scotland) Act 2007: Code of
Practice (28 July 2022) at page 27 <https://www.gov.scot/publications/adult-support-
protection-scotland-act-2007-code-practice-3/documents/> accessed on 6 April 2024.
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necessary to assess whether the adult is an adult at risk of harm and to determine
what action should be taken to protect them.®

(b) England

The Care Act 2014 is described as a permissive reporting system.®> However,
where an English local authority has reasonable cause to suspect that an adult in
the area needs care and support, is experiencing, or is at risk of, abuse or neglect
and that adult is unable to protect themselves against such abuse or neglect, the
local authority must make enquiries to decide appropriate action.2¢ While
reporting is permissive, once a safeguarding concern is reported or referred to a
local authority, the local authority must gather information and consider whether
there is reasonable cause to believe that an adult with care and support needs is
experiencing, or is at risk of, abuse or neglect.?’ If the local authority determines
that there is reasonable cause to suspect that the adult is experiencing, or is at
risk of, abuse or neglect, it is under a duty to make enquiries and take further
action.

(c) Northern Ireland

At the time of writing, Northern Ireland has a system of permissive reporting.
However, consideration has been given to the introduction of a general statutory
duty to report adult protection concerns. The Adult Safeguarding Prevention and
Protection in Partnership Policy provides guidance for reporting concerns that an
adult is, or may be, at risk of being harmed or in need of protection.® The Policy
states that a report should be made to the Health and Social Care (“HSC") Trust
Adult Protection Gateway Service if there is a clear and immediate risk of harm
from abuse, neglect or exploitation, or to the Police Service of Northern Ireland

84 The Scottish Government, Adult Support and Protection (Scotland) Act 2007: Code of
Practice (28 July 2022) at page 27.

85 Donnelly and O'Brien “"Speaking Up Against Harm: Options for Policy and Practice in the Irish
Context” (University College Dublin March 2018).

86 Section 42 of the Care Act 2014 (England).

87 Section 42 of the Care Act 2014 (England); Association of Directors of Adult Social Services, A
framework for making decisions on the duty to carry out safeguarding adults enquiries: Advice
Note (July 2019) at page 5 <https://www.adass.org.uk/media/7326/adass-advice-note.pdf>
accessed on 6 April 2024.

88 Department of Health, Social Services and Public Safety (Northern Ireland) and Department
of Justice (Northern Ireland), Adult Safeguarding: Prevention and Protection in Partnership
(July 2015) at page 7 <https://www.health-
ni.gov.uk/sites/default/files/publications/dhssps/adult-safeguarding-policy.pdf> accessed
on 6 April 2024.
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("PSNI") if a crime is alleged or suspected.® Similar to the situation in the
Republic of Ireland, Northern Ireland has a number of duties to report across
existing legislation that may be relevant in certain adult safeguarding scenarios.
However, there is no general duty to report adult safeguarding concerns.*

In 2020, the Department of Health in Northern Ireland published a consultation
document on legislative options to inform the development of an Adult
Protection Bill.” The publication posed questions to consultees regarding the
introduction of a statutory duty to report. The document highlighted the findings
of an independent review into a specific incident,? which noted that “confusion
about what to report” has meant that “the culture within which safeguarding is
operating has resulted in the ‘risk averse’ practice of reporting everything”.%3

Proposals to introduce a mandatory duty to report received widespread support
from consultees. However, concerns were raised in relation to potential over-
reporting and the need for additional resourcing and training to effectively
implement such a duty.?* Following this positive response, the Department of
Health in Northern Ireland published its draft proposals for ministerial

89 Department of Health, Social Services and Public Safety (Northern Ireland) and Department
of Justice (Northern Ireland), Adult Safeguarding: Prevention and Protection in Partnership
(July 2015) at page 37; Department of Health (Northern Ireland), Adult Protection Bill — Draft
Final Policy Proposals for Ministerial Consideration (July 2021) at para 2.27
<https://www.health-
ni.gov.uk/sites/default/files/consultations/health/adult%20protection%20bill-
final%20policy%20proposals.pdf> accessed on 6 April 2024.

% Department of Health (Northern Ireland), Legislative options to inform the development of an
Adult Protection Bill for Northern Ireland (17 December 2020) at para 2.29
<https://www.health-ni.gov.uk/sites/default/files/consultations/health/consultation-
document-adult-protection-bill.pdf> accessed on 6 April 2024.

91 Department of Health (Northern Ireland), Legislative options to inform the development of an
Adult Protection Bill for Northern Ireland (17 December 2020) at para 2.29.

92 Department of Health (Northern Ireland) and Adult Social Care and Health Management
Associates, Independent Whole Systems Review into Safeguarding and Care at Dunmurry
Manor Care Home Evidence Paper 1 Adult Safeguarding within a Human Rights Based
Framework in Northern Ireland (September 2020) <https://www.health-
ni.gov.uk/sites/default/files/publications/health/Adult-Safeguarding-
Briefing-%20Dunmurry-Manor-Review-Team-Sept-2020.pdf> accessed on 6 April 2024.

93 Department of Health (Northern Ireland) and Adult Social Care and Health Management
Associates, Independent Whole Systems Review into Safeguarding and Care at Dunmurry
Manor Care Home Evidence Paper 1 Adult Safeguarding within a Human Rights Based
Framework in Northern Ireland (September 2020) at page 13; Department of Health
(Northern Ireland), Legislative options to inform the development of an Adult Protection Bill
for Northern Ireland (17 December 2020) at para 2.34.

9 Department of Health (Northern Ireland), Adult Protection Bill Consultation Analysis Report (5
July 2021) at page 5 <https://www.health-
ni.gov.uk/sites/default/files/consultations/health/consultation%20documant-
adult%20protection%20bill.pdf> accessed on 6 April 2024.
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consideration in July 2021.% These draft proposals include the introduction of
reporting obligations for specific groups of people across health and social care
in cases where there is reasonable cause to suspect that an adult meets the
criteria of “an adult at risk and in need of protection”.%®

[9.58] Additionally, it is proposed to provide for statutory guidance in the Adult
Protection Bill to explain the duty to report and make the legislation more
accessible.’” The Department of Health in Northern Ireland has identified that
consideration should be given to the additional resources and training required
to implement a duty to report.®

(d) Australia (Federal)

[9.59] At the federal level in Australia, there is no reporting model in place that
mandates the reporting of concerns of actual or suspected abuse or neglect or
at-risk adults in general. Federal legislation focuses on the regulation of services
provided to older people. The Aged Care Act 1997, as amended, sets out a
framework of federal laws that protect the rights of older people in government-
funded care. The Aged Care Act 1997 establishes a model of mandatory reporting
on providers of residential care and professional care services in the
community.® In April 2021, the Serious Incident Response Scheme commenced,
which "complements existing provider obligations under the [Aged Care] Act
[1997] and strengthens responsibilities for providers to prevent and manage
incidents, focusing on the safety and wellbeing of older Australians”.'® The
Serious Incident Response Scheme extends to residential aged care, home care
and flexible care delivered in homes or community settings. Section 54-3 of the
Aged Care Act 1997 outlines the reportable incidents that are required to be
notified to the Aged Care Quality and Safety Commission under the Serious
Incident Response Scheme, which include the following incidents:

9 Department of Health, Adult Protection Bill — Draft Final Policy Proposals for Ministerial
Consideration (July 2021) <https://www.health-
ni.gov.uk/sites/default/files/consultations/health/adult%20protection%20bill-
final%20policy%20proposals.pdf> accessed on 6 April 2024.

% Department of Health, Adult Protection Bill — Draft Final Policy Proposals for Ministerial
Consideration (July 2021).

97 Department of Health, Legislative options to inform the development of an Adult Protection
Bill for Northern Ireland (2020) at para 2.47 <https://www.health-
ni.gov.uk/sites/default/files/consultations/health/consultation-document-adult-protection-
bill.pdf> accessed on 6 April 2024.

% Department of Health (Northern Ireland), Adult Protection Bill Consultation Analysis Report (5
July 2021) at page 5.

9 Section 54-3 of the Australian Aged Care Act 1997.

100 Aystralian Department of Health and Aged Care, 2027-22 Report on the Operation of the
Aged Care Act 1997 at page 95.
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(a) unreasonable use of force against a care recipient;

(b) unlawful sexual contact, or inappropriate sexual conduct, inflicted on a
care recipient;

(c) psychological or emotional abuse of a care recipient or unexpected death
of a care recipient;

(d) stealing from, or financial coercion of, a care recipient by a staff member
of the provider;

(e) neglect of a care recipient;
(f) inappropriate use of restrictive practices; and

(g) unexplained absence of a care recipient from the service.

The duty to report applies to providers of residential care services and providers
of flexible care in a residential setting. A report must be made if any of the
aforementioned reportable incidents have occurred, are alleged to have occurred,
or are suspected to have occurred involving a victim, or an alleged victim, who is
a residential care recipient in connection with the provision of residential care or
flexible care in a residential setting.’®" The period of time provided to report a
reportable incident depends on whether an incident is categorised as Priority 1 or
2.

(e) Victoria (Australia)

Although the State of Victoria has been described as having “the most
comprehensive approach to safeguarding with legislation to protect and support
older people, people with capacity issues and individuals who are at risk from
family members”,'% the State of Victoria nevertheless recognised the need for
specialised adult safeguarding legislation in a report by the Office of the Public
Advocate in 2022. The report found that the “patchwork” of different agencies,
with specific roles limited to the regulation of services, was difficult to navigate

101 Aged Care Quality and Safety Commission, Serious Incident Response Scheme: Guidelines for
residential aged care providers (Version 1.8, October 2022) at page 21
<https://www.agedcarequality.gov.au/sites/default/files/media/SIRS-guidelines-for-
residential-aged-care-providers.pdf> accessed on 6 April 2024. The Aged Care Quality and
Safety Commission refer to people receiving aged care as “aged care consumers” or
“consumers”.

102 Health Information and Quality Authority and Mental Health Commission, Adult
Safeguarding: Background document to support the development of national standards for
adult safeguarding, Dublin: Health Information and Quality Authority (2018) at para 3.6.2.
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and the lack of a “central point for service providers and the public to report
concerns about abuse, neglect or exploitation of an at-risk adult” was a concern
in the existing framework.'% The report highlighted system failures of adults at
risk of harm and made recommendations to ensure the State of Victoria

does "not lose sight of any adult in our community who may be at risk of
experiencing violence, abuse or neglect.”1%*

In particular, the report recommended that:

(a) adult safeguarding legislation should be enacted to allow for a clear
pathway of reporting abuse of at-risk adults to an established
safeguarding agency;'®

(b) reporting should not be mandatory; and

(c) statutory protections should be introduced to “protect reporters from any
negative consequences of making a report”.1%

(f) Nova Scotia (Canada)

Adult Protection Services in Nova Scotia are governed by the Adult Protection Act
1989, as amended in 2014. Section 5(1) of the Adult Protection Act states:

Every person who has information, whether or not it is confidential
or privileged, indicating that an adult is in need of protection shall
report that information to the Minister.'”

The corresponding Adult Protection Policy Manual elaborates on the purpose of
section 5 of the Adult Protection Act, stating that the intention of a duty to report
is to “alleviate any reluctance on the part of health professionals and lay people
to report their suspicions of self-neglect, abuse and/or neglect of adults who
reasonably and probably are unable to protect themselves”.' The Adult

103 Office of the Public Advocate (Victoria), Line of Sight: Refocussing Victoria's Adult
Safeguarding Laws and Practices (18 August 2022) at page 6.

104 Office of the Public Advocate (Victoria), Line of Sight: Refocussing Victoria's Adult
Safeguarding Laws and Practices (18 August 2022) at page 6.

105 Office of the Public Advocate (Victoria), Line of Sight: Refocussing Victoria's Adult
Safeguarding Laws and Practices (18 August 2022) at page 15.

106 Office of the Public Advocate (Victoria), Line of Sight: Refocussing Victoria's Adult
Safeguarding Laws and Practices (18 August 2022) at page 104.

107 Section 5(1) of the Adult Protection Act 2014.

198 Department of Health and Wellness (Nova Scotia), Adult Protection Policy Manual (10
October 2022) at para 2.3 <https://novascotia.ca/dhw/ccs/documents/Adult-Protection-
Policy-Manual.pdf> accessed on 6 April 2024.
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Protection Act does not cover financial abuse. If an individual suspects an adult
who cannot protect themselves due to diminished physical or mental capacity
has been financially abused, the person must report that to the police under the
Criminal Code of Canada.®

The policy document outlines that an “"Adult Protection” worker will consider
court action against an individual if they have evidence that:

(a) information concerning an adult in need of protection was knowingly and
intentionally not reported to “Adult Protection”;

(b) information was reported maliciously; or

(c) a contravention of the Adult Protection Act occurred.™®

The relevant Minister has a duty to make inquiries upon receipt of a report. If
there are reasonable and probable grounds to believe an adult is in need of
protection, an assessment must be made."

Under sections 16 and 17 of the Adult Protection Act, a failure to report is an
offence,’? "
than one thousand dollars or imprisonment for not more than one year, or
both”.""3 The Protection for Persons in Care Act 2004 imposes mandatory
reporting duties on health facility administrators'™ and service providers,
intended to protect people living in residential care. Section 6 of the 2004 Act
states that any person “may"” report suspected abuse.'®

punishable on summary conviction and is liable to a fine of not more

115

There are no annual reporting requirements placed on the Health and Wellness
department of Nova Scotia regarding figures related to either the Adult
Protection Act or the 2004 Act. Accordingly, there is very little commentary on
the effectiveness of the 1989 Act, the 2004 Act and universal mandated reporting
in Nova Scotia.

199 Department of Health and Wellness (Nova Scotia), Adult Protection Policy Manual (10
October 2022) at para 2.3.

110 Department of Health and Wellness (Nova Scotia), Adult Protection Policy Manual (10
October 2022) at para 2.3.1.

"1 Section 6 of the Adult Protection Act 2014 (Nova Scotia).

12 Section 16 of the Adult Protection Act 2014 (Nova Scotia).

13 Section 17 of the Adult Protection Act 2014 (Nova Scotia).

114 Section 4 of the Protection for Persons in Care Act 2004 (Nova Scotia).
115 Section 5 of the Protection for Persons in Care Act 2004 (Nova Scotia).

116 Section 6 of the Protection for Persons in Care Act 2004 (Nova Scotia).
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(g) Newfoundland and Labrador (Canada)

The Adult Protection Act commenced in 2014""7 and the current version of the
Act has been in place since 2021. Since 2014, the Adult Protection Act has
imposed a legal obligation on "a person who reasonably believes that an adult
may be an adult in need of protective intervention” to report all information to
the provincial director, a social worker or a peace officer.'® The duty to report
applies to information which is subject to solicitor-client privilege."" The
supporting policy manual states that the obligation to report is immediate:

a legal obligation exists for all individuals in the province of
Newfoundland and Labrador to immediately report situations of
possible abuse, neglect or self-neglect where an adult may lack
capacity and may be in need of protective intervention.?°

Section 37 of the Adult Protection Act provides for offences committed in

contravention of the Act, which includes a failure by an individual to comply with

the obligation to report:

a person who contravenes this Act or the regulations is guilty of an
offence and is liable on summary conviction to a fine not
exceeding $10,000 or to imprisonment for a term not exceeding
one year in default of payment or to both a fine and
imprisonment.'?!

2021 legislation amended the Adult Protection Act to legislate for investigation
timelines, to ensure the Adult Protection Act reflected indigenous and cultural
considerations specific to Newfoundland and Labrador, and to ensure regional

health authority staff can intervene and support adults for an interim period with

17 See Newfoundland and Labrador, Point in Time Adult Protection Act 2014, Part Il, section
<https://www.assembly.nl.ca/legislation/sr/pointintime/pitstatutes/pita04-
01.20190627.htm> accessed on 6 April 2024; Newfoundland and Labrador, Point in Time
Adult Protection Act 2019, Part I, section 12
<https://www.assembly.nl.ca/legislation/sr/pointintime/pitstatutes/pita04-
01.20221214.htm#12> accessed on 6 April 2024.

118 Newfoundland and Labrador, Adult Protection Act 2021, Part Il, section 12(1).
119 Newfoundland and Labrador, Adult Protection Act 2021, Part Il, section 12(5).

120 Department of Children, Seniors and Social Development (Government of Newfoundland
and Labrador), Adult Protection Act Provincial Policy Manual 2019 (27 September 2023) at
page 25 <https://www.gov.nl.ca/cssd/files/Adult-Protection-Policy-Manual-2022.pdf>
accessed on 6 April 2024.

121 Department of Children, Seniors and Social Development (Government of Newfoundland
and Labrador), Adult Protection Act Provincial Policy Manual 2019 (27 September 2023) at
page 22.

12
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the court’s authority.’?> Some of these amendments were made on foot of a Five-
Year Report on the Adult Protection Act, which was published in 2020.'%3 The
relevant Government minister is obliged to perform a statutory review of the
Adult Protection Act, its regulations and principles every 5 years, with the view to
considering areas for improvement.’* The 2020 report includes figures on the
number of reports received between 2014 and 2019 and how those proceedings
progressed.'?

In its overview, the report states that between 2014 and 2019, 1,671 reports were
received.’?® Reports undergo an initial screening by social workers of the regional
health authority. Between 2014 and 2019, 1,345 reports were accepted and
evaluated. A significant 83% of reports came from “the community”. Of the
reports received and evaluated, only 85 reports (6.3%) proceeded to
investigation.'?” A further 34.9% of reports evaluated resulted in the adult being
offered supportive services to mitigate risk.'?

Of the 85 reports that proceeded to investigation, 55% of investigations resulted
in no further intervention and 39% resulted in the provision of professional or
supportive services. 127 7 cases resulted in an emergency intervention. The court
granted an order to conduct an investigation under section 25 of the Adult

122 "Proposed Changes to Adult Protection Act Under Review" VOCM Local News Now (5
November 2021) <https://vocm.com/2021/11/05/adult-protection-act-review/> accessed
on 6 April 2024.

123 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) <https://www.gov.nl.ca/cssd/files/Adult-Protection-Act-Five-Year-
Report Final.pdf> accessed on 6 April 2024.

24 Newfoundland and Labrador, Adult Protection Act 2021, Part Il, section 11.

125 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at page 9.

126 The population of Newfoundland and Labrador was estimated to be 531,948 on 1 January
2023: Newfoundland & Labrador, Department of Finance, “Population stood at 531,948 as of
January 1, 2023" <https://www.gov.nl.ca/fin/economics/eb-population/> accessed on 6
April 2024. The population stood of Newfoundland and Labrador at 529,426 in 2016:
Newfoundland & Labrador Statistics Agency, Department of Finance
<https://www.stats.gov.nl.ca/Statistics/Topics/population/PDF/Annual Pop Prov.PDF>
accessed on 6 April 2024.

127 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020).

128 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at page 11.

129 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at pages 10-11.
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Protection Act in 6 cases and a warrant was exercised to remove the adult to a
place of safety in 3 cases.'®

If a report is accepted for an evaluation, the Adult Protection Act states that a
social worker, with the consent of the adult who is or may be in need of
protective intervention, shall commence an evaluation within 5 days, to be
completed within 10 days.'" Staff of the regional health authorities indicated in
the Five-Year Report that these timeline expectations were difficult to
meet'*’because of difficulties contacting clients, geographical distances travelled
to complete evaluations and adverse weather conditions.

Resourcing was also identified in the Five-Year Report as a “significant
challenge”.’® Social workers highlighted that adult protection work and its
expected timelines required social workers to disproportionately focus their time
on adult protection cases, to the detriment of their regular clients.’*

Other figures worth noting include the following:

(a) 80% of reports accepted were for adults aged 60 years or older;'®

(b) 31% of reports accepted were for alleged abuse or neglect occurring in

the adult's own home; 3¢

() 44.1% of reports accepted were assessed as low risk, with 6% assessed as

extremely high-risk, necessitating immediate response;'*” and

130 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at page 12.

131 Newfoundland and Labrador, Adult Protection Act 2021, Part Il, section 13(2)(a)-(b).

132 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at page 19.

133 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at page 19.

134 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at page 17.

135 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at page 7.

136 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at page 7.

137 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at page 9.
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(d) the most common source of accepted report of alleged abuse or neglect

came from family members (38.3%) and the adult themselves (31.8%).'38

Overall, the Five-Year Report summarised that stakeholder feedback was largely

positive and that the Adult Protection Act is a “robust piece of legislation”.’®

(h) Comparative conclusions

There is much to learn from the experiences of reporting models in other
jurisdictions. Regardless of what model of reporting is proposed, there must be a
clear definition of an adult at risk of harm in Ireland.™® A comprehensive
reporting model must be focused on the harm it seeks to prevent. To do so, there
must be clarity on who is most likely to be affected by harm. While clarity on this
point is important for every aspect of adult safeguarding, it is particularly
important in the context of reporting where individuals considering making a
report must be confident that the alleged victim is an adult at risk of harm and
adult safeguarding legislation applies. In Scotland and England, statutory
guidance is published to provide clarity on interpretation of the relevant
legislation.

(i) Reporting thresholds

The Commission’s review of the legislation in other jurisdictions has highlighted
the benefits of providing clarity and guidance on the thresholds at and above
which a report is required to be made. The thresholds vary across jurisdictions.
Donnelly points out the contrast between the differing objectives of jurisdictions
in their approach to reporting models.™! For some jurisdictions, such as Nova
Scotia, a “paternalistic approach” is taken to protect adults at risk of harm
whereby a low threshold of harm is required to be reported by any individual,
regardless of profession or setting.’ In other jurisdictions, the objective of
reporting mechanisms is to safeguard the at-risk adult while preventing harm.
Chapter 3 of this Report outlines the guiding principles to underpin adult
safeguarding in Ireland. These principles empower at-risk adults to live
autonomously and without intrusion by the State which may affect their right to

138 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at page 10.

139 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at page 30.

140 Donnelly and O'Brien “Speaking Up Against Harm: Options for Policy and Practice in the
Irish Context” (University College Dublin March 2018) at page 27.

141 Donnelly and O'Brien “Speaking Up Against Harm: Options for Policy and Practice in the
Irish Context” (University College Dublin March 2018) at page 27.

142 Donnelly and O'Brien “Speaking Up Against Harm: Options for Policy and Practice in the
Irish Context” (University College Dublin March 2018) at page 27.
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self-determination. Thresholds for reporting requirements must be informed by
these guiding principles.

(ii) Use of resources

Another point that deserves analysis, when comparing experiences of reporting
models in other jurisdictions, is the use of resources. The level of resources
required to facilitate the receipt and investigation of reports under a universal
mandatory reporting model, where over-reporting is likely to be prevalent, may
be more than is required in a jurisdiction that has mandatory reporting with
specified limitations and thresholds.™? Significant funding and resources would
be required to address the volume of reports received under a system whereby
the general public would be required to report any concern.

(iii) Maintaining reporting data

Maintaining and publishing anonymised data on reports made, and actions
taken, in response to reports contributes to transparency and institutional
learning. From an institutional learning perspective, the Newfoundland &
Labrador Adult Protection Act includes a provision requiring the relevant
government minister to perform a statutory review of the Act, its regulations and
principles every 5 years to consider areas for improvement. The first Five-Year
Evaluation made on foot of this requirement provides statistics on universal
mandatory reporting in the jurisdiction. In contrast, Nova Scotia, a jurisdiction
with the same reporting model, has no such requirement of the relevant minister
to perform a review or publish figures. ' This means that it is difficult to review
the effectiveness of the legislation, the pressure on resources, and the need for
reform.

4. Gaps in existing reporting regimes

It is important that a regime for reporting suspected or actual abuse or neglect of
at-risk adults is comprehensive in nature because gaps may lead to undetected
instances of abuse or neglect, or further abuse or neglect, of at-risk adults.

143 Donnelly and O'Brien “Speaking Up Against Harm: Options for Policy and Practice in the
Irish Context” (University College Dublin March 2018) at page 4; Centre for Health
Information (Newfound & Labrador), Adult Protection Act Five-Year Review (September
2020) at page 17.

144 |n 2021, a Private Members Bill was introduced to amend the Adult Protection Act in Nova
Scotia. The Bill, as introduced, required the Minister to maintain records of the number of
reports made under section 5(1), the universal reporting mandate. It further required records
to be maintained of the details of the reporter and the action taken in response. The Bill also
proposed that the Minister should be required to reflect those records maintained in annual
reports to be brought to the House of Assembly. The Bill has not progressed after the first
sitting.
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Although Ireland has reporting obligations in place for specified instances of
abuse, there is no existing regime of reporting suspected or actual abuse or
neglect of at-risk adults more broadly. It is therefore helpful to review what is not
covered by existing legislative or professional code provisions in order to provide
a clearer picture of the current reporting system in Ireland. Comparative analysis
from other jurisdictions is provided, where appropriate, to help identify gaps in
the current reporting system.

(@) Community

In relation to concerns of actual or suspected abuse arising in the community,
there are a number of offences that are not included in Schedule 2 to the
Criminal Justice (Withholding of Information on Offences against Children and
Vulnerable Persons) Act 2012 which regularly arise in an adult safeguarding
context. These include:

(@) concerns of actual or suspected coercion under section 9 of the Non-
Fatal Offences against the Person Act 1997; and

(b) offences of endangerment under section 13 of the Non-Fatal Offences
against the Person Act 1997.

These offences, and the conducted captured by these offences, are not captured
by section 2 and Schedule 2 to the Criminal Justice (Withholding of Information
on Offences against Children and Vulnerable Persons) Act 2012. As
recommended in section 8(c)(i) of this Chapter, the Commission intends to
address this by recommending the creation of new offences and the inclusion of
those new offences, as well as certain existing offences, in Schedule 2 to the 2012
Act.

However, there is a lack of evidence on the utility of the offence in section 3(1) of
the Criminal Justice (Withholding of Information on Offences against Children
and Vulnerable Persons) Act 2012. According to information obtained from the
Garda Siochana’s Analysis Service which reflected data up to 3 April 2024, there
are no recorded instances of a person being charged or summonsed for an
offence contrary to section 3 of the Criminal Justice (Withholding of Information
on Offences against Children and Vulnerable Persons) Act 2012.7¢ While this may
indicate that the 2012 Act is successful in ensuring that people do not withhold

145 See the discussion of the Criminal Justice (Withholding of Information on Offences against
Children and Vulnerable Persons) Act 2012 in section 2(a)(i) of this Chapter.

146 It is also worth noting that according to information obtained from the Garda Siochana's
Analysis Service which reflected data up to 3 April 2024, there are also no recorded
instances of a person being charged or summonsed for an offence contrary to section 2 of
the Criminal Justice (Withholding of Information on Offences against Children and
Vulnerable Persons) Act 2012.
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information, there is some evidence of low awareness among medical, health and
social care professionals of their obligations under the 2012 Act. As
aforementioned, recent participatory action research examining attitudes and
awareness of adult safeguarding practice in the Irish acute hospital context has
found that some hospital staff (including nurses, doctors and health and social
care professionals) are not aware of their information sharing requirements under
the 2012 Act.™’ In a recent participatory action research study, which surveyed
100 hospital staff including nurses, doctors and health and social care
professionals, only 66 members of staff were aware of their information sharing
requirements under the 2012 Act.’® Awareness of the law is a core aspect of
effective adult safeguarding. For law to shape behaviour and lead to the
safeguarding of at-risk adults, people whose conduct the law tries to influence
must be aware of the law.

(b) Professional homecare service provision

Currently, the only reporting requirements for incidents occurring in the provision
of private homecare services are reporting requirements specified in tender
agreements for HSE-funded homecare services or, if the incident meets the
threshold of an offence, reporting requirements under the Criminal Justice
(Withholding of Information on Offences against Children and Vulnerable
Persons) Act 2012, as previously discussed. HSE-managed homecare services fall
under the HSE's National Policy and Procedures.'®

In 2022, the Department of Health proposed that professional home support
providers will be required by regulations, which are proposed to be made under
the Health (Amendment) (Licensing of Professional Home Support Providers) Bill,
to have a procedure in place for reporting suspected abuse of service users to the
relevant health professionals and authorities.’™® It is proposed that this procedure
should be made in accordance with the service provider's safeguarding policy.™"

47 Donnelly, Casey, Lynch, Deaveney, Scanlon, McKenzie, “Using Participatory Action Research
to Examine Attitudes and Awareness of Adult Safeguarding Practices in the Acute Hospital
Context” (September 2023) Vol 52 Issue Supplement 3 Age and Ageing at page 70.

148 Donnelly, Casey, Lynch, Deaveney, Scanlon, McKenzie, “Using Participatory Action Research
to Examine Attitudes and Awareness of Adult Safeguarding Practices in the Acute Hospital
Context” (September 2023) Vol 52 Issue Supplement 3 Age and Ageing at page 70.

149 Health Service Executive, Safeguarding Vulnerable Persons at Risk of Abuse National Policy &
Procedures (2014).

150 Department of Health, Draft Regulations for Providers of Home Support Services — Public
Consultation Document — June 2022 (2022), Draft Regulation 10
<https://www.gov.ie/en/consultation/81506-public-consultation-on-draft-regulations-for-
providers-of-home-support-services/> accessed on 6 April 2024.

151 Department of Health, Draft Regulations for Providers of Home Support Services — Public
Consultation Document — June 2022 (2022), Draft Regulation 10.
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The Draft Regulations for Providers of Home Support Services, which set out this
proposal, do not include any proposals for consequences or sanctions for
breaching the proposed duty.>?

The draft regulations propose that service providers will be required to report
complaints relating to a matter that a reasonable person would consider might
pose a risk to the health or safety of a service-user. The service providers will be
required to immediately report such complaints to the “Commissioner of
services” ' and HIQA.™ There is no proposed sanction for the failure to comply
with the proposed duty.

(c) Designated centres under the Health Act 2007

HIQA is a services regulator. HIQA's functions in relation to setting standards,
monitoring compliance and inspections apply in respect of designated centres,
including nursing homes and residential centres for people with disabilities. On
foot of a report of an incident under the relevant regulations made under the
Health Act 2007, HIQA may commence an investigation of the safety, quality and
standards of a service if it believes, on reasonable grounds, that there is a serious
risk to the health or welfare of a person in receipt of such services.”™ The
potential risk may be the result of any act, omission or negligence on the part of
a service provider or a person in charge of a designated centre.'®

However, it is important to note that HIQA does not have the power to
investigate or assess individual incidents, or to implement measures to safeguard
individuals on foot of a report or investigation. This is a significant gap, and
results in a situation where the only body to which designated centres must make
reports is not empowered to directly investigate or assess individual incidents
that may give rise to such reports. Even if there was a statutory requirement to
report to the HSE's National Safeguarding Office, the HSE's Safeguarding and
Protection Teams have no powers to assess safeguarding concerns in privately
managed or funded centres. It is a significant gap that there are no reporting

152 Department of Health, Draft Regulations for Providers of Home Support Services — Public
Consultation Document — June 2022 (2022), Draft Regulation 10.

153 The proposed definition of “Commissioner of services” is: “the person or body designated
by the Minister for Health, to determine the number of hours or days home support that a
service provider is to provide a service user”. See Department of Health, Draft Regulations
for Providers of Home Support Services — Public Consultation Document — June 2022 (2022),
Draft Regulation 2.

154 Department of Health, Draft Regulations for Providers of Home Support Services — Public
Consultation Document — June 2022 (Department of Health 2022), Draft Regulation 18.

155 Section 9(1) of the Health Act 2007.
156 Section 9 of the Health Act 2007.
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requirements to a body to empower it to assess, investigate and respond to
individual incidents of actual or suspected abuse or neglect across all settings.

Furthermore, there are gaps under the current regulatory system. Designated
centres are only required to report non-serious injuries and recurring patterns of
theft or burglary on a quarterly basis. Even if a report leads to an investigation of
a service by HIQA, a few months may pass after an incident has occurred before it
is reported and subsequently investigated. This is unsatisfactory from a
safeguarding perspective. It is desirable for measures to be reported and
identified quickly to prevent further abuse or harm of at-risk adults. Additionally,
it is arguable that a duty to report should apply more broadly than to the person
in charge of a designated centre, because there may be some instances where
the person in charge may allegedly be causing concern to at-risk adults or may
be reluctant to report incidents.

(d) Services provided under sections 38 and 39 of the Health Act
2004

Service arrangements between the HSE and relevant service providers under
sections 38 and 39 of the Health Act 2004 consist of standard clauses and
schedules and set out categories of reportable incidents that are required to be
reported to the HSE.”™” These categories are limited, resulting in gaps in terms of
incidents that may be of concern but which are not reportable incidents under
the Health Act 2004. For example, the categories of reportable incidents under
the Health Act 2004 do not include:

(@) injuries which result in the minor disability of a person because only
incidents resulting in a serious disability are reportable incidents;

(b) non-serious injury/disability of a patient or other person resulting from a
physical assault that occurs within, or on the grounds of, a healthcare
service facility;

(c) theft from, or financial coercion of, a resident or in-patient;

(d) psychological or emotional abuse;™®

157 HSE, Section 38 Documentation <https://www.hse.ie/eng/services/publications/non-
statutory-sector/section-38-documentation.html> accessed on 10 April 2024; HSE, Section
39 Documentation <https://www.hse.ie/eng/services/publications/non-statutory-
sector/section-39-documentation.html> accessed on 10 April 2024.

18 |n comparison, reporting of incidents of psychological or emotional abuse in such services is
required in Australia under the Aged Care Act 1997.
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(e) use of restrictive practices, unless they result in the death or serious
disability of a patient;'>®

(f) unexplained absences or repeated unexplained absences of residents/in-
patients from the grounds of a healthcare service facility, unless they
result in the death or serious disability of a patient; and

(9) neglect or malnourishment.°

(e) Conclusion

Gaps in reporting regimes are problematic. While relevant professionals and
others may have knowledge or a belief that offences and harms may or have
been committed, there is no clear pathway for that information to come to the
attention of the appropriate authorities. Ireland has some reporting obligations
for specific offences directly or indirectly related to at-risk adults. However, gaps
still remain. Where a certain type of abuse or neglect is not criminalised, or where
withholding information about a certain type of abuse or neglect is not a criminal
offence, there is often no reporting obligation attached to such type of abuse or
neglect.

Under the Health Act 2007, when a report is made regarding an incident in a
service or an incident by a service provider, the service can be audited as a whole.
However, HIQA does not have the power to investigate the individual incident.
This can be problematic for a number of reasons, in particular because the
current system does not facilitate early intervention in respect of screenings of
reports of individual incidents to ensure that individuals receive the safeguarding
supports they need and do not suffer further harm. As aforementioned, it is a
significant gap that there are no reporting requirements to a body to empower it
to assess or investigate individual incidents of actual or suspected abuse or
neglect across all settings. It is vital to the establishment of a comprehensive
adult safeguarding framework in Ireland that adequate reporting requirements
are in place to provide for the spectrum of actual and potential harms to at-risk
adults across all settings.

Furthermore, certain settings wherein at-risk adults receive care, including
privately-funded professional homecare services, do not have any reporting
requirements. This is particularly concerning in the case of professional

159 In comparison, designated centres under the Health Act 2007 are required to report all uses
of restrictive procedures to HIQA, as outlined above.

160 |n comparison, reporting of neglect in such services is required in Australia under the Aged
Care Act 1997.
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homecare, where many at-risk adults receive services and may not have the
capacity to report or communicate instances of harm themselves.

5. Mandatory reporting

Currently, there is no legal requirement on any individual to report suspected or
actual harm, abuse or neglect of an at-risk adult, unless it reaches or surpasses
the threshold for an offence listed under Schedule 2 to the Criminal Justice
(Withholding of Information on Offences against Children and Vulnerable
Persons) Act 2012. As previously noted, there are, however, reporting obligations
imposed by existing legislation which may, given the nature of a particular case,
be relevant to at-risk adults. However, there is no legal framework specifically
designed to provide for a duty to report actual or suspected harm of an at-risk
adult. This leaves gaps in the legislation whereby a case of actual or suspected
harm to an at-risk adult does not fall under any existing reporting requirements,
and there is no specified duty to report.

Mandatory reporting in relation to adult safeguarding requires designated
categories of people to report suspicions of abuse or neglect of at-risk adults. In
jurisdictions where there is mandatory reporting by specified persons of the
abuse or neglect of an at-risk adult, a report must usually be made if a specified
public body or office-holder knows or suspects that an adult is at risk of harm
and that action is required to protect the adult. Ireland has existing mandatory
reporting requirements in the context of abuse or neglect of children. The
Commission is in no way likening adults at risk to children. However, lessons can
be learned from child safeguarding, which in Ireland is a much more embedded
concept than adult safeguarding.

(@) Mandatory reporting of concerns of child abuse in Ireland

As discussed above, Ireland already has a system of mandatory reporting in
relation to the actual or suspected abuse of a child. A system of mandated
reporting was introduced for concerns of abuse of children under the Children
First Act 2015 (“2015 Act”) in December 2017.'®" Mandated persons are required,
as soon as practicable, to report any knowledge, belief or reasonable suspicion,
on the basis of knowledge they have received, acquired or become aware of in
the course of their employment or profession as a mandated person, that a child
has been harmed, is being harmed or is at risk of being harmed.'®? The persons
mandated for the purposes of the 2015 Act are set out in Schedule 2 to the Act.
Mandated persons include, among others, specified health and social

161 Section 14 of the Children First Act 2015.

162 Section 14 of the Children First Act 2015. Mandated persons are required to make such
reports to the Child and Family Agency.
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professionals, probation officers, teachers, members of the Garda Siochéna,
guardians ad litem'®® appointed in accordance with section 26 of the Child Care
Act 1991, and persons employed in various capacities, including managers of
domestic violence shelters and managers of homeless provision or emergency
accommodation facilities.’® Supporting documents are available on the Child
and Family Agency’s website to provide guidance on reporting procedures and
obligations.'®

Once the Child and Family Agency has received a report, its first consideration is
the immediate safety of the child involved.™® If the child is not in immediate
danger, the report is screened to establish whether the child’s needs require an
intervention by the Child and Family Agency or would be better dealt with by
other relevant support services such as pre-schools, schools, youth projects, the
Gardai, public health nurses or local community family support services.'®” Where
it is determined that a case requires an assessment, a social worker is assigned to
meet and talk to the child, the family and relevant professionals to gather and
analyse information to determine the:

(@) danger or risks of harm to the child;
(b) factors that are making it harder to keep the child safe;
(c) strengths or safety that are present in the family; and

(d) things that need to change for the child and family.'®®

Mandated persons may be obliged to assist the Child and Family Agency in
assessing a concern. Under section 16(2) of the 2015 Act, mandated persons are
obliged to comply with a request from the Children and Family Agency to
provide it with information regarding an assessment on foot of a report

163 The term ‘guardian ad litem’ literally translates as ‘guardian for the suit’ and refers to a
court-appointed guardian who is in place for the duration of a court case.

164 Section 2 and Schedule 2 of the Children First Act 2015.

165 Child and Family Agency, Publications and Forms <https://www.tusla.ie/children-
first/publications-and-forms/> accessed on 6 April 2024.

166 Child and Family Agency, A Guide for the Reporting of Child Protection and Welfare
Concerns (2017) at page 12 <https://www.tusla.ie/uploads/content/4214-
TUSLA Guide to Reporters Guide A4 v3.pdf> accessed on 6 April 2024.

167 Child and Family Agency, A Guide for the Reporting of Child Protection and Welfare
Concerns (2017) at page 12.

168 Child and Family Agency, A Guide for the Reporting of Child Protection and Welfare
Concerns (2017) at page 12.
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received.'® Depending on the Child and Family Agency’s final analysis, an
appropriate response is chosen from early intervention, child welfare, child
protection or alternative care.’”°

Prior to the introduction of mandatory reporting, there were over 18,000 referrals
to the Child and Family Agency in 2015"" and over 19,087 referrals in 2016.772 In
2018, after the introduction of mandatory reporting in December 2017, there
were 24,815 referrals related to child protection concerns.’”® 12,610 of these
referrals were mandated reports.’”* Of the 25,427 child protection referrals in
2019, 12,214 were classified as mandatory referrals.’”® This represents a year-on-
year increase in the overall number of referrals received in the years immediately
following the introduction of mandatory reporting in December 2017. As of 5
October 2022, there had been 19,893 child welfare and protection referrals to
date in 2022. 10,615 (54%) of these were child welfare referrals and 7,421 (37%)
were child protection referrals.’”® This indicates that as of 6 October 2022, there
were 1,857 (9%) referrals without a report type recorded. The figures as of 6
October 2022 are consistent with the higher proportion of child welfare concerns
seen in previous years. The Child and Family Agency stated that the increase in
the total referrals to Child Protection and Welfare Services (56,561 in 2019,
including the 25,427 child protection referrals referenced above) was most likely
caused by a combination of factors, including mandatory reporting and the
increase in the number of children in Ireland."’” However, the Child and Family

169 Section 16(2) of the Children First Act 2015.

170 Child and Family Agency, A Guide for the Reporting of Child Protection and Welfare
Concerns (2017) at page 12 <https://www.tusla.ie/uploads/content/4214-
TUSLA Guide to Reporters Guide A4 v3.pdf> accessed on 6 April 2024.

7 Hosford, “There were 56,000 reports of child abuse in three years” Thejournal.ie (9 March
2017) <https://www.thejournal.ie/child-abuse-reports-3276951-Mar2017/> accessed on 6
April 2024.

172 Deegan, "Nearly 20,000 reports of suspected child abuse were made to Tusla last year”
Thejournal.ie (19 October 2017) <https://www.thejournal.ie/tulsa-received-52-child-
protection-referrals-everyday-last-year-3654883-Oct2017/> accessed on 6 April 2024.

173 Child and Family Agency, Annual Review on the Adequacy of Child Care and Family Support
Services Available (2020) at page 25
<https://www.tusla.ie/uploads/content/Review of Adequacy Report 2019 v2.0 Nov 2021 .
pdf> accessed on 6 April 2024.

174 Child and Family Agency, Annual Review on the Adequacy of Child Care and Family Support
Services Available (2020) at page 25.

175 Child and Family Agency, Annual Review on the Adequacy of Child Care and Family Support
Services Available (2020) at page 23.

176 Child and Family Agency Data Hub, Performance and Activity Data <https://data.tusla.ie/>
accessed on 6 April 2024.

77 Child and Family Agency, Annual Review on the Adequacy of Child Care and Family Support
Services Available 2019 (2020) at page 23.

99


https://www.tusla.ie/uploads/content/4214-TUSLA_Guide_to_Reporters_Guide_A4_v3.pdf
https://www.tusla.ie/uploads/content/4214-TUSLA_Guide_to_Reporters_Guide_A4_v3.pdf
https://www.thejournal.ie/child-abuse-reports-3276951-Mar2017/
https://www.thejournal.ie/tulsa-received-52-child-protection-referrals-everyday-last-year-3654883-Oct2017/
https://www.thejournal.ie/tulsa-received-52-child-protection-referrals-everyday-last-year-3654883-Oct2017/
https://www.tusla.ie/uploads/content/Review_of_Adequacy_Report_2019_v2.0_Nov_2021_.pdf
https://www.tusla.ie/uploads/content/Review_of_Adequacy_Report_2019_v2.0_Nov_2021_.pdf
https://data.tusla.ie/

[9.102]

[9.103]

REPORT:. A REGULATORY FRAMEWORK FOR ADULT SAFEGUARDING

Agency also stated that, although difficult to conclude with absolute certainty
given the multitude of factors at play, the increased proportion of child
protection referrals (of the total number of referrals to Child Protection and
Welfare Services) received in 2018 and 2019 was most likely caused by the
introduction of mandatory reporting.'’®

(b) Arguments in favour of mandated reporting

There are arguments for and against a system of reporting that includes a duty to
report. These arguments are set out below.

(i) Increased detection of abuse through an increase in referrals

Supporters of mandatory reporting argue that such a system may result in a
greater number of cases being referred to adult safeguarding or protection
services, or law enforcement officers, and in turn that the occurrence of abuse of
at-risk adults will be more effectively detected. '”° Critics of this argument claim
that mandatory reporting will increase the number of unsubstantiated claims and
place a burden on resources.'® However, a counter argument to this claim is that
even if an increase in unsubstantiated claims does occur, the increase in the
detection of genuine cases of abuse outweighs the increase in unsubstantiated
claims.™8! Safeguarding Ireland addressed concerns of over-reporting by
emphasising that “the development of a culture where people are awake to
safeguarding issues and are willing to report them far outweighs the risks
attaching to over-reporting or reporting incidents that ultimately lack a real basis
for concern.”™® In Newfoundland and Labrador, a 5 year Evaluation into the
impact of the Adult Protection Act indicated that 6.3% of total reports progressed
to an adult protection investigation.'®® 93.6% were evaluated but did not proceed

<https://www.tusla.ie/uploads/content/Review of Adequacy Report 2019 v2.0 Nov 2021 .
pdf> accessed on 6 April 2024.

178 Child and Family Agency, Annual Review on the Adequacy of Child Care and Family Support
Services Available 2019 (2020) at page 24. It should be noted that the Child and Family
Agency also emphasised that the categorisation of those referrals as children protection
referrals (rather than child welfare referrals) was based on the categorisation of the referrer
and not the social worker and could change following assessment of the referral by a social
worker.

79 McGregor, Mooney, “Weighing up the impact of mandatory reporting”, RTE Brainstorm 11
Dec 2017; Hyman, Mandatory Reporting of Domestic Violence by Health Care Providers: A
Policy Paper (Family Violence Prevention Fund 1997).

180 Melton, ‘Mandated Reporting: A Policy Without Reason' (2005) 29 Child Abuse & Neglect 9.

181 Yelas, 'Mandatory Reporting of Child Abuse and the Public/Private Distinction' (1992) 7
Auckland University Law Review 788.

182 Safeguarding Ireland, Identifying Risks and Sharing Responsibilities (May 2022) at page 186.

183 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at para 5.1.8.
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to investigation. However, 34.9% of reports resulted in the provision of adult
supportive services, such as counselling or home supports, to mitigate any risk.'8

(i) Deterrence of potential perpetrators due to the increased likelihood
of detection

Proponents of mandated reporting argue that this model is an appropriate
reflection of society’s strong stance against abuse, an attitude that could itself
deter potential perpetrators.’® Mandatory reporting provides an increased threat
to potential perpetrators of the exposure of their abuse. This threat of exposure
may be sufficient to deter and prevent future harms.'® Furthermore, it has been
argued that the increased likelihood of detection results in perpetrators being
brought “into the justice system and away from more prospective victims." '8’

(i) Increased awareness of signs of abuse and neglect linked to training
(n reporting obligations

Adequate training in identifying signs of abuse is necessary for mandated
persons to feel confident in identifying signs of abuse and neglect. Individuals
who have completed training would be better equipped to identify 'red flags’ of
actual or suspected abuse.’®® In addition to increased awareness of signs of
abuse due to training, mandated persons would have guidance on what does and
does not require reporting, which should result in reduced numbers of
unnecessary reports and improved effectiveness of the system.' Safeguarding

184 Centre for Health Information (Newfound & Labrador), Adult Protection Act Five-Year
Review (September 2020) at para 5.1.8.

185 pomerance, "Finding the Middle Ground On a Slippery Slope: Balancing Autonomy and
Protection in Mandatory Reporting of Elder Abuse” (2015) 16 Marq Bene & Soc Welfare L
Rev 439 at 445, citing Kohn, “(In)justice: A Critique of the Criminalization of Elder Abuse”
(2012) 49 Am Crim L Rev 1, 2-3.

186 Geiderman and Marco, "Mandatory and permissive reporting laws: obligations, challenges,
moral dilemmas, and opportunities” (2020) J Am Coll Emerg Physicians Open at page 41
<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7493571/pdf/EMP2-1-38.pdf> accessed on
6 April 2024.

187 pomerance, "Finding the Middle Ground On a Slippery Slope: Balancing Autonomy and
Protection in Mandatory Reporting of Elder Abuse” (2015) 16 Marq Bene & Soc Welfare L
Rev 439 at 445, citing Kohn, “(In)justice: A Critique of the Criminalization of Elder Abuse”
(2012) 49 Am Crim L Rev 1, 2-3 at 18.

188 pomerance, “Finding the Middle Ground On a Slippery Slope: Balancing Autonomy and
Protection in Mandatory Reporting of Elder Abuse” (2015) 16 Marqg Bene & Soc Welfare L
Rev 439 at 461, citing Velick, “"Mandatory Reporting Statutes: A Necessary Yet Underutilized
Response to Elder Abuse” (1995) 3 Elder LJ 165 at 181.

189 pomerance, "Finding the Middle Ground On a Slippery Slope: Balancing Autonomy and
Protection in Mandatory Reporting of Elder Abuse” (2015) 16 Marq Bene & Soc Welfare L
Rev 439 at 461 citing Velick, “"Mandatory Reporting Statutes: A Necessary Yet Underutilized
Response to Elder Abuse” (1995) 3 Elder LJ 165 at 181.
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Ireland has noted that there may be circumstances where staff are unsure
whether something they witnessed warrants a report or further action.’ The
provision of support and training to staff would help to dispel staff's uncertainty
and clarify what requires the making of a report.

(iv) The possible facilitation of early intervention, allowing for prevention
of further abuse or neglect, less intrusive interventions, and a lower
impact of abuse or neglect on individuals

In favour of mandated reporting, it has been argued that mandated reporting
may facilitate early intervention, allowing for the prevention of abuse or neglect,
less intrusive interventions, and a lower impact of abuse or neglect on individuals.
This argument is convincing because it applies to a reportable incidents model
where reporting is linked to a specified setting, enabling targeted early
intervention measures in circumstances where the setting may be the subject of
multiple reports.’! However, an argument based on early intervention can only
be relied on if services are adequately provided for post-report intervention.

(c) Arguments against mandated reporting

(i) The potential for interference with a person’s rights to privacy and
autonomy

An important principle of adult safeguarding is the autonomy of the at-risk adult.
One objection to mandatory reporting is based on concern for the rights to
privacy and self-determination of the person who is potentially being abused.
Potential interference with autonomy was raised as an issue at consultation stage
of the Adult Protection Bill in Northern Ireland. A minority of consultees were
concerned that the introduction of mandatory reporting “would remove an
individual's ability to make their own decisions”.'”® However, that consultation
received broad support for the introduction of mandatory reporting with “clearly
defined thresholds and consideration given to additional resources and training

190 Safeguarding Ireland, Identifying Risks and Sharing Responsibilities (May 2022) at page 188.

191 Donnelly and O'Brien “Speaking Up Against Harm: Options for Policy and Practice in the
Irish Context” (University College Dublin March 2018) at page 40.

192 Donnelly and O'Brien, "Adult Safeguarding Legislation—The Key to Addressing Dualism of
Agency and Structure? An Exploration of how Irish Social Workers Protect Adults at Risk in
the Absence of Adult Safeguarding Legislation” (2022) 52 British Journal of Social Work
3677-3696 citing Mackay, Notman, McNicholl, Fraser, McLaughlan and Rossi, "What
Difference does the Adult Support and Protection (Scotland) 2007 make to social work
service practitioners’ safeguarding practice” (2012) 14(4) The Journal of Adult Protection at
pages 197-205 and Donnelly, “Mandatory reporting and adult safeguarding: a rapid realist
review” (2019) 21(5) The Journal of Adult Protection at pages 241-51.

193 9% of respondents took this view. See Department of Health (Northern Ireland), Adult
Protection Bill Consultation Analysis Report (5 July 2021) at page 20.
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required”.’® Chapter 4 of this Report proposes a rights-based adult safeguarding
framework and discusses the rights to privacy and autonomy, their link to the
right to protection of the person, and when rights can be permissibly interfered
with to achieve the objective of safeguarding the health, safety or welfare of an
at-risk adult.

(i) Risk of loss of trust in, and damaged relationships with, health or
social care professionals who report in compliance with obligations and a
decline in adults seeking professional advice

Some submissions received in response to the Issues Paper noted that mandatory
reporting may have the unintended consequence of preventing adults from
seeking help and assistance. Individuals may be concerned that the sharing of
information in a discussion with a health or social care professional may require
that professional to make a report.’® Consequently, the individual involved may
lose trust in these professionals and avoid seeking professional help.

Some consultees stated that requirements for reporting of historic child abuse
cases by counsellors, to whom adults made a historic disclosure, since the
commencement of the 2015 Act has resulted in a decline in adult survivors of
child abuse seeking professional advice. In McGrath v HSE, the applicant, who is
the Director of Counselling within the HSE, argued that mandatory reporting of
historic child abuse cases by the counsellors of adult survivors prevented
individuals from seeking counselling.’® McGrath dealt with the proper
interpretation of the mandatory reporting obligation in section 14(1)(a) of the
2015 Act. A Child Protection and Welfare Policy, published by the HSE on 14
November 2019, stated that disclosure of retrospective child abuse must be
reported to the Child and Family Agency. Mr McGrath challenged the policy and
stated that the word “child”, as used within section 14(1)(a) of the 2015 Act, refers
only to a person who is a “child”, as defined in the 2015 Act, at the time that the
mandated person referred to in section 14(1) receives, acquires or becomes
aware of the information referred to in that section. The HSE, however,
contended that the word “child” includes any person who was harmed when they
were a child, even though that person may now be an adult. The High Court

194 77% of respondents took this view. See Department of Health (Northern Ireland), Adult
Protection Bill Consultation Analysis Report (5 July 2021) at page 5.

195 Pomerance, “Finding the Middle Ground On a Slippery Slope: Balancing Autonomy and
Protection in Mandatory Reporting of Elder Abuse” (2015) 16 Marqg Bene & Soc Welfare L
Rev 439 at 446 citing Thompson, “The White Collar Police Force: “Duty To Report” Statutes
in Criminal Law Theory” (2002) 11 Wm & Mary Bill Rts J 3, 19-22 at page 23-24; Lee,
“Mandatory Reporting of Elder Abuse: A Cheap but Ineffective Solution to the Problem”
(1985) 14 Fordham Urb LJ 723, 731 at page 750.

19 Tom McGrath v The Health Service Executive [2022] IEHC 541 (Unreported, 3 October 2022).
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rejected Mr McGrath's argument.’” Mr McGrath appealed the decision to the
Court of Appeal. On appeal, Mr Justice Binchy concluded that the word “child” in
section 14(1)(a) of the 2015 Act refers to a person who is a child at the time that
the mandated person receives, acquires or becomes aware of the information
referred to in the section.’® The Court of Appeal held that the High Court fell
into error in concluding that section 14(1)(a) of the 2015 Act requires mandated
persons to notify the Child and Family Agency where an adult discloses past harm
suffered as a child and where that harm falls within the definition of “harm” in
section 2 of the 2015 Act.™®

McGrath involved the interpretation of a statutory provision in the child care
context and was not concerned with any policy determination as to whether
reporting of historic abuse is appropriate. While it was concerned only with
statutory interpretation, the case is useful for the purposes of the Commission’s
consideration of whether mandated reporting should be introduced in the adult
safeguarding context. This is because it highlights the motivations of the HSE's
Director of Counselling in challenging the interpretation of the provisions of the
2015 Act, which related to the argument that the HSE's interpretation of the 2015
Act as requiring historic reporting had resulted in a decline in adult survivors of
child abuse seeking counselling.

It is relevant to consider the motivations of Mr McGrath in this case and the views
of consultees on the impact of requirements on counsellors to report disclosure
of historic abuse in examining whether mandated persons should be required to
report present-day harm to at-risk adults, or present-day harm and historic harm
to at-risk adults. A small number of consultees pointed to the distress
experienced by many adult survivors of historic child abuse when they learn that
their identity, and the fact that they had a report made by a counsellor on their
behalf, is likely to be shared not only with the Garda Siochana but also with the
perpetrator of the abuse, even in circumstances when the adult survivor does not
wish to give a full interview to the Child and Family Agency about that abuse as
part of the Agency's child abuse substantiation process.?® One consultee stated

197 Tom McGrath v The Health Service Executive [2022] IEHC 541 (Unreported, 3 October 2022)
at paras 56 to 58.

198 Tom McGrath v The Health Service Executive [2023] IECA 298 (Unreported, 8 December 2023)
at para 80.

199 Tom McGrath v The Health Service Executive [2023] IECA 298 (Unreported, 8 December 2023)
at para 101.

200 Child and Family Agency, Child Abuse Substantiation Procedure (CASP) (Version 1.3 May
2023)
<https://www.tusla.ie/uploads/content/Child Abuse Substantiation Procedure (CASP).pdf>
accessed on 6 April 2024; Child and Family Agency, Child Abuse Substantiation Procedure
(CASP): A leaflet for adults disclosing that they were abused as a child
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that this distress, which is usually based on well-founded fears of what the abuser
might do in order to retaliate or intimate, has escalated into suicidal ideation in
some cases. It was also stated that it has resulted in withdrawal from the
counselling and therapy process in many cases. The consultee added that even
where counselling and other interventions continue, the therapeutic process may
be compromised by the adult survivor's fear that anything they say will result in
another mandated report and in their personal information being shared with
their abuser against their will.

The Commission has carefully considered the views of consultees and the
motivations of the HSE's Director of Counselling in taking a legal challenge to the
relevant provisions of the 2015 Act. The Commission is of the view that if
mandated reporting obligations are introduced in respect of harm to at-risk
adults, there should be a limit on the reporting obligations of mandated persons
so that such persons are only required to report present-day harm of persons
who are at-risk adults at both of the following times:

(@) the time of the harm; and

(b) the time when the mandated person knows, believes or has reasonable
grounds to suspect, on the basis of information that they have received,
acquired or become aware of in the course of their employment or
profession as a mandated person, that an at-risk adult has been harmed,
is being harmed or is at risk of being harmed.

The Commission believes that if mandated persons were required to report both
present-day harm and historic harm to at-risk adults, there is a risk that at-risk
adults may lose trust in mandated persons and avoid seeking help and support to
protect themselves from harm at particular times. Limiting mandated reporting
obligations to current risks of harm would seek to mitigate against this risk, but
would ensure that safeguards could be put in place following reporting of
present-day risks to adults who need support to protect themselves from harm.
Reporting of present-day actual or suspected harm to an at-risk adult could be
important to ensure that other at-risk adults can be protected from a potential
present-day abuser; this is particularly important where abusers may have regular
access to adults who are, or may be, at-risk adults such as in services settings.

(iii) Risk that reporting may lead to institutionalisation of older adults
where a caregiver or family member is allegedly causing concern

Empirical research undertaken in 2002 claims to have identified a link between
mandatory reporting schemes and the increased institutionalisation of older

<https://www.tusla.ie/uploads/content/45406 TUSLA - Adult PMD Leaflet AW.pdf>
accessed on 6 April 2024.
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adults.?°" If a report is made alleging the abuse of an at-risk adult by their sole
caregiver, such a report may result in the admission of the at-risk adult to a
residential care centre, and would likely affect the relationship between them. In
jurisdictions that include self-neglect within the definition of that which is
required to be reported, mandated persons may have to make a report about an
individual who is no longer able to care for themselves independently, leading to
the institutionalisation of that at-risk adult, potentially against their own will.2%
While there are numerous sources that acknowledge increased risk of
institutionalisation as a consequence of interventions such as reporting,?® one
source indicates that more research is needed to further explore this link.2%
However, in the absence of community services for victims of abuse, the
argument has been made that adult protection service workers or adult
safeguarding social workers may conclude that in difficult situations, such as
where the sole caregiver or family member of an at-risk adult is the person
allegedly causing concern to the at-risk adult, the only real solution is to place
the at-risk adult in a residential care setting.?%

(iv) The monetary costs of implementing a model of mandatory
reporting

[9.115] One of the arguments against mandatory reporting is the costs of undertaking
preliminary screenings of the additional reports that may result from a
requirement to mandatorily report, which could lead to resources being diverted
away from other support services.?% This concern was reflected in some
consultees’ responses to the Issues Paper. Other arguments related to cost and

201 L achs, Williams, O'Brien and Pillemer, “Adult Protective Service Use and Nursing Home
Placement” (2002) 42(6) The Gerontologist 734-739; Senior Rights Victoria, Should Victoria
have Mandatory Reporting of Elder Abuse (2018) at page 7.

202 Bernal, “Do | Really Have to? An Examination of Mandatory Reporting Statutes and the Civil
and Criminal Penalties Imposed for Failure to Report Elder Abuse” (2017) 25 Elder LJ 133 at
page 156.

203 See also, Schmidt, Akinci and Magill, “Study Finds Certified Guardians with Legal Work
Experience Are at Greater Risk for Elder Abuse than Certified Guardians with Other Work
Experience” (2011) 7(2) NAELA Journal 171 at 194; Schmidt, “Medicalization of Aging: The
Upside and the Downside” (2011) 13(1) Marquette Elder's Advisor 55; Teaster et al, “Wards
of the State: A National Study of Public Guardianship” (2007) 37 Stetson L Rev 193.

204 Marcum, Mendiondo, Teaster, Wangmo and Schmidt, “Program and Ward Characteristica
and Cost Savings of Public Guardianship: An Evaluation of the Florida Public Guardianship
Program” (2017) 28(2) University of Florida Journal of Law & Public Policy at page 351
<https://scholarship.law.ufl.edu/cgi/viewcontent.cgi?article=1498&context=jlpp> accessed
on 6 April 2024.

205 L achs, Williams, O'Brien and Pillemer, “Adult Protective Service Use and Nursing Home
Placement” (2002) 42(6) The Gerontologist 734-739 at page 738.

206 Aisworth, “Mandatory Reporting of Child Abuse: Does it really make a difference?” (2002)
7(1) Child and Family Social Work 57.
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resources and referred to the risk of over-reporting under a mandatory reporting
model and the potential consequences of reporting in circumstances where
intervention is ultimately not necessary.?"’

(v) Concerns regarding over-reporting (a resulting rise in
unsubstantiated reports) that would direct resources away from
addressing abuse

As mentioned above, one of the arguments in favour of mandated reporting is
that it may lead to an increased rate of detection through an increase in reports
being made. However, the counter argument is that mandated reporting may
lead to an increase in unsubstantiated reports.

In relation to concerns about a resulting rise in unsubstantiated reports, the
Commission understands that when the mandatory reporting provisions in the
2015 Act were commenced, such provisions did not lead to a sudden or
significant increase in unsubstantiated reports because the existence of national
guidance and awareness raising prior to the commencement of such provisions
meant that reports were already being made in line with national guidance.
However, there is an absence of such national guidance and awareness raising on
the making of reports in relation to at-risk adults. In the absence of guidance on
the making of reports in relation to at-risk adults, a number of unsubstantiated
reports may be made, which could, but may not necessarily be, higher than the
amount of unsubstantiated reports made after the mandatory reporting
provisions in the 2015 Act were commenced, which had the benefit of being
preceded by published guidance and awareness raising.

(vi) The duplication of reporting requirements

Consultees raised concerns in relation to the duplication of incident reporting
requirements in health and social care services. This can result in situations where
notification of incidents to up to five different agencies is required. For example,
if an individual was injured in a HSE-funded mental health facility, there are
separate requirements for reports to be made to the HSE, HIQA, the Mental
Health Commission, the Health and Safety Authority, and the State Claims
Agency. This can lead to an excessive burden on the staff of a HSE-funded mental
health facility, particularly as some reporting requirements, such as certain
notification requirements under the Health Act 2007, require a report to be made
within 3 days of the incident.

207 Aisworth, “Mandatory Reporting of Child Abuse: Does it really make a difference?” (2002)
7(1) Child and Family Social Work 57.
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(d) Weighing arguments for and against mandatory reporting

There are compelling arguments for and against the introduction of mandatory
reporting in the adult safeguarding context in Ireland. These arguments are set
out below.

(i) The potential for interference with a person’s rights to privacy and
autonomy

Arguably, the strongest argument against the introduction of a model of
mandatory reporting is the potential interference with the autonomy and privacy
rights of the at-risk adult.?®® These concerns may be alleviated by ensuring that
the proposed model of reporting is not generalised but rather is specific to the
harm it aims to prevent.?® A universal model of reporting that requires the
general public to make a report without receiving adequate training on signs of
abuse, or without having the experience of working with at-risk adults, may
unjustly interfere with the autonomy of individuals who are considered to be at-
risk. Universal mandatory reporting models “tend to support protectionist, risk

averse practices which may contravene human rights”.2°

In contrast, a model of reporting that limits reporting requirements to
professionals with training and experience of working with at-risk adults, who are
only required to report after a specified threshold of harm has been met or
exceeded in the course of their employment or profession as a mandated person,
would reduce the number of unsubstantiated claims which, in turn, would reduce
unnecessary interference into the lives of at-risk adults. These safeguards against
arbitrary, unsubstantiated reports would allow independent adults to live
autonomously, without fear of mandatory reporting based on their age,
appearance or condition.

(it) Loss of trust in, and damaged relationships with, health or social care
professionals who report in compliance with mandated reporting

Any risk of a loss of trust in health professionals, or reluctance of at-risk adults to
seek help for fear their circumstances will be reported, are serious concerns which
weigh against the introduction of mandatory reporting. Every effort should be
made to encourage individuals to seek help, when needed, and to talk to a

208 See also Chapter 4 which discusses a rights-based adult safeguarding framework.

209 See Donnelly, “Mandatory reporting and adult safeguarding: a rapid realist review" (2019)
The Journal of Adult Protection 21(5).

210 See Donnelly, “Mandatory reporting and adult safeguarding: a rapid realist review” (2019)
The Journal of Adult Protection 21(5) at page 10, citing Harbison, Contesting Elder Abuse and
Neglect: Ageism, Risk, and the Rhetoric of Rights in the Mistreatment of Older People
(University of British Columbia Press 2017).
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professional. According to the Department of Children, Equality, Disability,
Integration and Youth, and the Child and Family Agency, the experience of
mandatory reporting under the 2015 Act is that most people understand the
need for a report to be made. Moreover, it is explained to all parties involved that
mandatory reporting is part of the working relationship. The Commission
appreciates that the impact of mandatory reporting on at-risk adults may be
different to the impact of mandatory reporting on children and their families.
However, this highlights the need for public awareness of the obligations on
certain professionals to report.

[9.123] The argument that individuals may be deterred from seeking help, for fear that a
report would be made, stems from reporting in domestic violence cases wherein
a report may be perceived as making matters worse because it may result in a
spouse or partner seeking retribution for the making of such report by further
abusing the victim, or may destabilise the family relationship and effect
children.2" There are important distinctions to be made between reporting in
domestic violences cases, including adult safeguarding concerns involving family
members or friends, and reporting adult safeguarding concerns that arise in
specified care settings, including residential centres for people with disabilities
and nursing homes. Persons resident in such settings, or who receive professional
care in home care settings, may be more isolated due to being unable to live
independently and being cared for behind closed doors, resulting in them
potentially having access to fewer people to whom they could self-report abuse
of harm. In such care settings, abuse is most likely perpetrated by a staff member
or a peer. However it must also be acknowledged that persons who live
independently could be just as, if not more, isolated and unable to self-report
than persons resident in such settings, or in receipt of professional care in home
care settings.

[9.124] The policies and procedures of care providers should provide that a report of
alleged abuse or neglect at or above a certain threshold will result in the removal
of the access of the person allegedly causing concern to the at-risk adult, at least
temporarily, in order to allow for an initial screening. Knowledge that the access
of a person allegedly causing concern to the alleged victim will be removed upon
receipt of a report should alleviate any concerns that seeking help could result in
the person allegedly causing concern seeking retribution by engaging in further
abuse. The introduction of any legislative provisions for mandatory reporting
should be accompanied by appropriate public awareness campaigns to ensure
that individuals are informed when they decide to seek help from a professional.

211 Moskowitz, “Saving Granny from the Wolf: Elder Abuse and Neglect-The Legal Framework”
(1998) 31 Connecticut Law Review 77 at page 154.
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(iii) Concerns regarding over-reporting (a resulting rise in
unsubstantiated reports) that would direct resources away from
addressing abuse

Adult safeguarding legislation, in particular provisions for mandatory reporting,
must be specific, limited in their application, and contain appropriate thresholds.
Fears of burdening the system with over-reporting and excessive costs are
legitimate fears if provisions for mandatory reporting are not specific to the harm
such reporting seeks to prevent. This applies to the concern of the duplication of
reporting requirements. Proposed legislation to introduce mandatory reporting
must specify that reporting is not required from a mandated person if it is the
case that another mandated person has already made a report. Another way that
over-reporting and the risk of unsubstantiated reports can be mitigated is to limit
the obligation to report to professionals who, in the course of their employment,
regularly provide care to at-risk adults. The provision of training on the
identification of signs of abuse would further assist mandated persons in making
reasoned decisions about whether to report, thereby reducing the likelihood of
over-reporting or unsubstantiated claims. One of the arguments for the
introduction of mandated reporting, namely increased awareness of signs of
abuse, could alleviate concerns against the introduction of mandatory reporting.

(iv) The duplication of reporting requirements

In relation to consultees’ concerns that mandatory reporting would result in the
duplication of reporting, one regulatory body who responded to the Issues Paper
suggested that a body could be appointed as a central agency for the purposes
of receiving reports. Existing software systems that enable bodies to make a
report, and which are capable of being accessed by multiple public bodies or
authorities, could be adapted to act as a central report processing platform. Any
mandated reporting provisions could also specify that a mandated person would
not be required to make a report to the same body twice (for example to the
HSE, under service arrangements, in addition to any new reporting requirements
to the proposed Safeguarding Body, if any).

Additionally, in relation to the duplication of reporting, the Government
published an information note following the enactment of the Criminal Justice
(Withholding of Information on Offences against Children and Vulnerable
Persons) Act 2012.2'2 The note addressed a possible link between the 2012 Act
and the then Children First Bill, which was subsequently enacted as the 2015 Act.
The note stated that the Government brought two separate and distinct

212 Department of Justice, Criminal Justice (Withholding of Information on Offences against
Children and Vulnerable Persons) Act 2012 Information Note & Application (2012) at page 2
<https://assets.gov.ie/123633/14417853-a45d-4e72-a553-2b86d4fd2a55.docx> accessed
on 6 April 2024.
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measures in recognition of the very separate and distinct roles of the Garda
Siochana and the HSE (now the Child and Family Agency in respect of children)

with regard to the protection of children and “vulnerable persons”.?"

[9.128] The note stated that only the Gardai can investigate a criminal offence against a
child or "vulnerable person”. The note contrasted this position with the role of the
HSE (now the Child and Family Agency in respect of children), which it identified
was to provide the necessary supports and monitoring of children at risk.2™ The
note stated that the 2012 Act addresses the role of the Garda Siochana and
requires that any person who has evidence to suggest that a person has
committed a serious offence against a child or “vulnerable person” must provide
the Gardai with such information in order for the Gardai to investigate the
alleged offence.?'® In contrast, the note explained that the Children First Bill
would address the role of the HSE and would require relevant persons, in a
position to assess children at risk of abuse, to provide the HSE (now the Child and
Family Agency in respect of children) with the information necessary to monitor,
and provide supports to, a child who may have been abused.?'

[9.129] The note also stated that any criminal investigation will be conducted in a parallel
investigation by the Gardai.?"” The distinction between the rationale for the 2012
Act provisions and the provisions for mandated reporting in the 2015 Act could
be likened to the distinction between the purpose of the 2012 Act and proposals
for mandated reporting of actual or suspected harm, abuse or neglect of at-risk
adults under adult safeguarding legislation.

[9.130] Increased public and professional awareness of signs of abuse is an essential first
step in the process of providing improved supports to individuals who may need
support to protect themselves from harm at a particular time. Providing adequate
training to professionals mandated to report should facilitate early intervention
and reduce unsubstantiated reports. However, it is important to note that while
mandatory reporting of concerns can facilitate intervention, a comprehensive
adult safeguarding model requires adequate resourcing of services to support at-
risk adults to protect themselves from harm at particular times.

213 Department of Justice, Criminal Justice (Withholding of Information on Offences against
Children and Vulnerable Persons) Act 2012 Information Note & Application (2012) at page 2.

214 Department of Justice, Criminal Justice (Withholding of Information on Offences against
Children and Vulnerable Persons) Act 2012 Information Note & Application (2012) at page 2.

215 Department of Justice, Criminal Justice (Withholding of Information on Offences against
Children and Vulnerable Persons) Act 2012 Information Note & Application (2012) at page 2.

216 Department of Justice, Criminal Justice (Withholding of Information on Offences against
Children and Vulnerable Persons) Act 2012 Information Note & Application (2012) at page 2.

217 Department of Justice, Criminal Justice (Withholding of Information on Offences against
Children and Vulnerable Persons) Act 2012 Information Note & Application (2012) at page 2.
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6. Statutory protection for those who report actual or
suspected abuse or neglect in good faith

Individuals should be encouraged to report actual or suspected abuse or neglect
in good faith. One way to encourage people to report is to ensure their
protection from any potential civil and criminal liability, or other potentially
damaging consequences, arising from their making of a report. The majority of
consultees who responded to the Issues Paper supported the introduction of
statutory protection for those who report actual or suspected abuse or neglect of
at-risk adults in good faith. Consultees cited a fear of legal repercussions as a
reason why people do not report suspected or actual abuse. One consultee’s
submission highlighted particular fears among professionals of reporting
suspected abuse. The consultee stated that currently, if a professional makes a
report of suspected abuse of an at-risk adult, they run the risk of being sued by
the relatives of the at-risk adult. Negative consequences arising from reporting,
such as the threat of a defamation action or the loss of employment, were
highlighted as concerns by those who considered reporting actual or suspected
abuse or neglect.

(a) The Protected Disclosures Act 2014

The Protected Disclosures Act 2014 protects workers in the public, private and
not-for-profit sectors from penalisation if they make a disclosure about
wrongdoing that comes to the attention of the worker in a work-related
context.?'® Workers can report wrongdoing internally to their employer or
externally to a third party, such as a prescribed person. Persons who make
protected disclosures (sometimes called ‘whistleblowers’) are protected from
penalisation. This means they should not be treated unfairly or lose their job
because they have made a protected disclosure under the Protected Disclosures
Act 2014. This is relevant to the consideration of reporting of actual or suspected
abuse or neglect of at-risk adults because a small number of consultees cited a
fear of losing their job if they were to make a report.

A matter is not a wrongdoing that can be covered by a protected disclosure if it is
a matter which it is the function of a worker or their employer to detect,
investigate or prosecute and does not consist of, or involve, an act or omission by
the employer.2' This could mean, for example, that health or social care workers
tasked with safeguarding adults and screening safeguarding concerns would not
be protected under the Protected Disclosures Act 2014 if they were to identify
actual or suspected abuse or neglect of an at-risk adult by a family member and

218 Section 5(2) of the Protected Disclosures Act 2014, as amended by the Protected Disclosures
(Amendment) Act 2022. Workers include board members, shareholders, job applicants and
volunteers.

219 Section 5(5) of the Protected Disclosure Act 2014.
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report it to the HSE, because such a report would not constitute a protected
disclosure. It is clear from consultees’ responses to the Issues Paper that there is
concern about the lack of protection when reporting in such situations.

There are also situations in which members of the public may have cause to
report actual or suspected abuse or neglect which comes to their attention
outside of a work-related context. In this regard, it is notable that reports of
wrongdoing outside of a work-related context fall outside the scope of the
Protected Disclosures Act 2014.

(b) Statutory protection for persons reporting child abuse

Statutory protections for reporting child abuse exist in the Protections for
Persons Reporting Child Abuse Act 1998 ("1998 Act”). The 1998 Act sets out two
types of protection for those who report child abuse concerns to designated
authorities. Section 3 of the 1998 Act provides for the protection, from civil
liability, of “a person” who has reported child abuse. This protection does not
apply if it can be shown that the person who made the report had not acted
reasonably and in good faith.??° The 1998 Act also provides for the protection of
employees who report child abuse. Section 4(1) of the 1998 Act prohibits
employers from penalising an employee for forming an opinion on, and making a
report of, child abuse.??'

It is important to note that the 1998 Act was in force for many years before the
introduction of mandated reporting under the 2015 Act.??2 The 2015 Act
introduced an obligation on mandated persons to, as soon as practicable, report
any knowledge, belief or reasonable suspicion, on the basis of knowledge they
have received, acquired or become aware of in the course of their employment or
profession as a mandated person, that a child has been harmed, is being harmed
or is at risk of being harmed.??3 This is a relevant point to note because prior to
the 2015 Act, although there was no mandated duty to report, statutory
protections for reporting applied to all persons who made a report of, or assisted
in an investigation into, child abuse. In other words, the statutory protection
applied to all persons who made a report and when mandatory reporting was

220 Section 3 of the Protections for Persons Reporting Child Abuse Act 1998.

221 Section 4(1A) provides that section 4(1) does not apply to a communication that is a
protected disclosure within the meaning of the Protected Disclosures Act 2014.

222 The Protections for Persons Reporting Child Abuse Act 1998 commenced in its entirety on
23 January 1999. Sections 14-17 and 19 of the Children First Act 2015 commenced on 11
December 2017. Section 18 of the Children First Act 2015 commenced on 1 May 2016.

223 Section 14 of the Children First Act 2015. Mandated persons are required to make such
reports to the Child and Family Agency.
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introduced, the statutory protection continued to apply to anyone who reported,
regardless of whether or not that individual was mandated to do so.

(c) Statutory protections in other jurisdictions
() Australia

a. Australian Law Reform Commission

The Australian Law Reform Commission recommended in 2017 that adult
safeguarding laws in Australia should provide that any person who, in good faith,
reports abuse to an adult safeguarding agency should not, as a consequence of
the report, be:

(@) liable civilly, criminally or under an administrative process;
(b) found to have departed from standards of professional conduct;
(c) dismissed or threatened in the course of their employment; or

(d) discriminated against with respect to elnplo ment or membership ina
g y
profession of trade union.??*

b. Queensland

Section 248B of the Guardianship and Administration Act 2000 in Queensland
provides for the protection of a person from liability for providing information to
the public advocate.? This protection exists despite any other law that would
otherwise prohibit the provision of information. Section 248B(3) of the 2000 Act
provides that a person who acts honestly in the provision of information to the
public advocate will not be subject to civil, criminal or administrative liability.22°
The section also provides that a person cannot be found to have breached any
professional code of ethics, or be found to have departed from professional

224 Australian Law Reform Commission, Elder Abuse— A National Legal Response (ALRC Report
131) (2017), recommendation 14-7.

225 Queensland’s Public Advocate is an independent position that works on behalf of adults
with impaired decision-making capacity to “promote and protect the rights, including
protecting them from neglect, exploitation, and abuse; encourage the development of
services and programs to help them reach the greatest degree of autonomy; and promote,
monitor, and review the provision of services to them”. See The Public Advocate, The Role of
the Public Advocate <https://www.justice.qld.gov.au/public-advocate/about-the-public-
advocate/what-the-public-advocate-does> accessed on 6 April 2024.

226 Section 248B(3) of the Guardianship and Administration Act 2000 (Queensland).
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standards, by virtue of the fact that they provided information to the public

advocate.??’

c. Victoria

In August 2022, the Office of the Public Advocate in Victoria published a report
on adult safeguarding laws and practices. The purpose of the report was to
identify ways in which the safeguarding of at-risk adults could be improved in
Victoria.??® Regarding reporting specifically, the report recommended that,
although reporting should not be mandatory, legislation “should seek to protect
reporters from any negative consequences of making a report”.??

(i) Canada

a. British Columbia

In British Columbia, the Adult Guardianship Act 1996 (“1996 Act”) provides for
measures to protect the identity of a person who makes a report of abuse or
neglect.?3® The 1996 Act also provides that no action for damages may be
brought against a person for making a report unless the person made the report
falsely and maliciously.??" Under section 46(4) of the 1996 Act:

A person must not:

(a) refuse to employ or refuse to continue to employ a
person,

(b) threaten dismissal or otherwise threaten a person,

(c) discriminate against a person with respect to
employment or a term or condition of employment or
membership in a profession or trade union, or

(d) intimidate, coerce, discipline or impose a pecuniary or
other penalty on a person

227 Section 248B(4) of the Guardianship and Administration Act 2000 (Queensland).

228 Office of the Public Advocate (Victoria), Line of Sight: Refocussing Victoria's Adult
Safeguarding Laws and Practices (18 August 2022) at page 9.

229 Office of the Public Advocate (Victoria), Line of Sight: Refocussing Victoria's Adult
Safeguarding Laws and Practices (18 August 2022) at page 104.

230 Section 46(2) of the Adult Guardianship Act 1996 (RSBC 1996, c 6) (British Columbia)
<https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-6/latest/rsbc-1996-c-6.html> accessed
on 6 April 2024.

231 Section 46(3) of the Adult Guardianship Act 1996 (RSBC 1996, c 6) (British Columbia).
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because the person makes a report or assists in an investigation
under [Part 3 of the 1996 Act].>*?

b. Nova Scotia

The Adult Protection Act in Nova Scotia imposes a universal reporting duty on all
persons, who have information that indicates that an adult is in need of
protection, to report such information to the Minister of Community Services.
Section 5(2) of the Adult Protection Act supports this duty by preventing any
action from being taken against a person who, on the basis of reasonable and
probable cause, furnishes relevant information, provided that such information
was not furnished maliciously. 233

(d) Conclusion

The provision of statutory protection is widespread across other jurisdictions as a
means to encourage reporting and to protect those who report. The Commission
discusses its recommendations on a form of statutory protection, and the reasons
underpinning such recommendations, below.

7. Rights of at-risk adults and third parties

Reporting of actual or suspected abuse or neglect of at-risk adults is an
important aspect of adult safeguarding. There are benefits to the existence of
reporting requirements. However, mandated reporting requirements can also
have negative consequences. Reports of actual or suspected abuse or neglect
may have significant rights implications for both at-risk adults and third parties,
including the individuals who are allegedly causing the abuse or neglect.

Reporting may serve to vindicate the constitutional rights of at-risk adults who
are alleged to be victims of abuse or neglect. Reporting may also vindicate their
rights under the European Convention on Human Rights. However, it may also
interfere with their rights, in particular their constitutional rights to privacy,
autonomy and bodily integrity, for example, where reports are made against their
express wishes. Reporting may also interfere with the rights of individuals who
are allegedly causing concern, in particular their constitutional rights to privacy,
to work and earn a livelihood, and to a good name.?** There may also be
consequences for the rights of third parties, who may be requested to participate
in an assessment of whether an at-risk adult has been harmed, is being harmed

232 Section 46(4) of the Adult Guardianship Act 1996 (RSBC 1996, c 6) (British Columbia).
233 Section 5(2) of the Adult Protection Act 1989 (RSNS 1989, c 2) (Nova Scotia).

234 These rights are discussed in more detail in Chapter 4.
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or is at risk of being harmed, on foot of a report of actual or suspected abuse or
neglect.

However, these rights are not absolute and may be permissibly interfered with in
certain situations. The legitimacy of an interference is analysed using a
proportionality framework.?*>> Any proposed reporting requirement must be
scrutinised to ensure it is necessary, proportionate and restricts constitutional
rights to the minimum degree possible to achieve the legitimate aim of
safeguarding the safety, health and welfare of the at-risk adult.

In considering whether to recommend the introduction of both a statutory
protection for those who report in good faith and a model of mandated
reporting, the Commission has carefully considered the various rights
implications of such proposals.

The Commission’s aim is to develop a rights-based framework for adult
safeguarding that effectively balances empowerment and prevention. The
Commission is mindful that a model of mandatory reporting that is not subject to
appropriate limitations or thresholds could have a disproportionate impact on
the autonomy of at-risks adults. Analysis of the various reporting models has
therefore been undertaken with regard to the guiding principles underpinning
the Commission’s proposals, as set out in Chapter 3.

The Commission has also analysed the various reporting models by reference to
the proportionality framework. The objective of mandatory reporting is to ensure
that abuse and neglect is recognised and addressed, and that further abuse and
neglect is prevented. The Commission is of the view that this objective is of
sufficient importance to warrant the override of constitutional rights in certain
situations, provided that such override is necessary, proportionate and restricts
constitutional rights to the minimum degree possible, and where the objective of
mandatory reporting relates to adult safeguarding concerns that are pressing and
substantial in a free and democratic Irish society. In deciding whether to
introduce a model of reporting as the means to achieve this objective, and in the
development of the parameters of the proposed model, the Commission has
borne in mind that the means used to achieve this objective must:

(a) be rationally connected to the objective and must not be arbitrary, unfair
or based on irrational considerations;

(b) impair the right as little as possible; and

235 |n Chapter 4, the Commission proposes a rights-based adult safeguarding framework.
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(c) be such that the effects on rights are proportionate to the objective.?%

8. Proposed model for the reporting of actual or
suspected abuse or neglect of at-risk adults

In analysing the various reporting models to determine the appropriate option(s)
in the Irish context, the Commission has drawn on consultees’ submissions to the
Issues Paper and consultees’ experiences shared with the Commission
throughout the consultation process. The majority of consultees who responded
to the Issues Paper?*’ supported the introduction of a form of mandatory
reporting. There were mixed responses as to the specific type of mandatory
reporting that consultees wished to see introduced. Notably, strong views were
expressed by some consultees, who opposed the introduction of mandatory
reporting.

Detailed analysis of the existing reporting regime was completed to identify any
gaps, as discussed above. A review of the reporting regimes in a number of other
jurisdictions was undertaken to complement the analysis of the gaps in the Irish
reporting regimes and to establish whether any learnings could be drawn from
the experiences in other jurisdictions. From the experiences of Scotland, Nova
Scotia, Newfoundland and Labrador, and from recent consultations conducted in
Northern Ireland, it appears there is a trend among these jurisdictions toward
legislative provision for mandatory reporting in specified circumstances.
Reporting models vary from jurisdiction to jurisdiction and while it can be helpful
to review the experiences of implementing models in other jurisdictions, it is
important for any recommendations to be focused on the most appropriate
model for the Irish context.

Careful consideration was given to the available domestic and international
literature on reporting models, including analysis of the arguments for and
against mandatory reporting. The Commission is mindful that there is a lack of
conclusive research studies on the impact of mandatory reporting requirements
in respect of abuse or neglect of at-risk adults.

To determine whether any of the gaps in the current Irish reporting regime need
to be filled, the Commission sought to identify any evidence of under-reporting
in recent years. There is significant evidence of under-reporting and failures to

236 See the discussion of this framework (as set out in Heaney v Ireland [1994] 3 IR 593 (Costello
J) at page 607) in Chapter 4 wherein the Commission proposes a rights-based adult
safeguarding framework.

27 62% of those who responded to the questions on a reporting model.
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report in residential care settings in particular.?®® Failures to report are particularly
concerning where they result in significant institutional abuse over a prolonged
period of time. An example of such failures to report is the ‘Brandon’ case in
County Donegal, as outlined in the summary report of the National Independent
Review Panel's review of the management of ‘Brandon’ (the “Brandon Report").23°
The Brandon Report's key findings included that sustained sexual abuse of
multiple residents occurred with the full knowledge of staff and management of
the facility over a prolonged period of time.?*’ The abuse was eventually brought
to light by the actions of a whistle-blower who approached a public
representative. The Brandon Report noted that HIQA identified failures to report
and investigate allegations of abuse.?*' Having considered the views of
consultees, relevant literature and the findings of reports of relevant
investigations and inspections, the Commission is concerned that instances of
actual or suspected harm to at-risk adults may be falling outside existing
reporting regimes and resulting in preventable harm going undetected.

[9.153] Although Ireland has existing legislation that provides for offences of withholding
information in specified circumstances and that imposes, for example, duties on
specified persons to report notifiable incidents in designated centres under the
Health Act 2007, none of the existing offences or obligations are designed to
allow for social work-led responses to concerns of the actual or suspected abuse
or neglect of individual at-risk adults, including to allow for social work-led
enquiries and safeguarding plans to be put in place, as necessary.

[9.154] Most importantly, there is a need for clear and accessible reporting pathways,
obligations and adequate training, as has been recognised in various
jurisdictions.

238 Donnelly and O'Brien, “Falling Through the Cracks: The case for change. Key developments
and next steps for Adult Safeguarding in Ireland” (University College Dublin 2019); "HSE
concern at sex assaults on residents of care centres” The Irish Independent (28 May 2023)
<https://www.independent.ie/irish-news/crime/hse-concern-at-sex-assaults-on-residents-
of-care-centres/a529684932.html> accessed on 6 April 2024; “Unexplained bruises’ on
residents at HSE-run home - HIQA” RTE (17 May 2023),
<https://www.rte.ie/news/ireland/2023/0517/1384060-higa-ireland/> accessed on 6 April
2024; The Journal, “Dossier of concerns about treatment of service users of Mayo charity
sent to health watchdog” (23 February 2023) <https://www.thejournal.ie/western-care-
mayo-6001034-Feb2023/?utm source=shortlink> accessed on 6 April 2024.

239 National Independent Review Panel, Independent Review of the Management of Brandon:
The National Independent Review Panel — Brandon Report for Publication (HSE 2021).

240 National Independent Review Panel, Independent Review of the Management of Brandon:
The National Independent Review Panel — Brandon Report for Publication (HSE 2021) at page
9.

241 National Independent Review Panel, Independent Review of the Management of Brandon:
The National Independent Review Panel — Brandon Report for Publication (HSE 2021) at page
9.
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There are many potential advantages to a system of mandatory reporting of
actual or suspected harm including that mandatory reporting may prevent further
abuse or neglect of a victim or other at-risk adults by an alleged perpetrator, or it
may uncover and bring an end to institutional abuse. However, a model of
mandatory reporting that is not subject to appropriate limitations or thresholds
could have a disproportionate impact on the numbers of reports received.
Significant increases in reports of safeguarding concerns would likely have an
impact on the timelines for report screenings, which could have a serious impact
in cases where at-risk adults are the victims of abuse or neglect and need urgent
supports or intervention. Resources required to support at-risk adults who have
been abused or neglected, or to support at-risk adults to protect themselves
from harm at particular times, may be diverted to screening additional reports
received. Such resourcing impacts are particularly likely given the current
resourcing context wherein there have been delays in undertaking preliminary
screenings of safeguarding concerns due to under-resourcing.?*> Where an
increase in reports results in a significant increase in unsubstantiated reports, any
benefits of additional reports being made could be disproportionate to the harm
caused by the extension of timelines and the diversion of resources to screen
such reports. A system of mandated reporting could effectively safeguard at-risk
individuals if it were to be appropriately resourced. It is therefore important that
measures aimed at the prevention of over-reporting and the reduction of
unsubstantiated reports are considered as part of any proposals to introduce
additional reporting requirements. As outlined in section 5(d), the Commission
has considered the need for such measures, which is reflected in the
recommendations regarding proposed reporting thresholds and training below.

(@) Retention of the current reporting regime without reform

Having considered consultees’ views, analysed gaps in the current reporting
regime and reviewed available literature, the Commission does not believe that
the current reporting regime should be retained without any legal reforms. A
significant majority of the consultees who responded to the Issues Paper
favoured some change to the current regime. Most consultees favoured the
introduction of a form of statutory protection, from civil liability or other
consequences, for those who report actual or suspected abuse or neglect in good
faith. For reasons outlined above and below, the Commission is persuaded of the
merits of introducing a form of statutory protection. As set out above, the
Commission is concerned about under-reporting and failures to report,

242 O'Reilly, ‘Between the lines of adult safeguarding in the HSE' The Medical Independent (3
February 2022) <https://www.medicalindependent.ie/in-the-news/news-features/between-
the-lines-of-adult-safeguarding-in-the-hse/> accessed on 6 April 2024.
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particularly in residential care settings, and believes that some legal reforms are
required to encourage reporting.

(b) The introduction of universal mandatory reporting

The introduction of universal mandatory reporting would require all individuals,
regardless of their profession or setting, to report actual or suspected abuse or
neglect of an at-risk adult. It would result in a requirement to report that is
applicable to the general public, who do not receive training on identifying signs
of abuse or neglect or subconscious biases relating to an at-risk adult’s
characteristics or disability that may lead an individual to make a report
unnecessarily.

The Commission is concerned that requiring people who do not work in specified
professions or occupations to report could result in an increase in
unsubstantiated reports, which could impose an excessive burden on already
limited resources. This is particularly concerning in the context of the resourcing
constraints outlined above. The Commission is further concerned that, in the
context of the limited resources available, the screening of unsubstantiated
reports could result in resources being diverted away from the provision of
safeguarding supports, social work and social care services in circumstances
where at-risk adults need support to protect themselves from harm at particular
times. Therefore, the Commission recommends that universal mandatory
reporting in the adult safeguarding context should not be introduced in Ireland.

R.9.1 The Commission recommends that universal mandatory reporting in the adult
safeguarding context should not be introduced in Ireland.
(c) Limited reforms of the current reporting regime
[9.159] The Commission considered whether limited reforms of the current reporting

regime would be sufficient to improve the current regime. Such limited reforms
include:

(a) the amendment of:

(i) Schedule 2 to the Criminal Justice (Withholding of Information on
Offences against Children and Vulnerable Persons) Act 2012 to
insert additional offences; and

(i) the relevant regulations under the Health Act 2007 to require

persons other than a “person in charge” to report notifiable
incidents to the Chief Inspector of Social Services; and
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(b) the placing of permissive reporting of concerns of actual or suspected
abuse of at-risk adults on a statutory basis.

It is important to highlight that other than the placing of permissive reporting on
a statutory basis, the above reforms could be introduced alongside any new
reporting requirements in adult safeguarding legislation. The above reform
options are discussed in further detail below.

(i) Amendment of Schedule 2 to the Criminal Justice (Withholding of
Information on Offences against Children and Vulnerable Persons) Act
2012

The relevant provisions of the Criminal Justice (Withholding of Information on
Offences against Children and Vulnerable Persons) Act 2012 have been discussed
above. In relation to concerns of actual or suspected abuse, there are a number
of offences that are not included in Schedule 2 to the 2012 Act as offences
against “vulnerable persons” for the purposes of an offence under section 3 of
the 2012 Act, but which can arise in the adult safeguarding context.?** These
offences include the following offences which are proposed by the Commission
in Chapter 19 and contained in the Commission’s Criminal Law (Adult
Safeguarding) Bill:

(a) the offence of intentional or reckless abuse, neglect or ill-treatment of a
relevant person;

(b) the offence of exposure of a relevant person to a risk of serious harm or
sexual abuse;

(c) the offence of coercive control of a relevant person; and

(d) the offence of coercive exploitation of a relevant person.

The Commission is concerned that the lack of any convictions for withholding
information under section 3 of the 2012 Act may suggest that the offence is one
of limited utility. %4 However, the Commission observes that the absence of
convictions does not, in and of itself, indicate that an offence is one of limited

243 See para 9.83 above.

244 According to information obtained from the Garda Siochana’s Analysis Service on 11 April
2024, which reflected data up to 3 April 2024 inclusive, there are no recorded instances of a
person being charged or summonsed for an offence contrary to section 3 of the Criminal
Justice (Withholding of Information on Offences against Children and Vulnerable Persons)
Act 2012. According to such information, there are also no recorded instances of a person
being charged or summonsed for an offence contrary to section 2 of the Criminal Justice
(Withholding of Information on Offences against Children and Vulnerable Persons) Act 2012.
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utility. For example, a lack of convictions may suggest that information has not
been withheld in order to comply with, or avoid a conviction under, section 3.

[9.163] The Commission is also concerned that there is some evidence of low awareness
among medical, health and social care professionals of their duty to report in
specified circumstances under the 2012 Act.?*> However, it could be argued that
the existence of the offence, where persons are aware of it, may result in people
making reports in circumstances where they would not otherwise report.

[9.164] The Commission recommends that the Criminal Justice (Withholding of
Information on Offences against Children and Vulnerable Persons) Act 2012
should be amended in Schedule 2 by the insertion of the following offences:

(a) the offence of coercion under section 9 of the Non-Fatal Offences against
the Person Act 1997,

(b) the offence of endangerment under section 13 of the Non-Fatal Offences
against the Person Act 1997;

(c) the offence of intentional or reckless abuse, neglect or ill-treatment of a
relevant person, as proposed by the Commission in the Criminal Law
(Adult Safeguarding) Bill 2024;

(d) the offence of exposure of a relevant person to a risk of serious harm or
sexual abuse, as proposed by the Commission in the Criminal Law (Adult
Safeguarding) Bill 2024;

(e) the offence of coercive control of a relevant person, as proposed by the
Commission in the Criminal Law (Adult Safeguarding) Bill 2024; and

(f) the offence of coercive exploitation of a relevant person, as proposed by
the Commission in the Criminal Law (Adult Safeguarding) Bill 2024.

R.9.2 The Commission recommends that the Criminal Justice (Withholding of
Information on Offences against Children and Vulnerable Persons) Act 2012
should be amended in Schedule 2 by the insertion of the following offences:

(@) the offence of coercion under section 9 of the Non-Fatal Offences
against the Person Act 1997;

(b) the offence of endangerment under section 13 of the Non-Fatal
Offences against the Person Act 1997;

245 See section 2(a)(i) above and Donnelly, Casey, Lynch, Deaveney, Scanlon, McKenzie, “Using
Participatory Action Research to Examine Attitudes and Awareness of Adult Safeguarding
Practices in the Acute Hospital Context” (September 2023) Vol 52 Issue Supplement 3 Age
and Ageing at page 70.
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(c) the offence of intentional or reckless abuse, neglect or ill-treatment of a
relevant person, as proposed by the Commission in the Criminal Law
(Adult Safeguarding) Bill 2024;

(d) the offence of exposure of a relevant person to a risk of serious harm or
sexual abuse, as proposed by the Commission in the Criminal Law (Adult
Safeguarding) Bill 2024;

(e) the offence of coercive control of a relevant person, as proposed by the
Commission in the Criminal Law (Adult Safeguarding) Bill 2024; and

(f) the offence of coercive exploitation of a relevant person, as proposed by
the Commission in the Criminal Law (Adult Safeguarding) Bill 2024.

(i) Extending notification requirements under the Health Act 2007

[9.165] The service inspections completed by HIQA following a report or notification are
valuable to the maintenance of standards in designated centres. Currently,
regulations made under the Health Act 2007 require the following specified
incidents to be notified to the Chief Inspector of Social Services:

(a) the unexpected death of any resident;

(b) any serious injury to a resident that requires immediate medical or
hospital treatment;

(c) any unexplained absence of a resident from a designated centre;

(d) any allegation of misconduct by the registered provider or by a member
of staff; and

(e) any occasion where the registered provider became aware that a member
of staff is the subject of a review by a professional body.?#

[9.166] The Commission recommends that the following regulations should be amended
to extend the list of notifiable incidents to include financial coercion, patterns of
neglect, and psychological or emotional abuse:

(a) the Health Act 2007 (Care and Welfare of Residents in Designated Centres
for Older People) Regulations 2013 (SI No 415 of 2013), regulation 31 and
schedule 4, paragraph 7; and

246 Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
Regulations 2013 (SI No 415 of 2013), schedule 4, para. 7(1); Health Act 2007 (Care and
Support of Residents in Designated Centres for Persons (Children and Adults) with
Disabilities) Regulations 2013 (SI No 367 of 2013), regulation 31(1).
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(b) the Health Act 2007 (Care and Support of Residents in Designated
Centres for Persons (Children and Adults) with Disabilities) Regulations
2013 (SI No 367 of 2013), regulation 31 and schedule 4, paragraph 10.

R.9.3 The Commission recommends that the following regulations should be
amended to extend the list of notifiable incidents to include financial coercion,
patterns of neglect, and psychological or emotional abuse:

(@) the Health Act 2007 (Care and Welfare of Residents in Designated
Centres for Older People) Regulations 2013 (SI No 415 of 2013),
regulation 31 and schedule 4, paragraph 7; and

(b) the Health Act 2007 (Care and Support of Residents in Designated
Centres for Persons (Children and Adults) with Disabilities) Regulations
2013 (SI No 367 of 2013), regulation 31 and schedule 4, paragraph 10.

[9.167] The terms used in existing notifiable incidents in these regulations are not
defined. The Commission does not believe it is necessary to define the wording
used in the recommended additions to the list of notifiable incidents. However
the meaning of “emotional abuse” is explained in Chapter 19.

[9.168] These amendments would allow HIQA to make a decision to conduct an
inspection of a service on foot of a report that a relevant incident is alleged to
have occurred in a designated centre. While individual incidents cannot be
investigated by HIQA, a report could trigger an inspection of a service as a whole.

(iii) Amendment of the Mental Health Act 2001 (Approved Centres)
Regulations 2006 to require certain incidents to be notified to the
Inspector of Mental Health Services

[9.169] As mentioned in paragraph 9.21 above, some at-risk adults may be resident in
approved centres under the Mental Health Act 2001. The Mental Health Act 2001
(Approved Centres) Regulations 2006 provide, in the regulation relating to risk
management procedures, that the registered proprietor of an approved centre
must notify the Mental Health Commission of incidents occurring in the approved
centre with due regard to any relevant codes of practice issued by the Mental
Health Commission which have been notified to the approved centre.?*’ As
aforementioned, it is notable that the relevant incidents are not specified in the
regulations. However, “serious or untoward incidents or adverse events involving
residents”, residents absent without leave, suicide, self-harm, assault and

247 Mental Health Act 2001 (Approved Centres) Regulations 2006 (S| No 551 of 2006),
regulation 32(3).
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accidental injury to residents or staff are referenced in regulation 32(2) of the
2006 Regulations.

[9.170] The Commission recommends that the Mental Health Act 2001 (Approved
Centres) Regulations 2006 should be amended to require the following incidents
to be notified to the Inspector of Mental Health Services:

(a) the unexpected death of any resident;

(b) any serious injury to a resident that requires immediate medical or
hospital treatment;

() any unexplained absence of a resident from an approved centre;

(d) any allegation of misconduct by the registered proprietor or a member of
staff;

(e) any occasion where the registered proprietor became aware that a
member of staff is the subject of a review by a professional body;

(f) any allegation of financial coercion by the registered proprietor or a
member of staff;

(g) any allegation of patterns of neglect of a resident by the registered
proprietor or a member of staff; and

(h) any allegation of psychological or emotional abuse of a resident by the
registered proprietor or a member of staff.

R.9.4 The Commission recommends that the Mental Health Act 2001 (Approved
Centres) Regulations 2006 (SI No 551 of 2006) should be amended to require the
following incidents to be notified to the Inspector of Mental Health Services:

(@) the unexpected death of any resident;

(b) any serious injury to a resident that requires immediate medical or
hospital treatment;

(c) any unexplained absence of a resident from an approved centre;

(d) any allegation of misconduct by the registered proprietor or a
member of staff;

(e) any occasion where the registered proprietor became aware that a
member of staff is the subject of a review by a professional body;

(f) any allegation of financial coercion by the registered proprietor or a
member of staff;
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(g) any allegation of patterns of neglect of a resident by the registered
proprietor or a member of staff; and

(h) any allegation of psychological or emotional abuse of a resident by
the registered proprietor or a member of staff.

[9.171]

[9.172]

[9.173]

(iv) Conclusion

The Commission believes that it is appropriate to propose the introduction of a
limited form of mandatory reporting, as set out below. The Commission does not
believe that the limited reforms to the current reporting regime proposed above
would be sufficient. However, the Commission believes that there is merit to
implementing the limited reforms to the current reporting regime in addition to
the introduction of reporting by mandated persons in adult safeguarding
legislation. The proposed introduction of provisions for reporting by mandated
persons in adult safeguarding legislation is discussed in further detail below.

(d) Introduction of reporting by mandated persons

The under-reporting of abuse or neglect of people living in residential care
settings has been noted above.?*® The Commission is particularly concerned
about such under-reporting because HIQA, the only body to whom designated
centres under the Health Act 2007 must report specified incidents, has limited
functions in this respect. HIQA only has the remit and powers to conduct
inspections of services to ensure the maintenance of standards across settings.

It is concerning that no agency has the power to investigate reports concerning
individuals across community and residential care settings with an accompanying
duty on appropriate persons to report to that body in specified circumstances.
Conversely, in the context of child abuse, there is a reporting requirement to an
agency which has the statutory powers to properly investigate the report. The
2015 Act provides for reporting in specified circumstances in relation to the harm
of children. This allows the Child and Family Agency to assess reports to
determine whether any further action is required in fulfilment of its statutory
functions. Both inspections of care services and assessments of reports or cases
of actual or suspected abuse or neglect of at-risk adults are required to maintain
safe and responsive care settings and safeguard individuals. While it is important
for services providing care to be inspected to ensure that safe standards of care
are provided and maintained, it is equally important to assess reports and
incidents or suspicions of harm to individuals in a timely manner. The
Commission believes that a hybrid approach of service-wide and incident-specific

248 See para 9.152 above.
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reporting would provide a more comprehensive model of reporting for adult
safeguarding concerns in Ireland.

Accordingly, the Commission believes that the adult safeguarding framework
would be enhanced by:

(a) amendments to the notification requirements under the Health Act 2007,
as recommended above; and

(b) the introduction in adult safeguarding legislation of reporting
requirements on mandated persons, accompanied by powers to assess
reports of actual or suspected harm to at-risk adults.

The Commission believes that early intervention and prevention of further abuse
could be facilitated by requiring reporting of actual or suspected abuse of at-risk
adults by mandated persons to a body that is empowered to assess such reports
and to provide safeguarding supports in relevant cases. The Commission
recommends that the appropriate body for the receipt and assessment of reports
is the Safeguarding Body. The functions, duties and powers of the Safeguarding
Body are discussed in Chapter 5.

R. 9.5

R. 9.6

The Commission recommends that where a person listed in Schedule 2
(Mandated Persons) to the Adult Safeguarding Bill 2024 knows, believes or has
reasonable grounds to suspect, on the basis of information that they have
received, acquired or become aware of in the course of their employment or
profession as a mandated person, that an at-risk adult has been harmed, is being
harmed or is at risk of being harmed, they should be under a statutory duty to
report, as soon as practicable, that knowledge, belief or suspicion, as the case
may be, to the Safeguarding Body.

The Commission recommends that the appropriate body for the receipt and
assessment of reports is the Safeguarding Body.

[9.176]

[9.177]

The proposed reporting requirements in adult safeguarding legislation would not
impose additional obligations on the public. Rather, the Commission proposes
that the proposed obligation to report would apply to prescribed persons in the
course of their employment or profession as a mandated person. The
Commission’s view is that the introduction of such reporting requirements would
strengthen the capacity of the safeguarding framework to facilitate early
intervention and prevent harm.

The Commission considered whether a reporting requirement should only be
imposed on specified professionals and role-holders in the course of their work in
specified settings, such as nursing homes and residential centres for people with
disabilities. Limiting a reporting requirement to actual or suspected harm in the

129



[9.178]

[9.179]

[9.180]

REPORT:. A REGULATORY FRAMEWORK FOR ADULT SAFEGUARDING

course of work in a specified setting would result in reporting being required by
fewer people, in fewer circumstances.

However, limiting reporting requirements to work in specified settings would lead
to difficulties in the reporting of concerns of actual or suspected abuse or neglect
of at-risk adults arising in the provision of homecare services. If mandatory
reporting was limited to concerns arising in specified settings, those settings
could include homecare provision, and any homes wherein such services are
provided could be included in the definition of specified setting. However,
reporting of concerns of actual or suspected abuse of at-risk adults in receipt of
homecare would therefore only have to be reported where a mandated person is
working in the specified setting — a home, in this situation. While this could
conceivably extend to GPs, nurses or other mandated professionals in the course
of their work conducting home visits, the duty to report would not extend to a GP
who has concerns of abuse or neglect about a person in receipt of home care
who attends a GP surgery for an appointment, for example. This is because only
homes in which home care services are provided could be appropriately included
in the definition of “specified setting”. This could result in gaps in the reporting
requirements and confusion about when a duty to report applies.

Instead, the Commission believes that the approach taken in the 2015 Act is
preferrable, whereby professionals and certain unregulated professionals are
required to make a report during the course of their work as a mandated person,
regardless of the setting wherein concerns of actual or suspected abuse or
neglect arise. The Commission acknowledges that this may lead to a greater
increase in the number of reports made than if reporting requirements were
limited to specified settings. However, the Commission believes that this
framework is more appropriate, particularly in the context of the provision of
home care services and to ensure clarity on the applicability of reporting
requirements.

The Commission believes that the potential benefits of limited additional
reporting requirements outweigh the potential disadvantages. A reporting
requirement that would apply to relevant medical, health and social care
professionals and others who work closely with adults, who may include at-risk
adults, would help to increase the detection of abuse and prevent further harm.
Medical, health and social care professionals and others who are mandated
persons for the purposes of the 2015 Act already receive education and training
on recognising signs of abuse or neglect and would therefore be more likely to
accurately identify abuse or neglect and to make reports accordingly. This would
likely result in fewer unsubstantiated reports. Potential negative consequences of
mandatory reporting can largely be mitigated by ensuring that proposed
legislation is not overly broad in its application. Restricting the application of
reporting requirements to specified professionals or role-holders in the course of
their employment or profession as a mandated person would ensure that
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reporting requirements are both effectively targeted and aimed at the
minimisation of over-reporting. The duplication of reporting requirements could
be addressed by harnessing and adapting software to act as a central report
processing platform to enable bodies to make a single report that could be
accessed by other bodies.?*

The proposed measures to reduce unsubstantiated reports, address under-
reporting in specific settings, and offset the potential impacts of multiple
reporting requirements are important to ensure that the proposed reporting
requirement effectively and efficiently encourages reporting and safeguards at-
risk adults. The Commission’s proposed reporting duty to apply to mandated
persons is outlined in further detail below.

(i) Reporting thresholds

In recommending such a model of reporting for mandated persons, it is
necessary to determine the threshold to trigger a duty to report. A proposed
threshold of reporting cannot be so low as to require a report to be made on the
basis of any abstract concern of an individual's perceived ‘vulnerabilities’.
Furthermore, the proposed threshold for mandatory reporting must not be so
high as to require the potential reporter to have witnessed the actual harm being
perpetrated before making a report. It is important that an appropriate balance is
struck between these two extremes. If the threshold is too low, there would likely
be an excessive number of unsubstantiated reports because mandated persons
may take a 'better safe than sorry’ approach. If the threshold is too high, by
requiring evidence of harm before a report is required, harm to at-risk adults
would be detected in fewer cases. Establishing a clear threshold for reporting is
necessary to ensure people are aware of their obligations and incidents are
reported appropriately.

The 2015 Act provides for a threshold whereby a mandated person is required to
make a report where they "know, believe, or have reasonable grounds to suspect,
on the basis of information that he or she has received, acquired or becomes
aware...” that a child has been, is being or is at risk of being harmed.?*° The
Commission believes that this threshold achieves an appropriate balance
between an obligation to report, based on a concern of risk, and an obligation to
report only after a reporter has witnessed an incident, because it requires a
mandated person’s knowledge, belief or suspicion to be based on relevant
information.

249 See paragraph 9.126 above.
250 Section 14 of the Children First Act 2015.
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[9.184] As set out in section 5(c)(ii) above, to ensure that reporting requirements are
proportionate, the Commission believes that statutory provisions for mandatory
reporting should be interpreted as meaning that mandated persons are required

only to report harm of persons who are at-risk adults at both of the following
times:

(a) the time of the harm; and

(b) the time when the mandated person knows, believes or has
reasonable grounds to suspect, on the basis of information that
they have received, acquired or become aware of in the course of
their employment or profession as a mandated person, that an at-

risk adult has been harmed, is being harmed or is at risk of being
harmed.

[9.185] The Commission recommends that the following threshold should apply to the
proposed requirement to report in adult safeguarding legislation:

Where a mandated person knows, believes or has reasonable
grounds to suspect, on the basis of information that he or she has
received, acquired or becomes aware of in the course of his or her

employment or profession as such a mandated person, that an
adult at risk of harm:

(@) has been harmed;
(b) is being harmed; or

(c) is at risk of being harmed,

he or she shall, as soon as practicable, report that knowledge,
belief or suspicion, as the case may be, to the Safeguarding Body.

R.9.7 The Commission recommends that the following threshold should apply to the
proposed requirement to report in adult safeguarding legislation:

Where a mandated person knows, believes or has reasonable grounds to
suspect, on the basis of information that he or she has received,
acquired or becomes aware of in the course of his or her employment or
profession as a mandated person, that an adult at risk of harm:

(@) has been harmed;
(b) is being harmed; or

(c) s at risk of being harmed,
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he or she shall, as soon as is practicable, report that knowledge, belief or
suspicion, as the case may be, to the Safeguarding Body.

[9.186]

[9.187]

For the purposes of the reporting threshold in the 2015 Act, "harm” in relation to
a child is defined as:

(a) assault, ill-treatment or neglect of the child that seriously affects or is
likely to seriously affect the child’s health, development or welfare; or

(b) sexual abuse of the child,

whether caused by a single act, omission or circumstance or a series or

combination of acts, omissions or circumstances, or otherwise.?>’

The Commission recommends that an analogous definition of “harm” should be
adopted as the definition of “reportable harm” in the threshold for the proposed
reporting requirement in adult safeguarding legislation. For the purposes of the
threshold of “reportable harm” that would trigger the reporting requirement on a
mandated person where such person knows, believes or has reasonable grounds
to suspect that an adult at risk of harm has been harmed, is being harmed, or is
at risk of being harmed, the Commission recommends that “reportable harm”
should be defined as follows:

(a) assault, ill-treatment or neglect in a manner that seriously affects, or is
likely to seriously affect, health, safety or welfare;

(b) sexual abuse; or

(c) serious loss of, or damage to, property by theft, fraud, deception or
coercive exploitation,

whether caused by a single act, omission or circumstance or a series or
combination of acts, omissions or circumstances, or otherwise.

R.9.8

The Commission recommends that “reportable harm” should be defined in
adult safeguarding legislation as:

“Reportable harm” means:

(a) assault, ill-treatment or neglect in a manner that seriously affects, or
is likely to seriously affect, health, safety or welfare;

(b) sexual abuse; or

251 Section 2 of the Children First Act 2015.
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(c) serious loss of, or damage to, property by theft, fraud, deception or
coercive exploitation,

whether caused by a single act, omission or circumstance or a series or
combination of acts, omissions or circumstances, or otherwise.

(e) Exclusions from reporting requirement in certain circumstances

(i) Exclusion of self-neglect from reporting requirement in certain
circumstances

[9.188] Self-neglect often gives rise to adult safeguarding concerns.?*?> The Commission
acknowledges that adults have the right to make decisions about their lives,
including their personal welfare, and that a balance must be struck between
prevention, protection and empowerment in the development of an adult
safeguarding framework.

[9.189] The Commission recognises that mandated reporting requirements must reflect
the presumption of capacity and a person’s right to make unwise decisions.
Mandated persons should not be required to report actual or suspected self-
neglect in all circumstances. However by design, the definition of “at-risk adult”,
or "adult at risk of harm”, includes adults who cannot freely choose to protect
themselves from harm at particular times. This would include an adult subject to
coercion or undue influence by a third party, and would also include a self-
neglecting adult who does not have capacity to make decisions about their care
or welfare at a particular time where a mandated person knows, believes or has
reasonable grounds to suspect that they are self-neglecting.

[9.190] “Neglect” in the above definition of “reportable harm” should not be interpreted
as including self-neglect, and indeed the definition of “neglect” in the
Commission’s Adult Safeguarding Bill 2024 focuses on a person’s failure to
protect or provide for an adult under their care, and would not lend itself to
being interpreted as including self-neglect.

[9.191] However, the Commission recommends that “reportable harm” should be
construed as including self-neglect where a mandated person has:

(@) assessed an adult who is reasonably believed to be an adult at risk of
harm as lacking capacity; or

(b) a belief, based on reasonable grounds, that the adult who is reasonably
believed to be an adult at risk of harm lacks capacity,

252 Health Service Executive, Safeguarding Vulnerable Persons at Risk of Abuse National Policy &
Procedures (2014), section 3.
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to make personal care or welfare decisions at the particular point in time when
the mandated person knows, believes or has reasonable grounds to suspect that
the adult is self-neglecting.

[9.192] As recommended in Chapter 2, the Commission recommends that:

(@) “self-neglect” should be defined in adult safeguarding legislation as:

the inability, unwillingness or failure of an adult to meet
his or her basic physical, emotional, social or psychological
needs, which is likely to seriously affect his or her
wellbeing;

and

(b) statutory guidance should be provided in relation to the definition of
“self-neglect”, which should include guidance on:

(i) safeguarding adults at risk of harm who are self-neglecting; and
(i) engaging with, and offering optional social care supports to,

adults who are self-neglecting and who have capacity to choose
to self-neglect.

[9.193] The Commission believes that this construction of “reportable harm” would strike

the correct balance between the autonomy of adults to make what might be
considered by some to be unwise decisions and safeguarding the health, safety
and welfare of adults who do not have capacity to make decisions about their
personal care and welfare at a particular time. The Commission believes that a
clause should be included in the relevant adult safeguarding legislative provisions
to state that other than in the circumstances outlined above, the reporting of
self-neglect should be excluded from the proposed duty to report.

R. 9.9

The Commission recommends that “reportable harm” should be construed in
adult safeguarding legislation as excluding “self-neglect” other than where a
mandated person has:

(a) assessed an adult who is reasonably believed to be an adult at risk
of harm as lacking capacity; or

(b) a belief, based on reasonable grounds, that the adult who is
reasonably believed to be an adult at risk of harm lacks capacity,

to make personal care or welfare decisions at the particular point in time
when the mandated person knows, believes or has reasonable grounds
to suspect that the adult is self-neglecting.
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(i) Exclusion from reporting obligations where a capacitous victim or
alleged victim does not wish for a report to be made

[9.194] The Commission is mindful of a person’s right to make unwise decisions and their
rights to privacy and autonomy. With these rights in mind, the Commission has
examined whether adult safeguarding legislation could appropriately provide an
exclusion to a mandated person'’s requirement to make a report to the
Safeguarding Body in the following circumstance:

(@) where the mandated person knows or is of the opinion, based on
reasonable grounds, that an at-risk adult has decision-making capacity in
relation to their care and welfare at a particular point in time;

(b) where the at-risk adult, who has decision-making capacity under
paragraph (a), has made known to the mandated person their view that
the knowledge, belief or suspicion, or information relating to it, should
not be disclosed to the Safeguarding Body and the mandated person
relied upon that view;

(c) where the mandated person knows or is of the opinion, based on
reasonable grounds, that the at-risk adult is deciding of their own free
will, without undue influence or duress, to state that they do not want a
report to be made to the Safeguarding Body.

[9.195] Although such an exclusion could go towards respecting the autonomy of an at-
risk adult who does not want the alleged harm to be reported, the operation of
such an exclusion could create significant difficulties in practice. It may not be
possible for a mandated person to assess the alleged victim’s capacity,
particularly where the mandated person does not have sufficient or direct access
to the at-risk adult, or where the capacity of a person in receipt of care may
fluctuate throughout the day. It may also be difficult to accurately assess whether
an alleged victim is making the decision about non-reporting freely, under duress
or out of fear of retribution.

[9.196] Furthermore, where a report is not made because a capacitous adult freely states
that they do not want a report to be made, the alleged perpetrator could
continue to abuse others undetected. In the interest of broader public safety, this
provides a strong argument against the provision of an exclusion from the
mandatory reporting duty where a capacitous person states that they do not
want a report to be made. The need to safeguard persons other than the alleged
victim from a potential perpetrator, or to investigate whether the alleged harm
occurred, could arguably outweigh the provision of an exclusion that would
respect the autonomy of an alleged victim. It is worth recalling that certain
incidents of abuse or neglect occurring in residential centres for people with
disabilities and residential centres for older people are notifiable under the
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Health Act 2007, regardless of whether or not an alleged victim has consented to
the making of a report.

[9.197] However, the Commission also recognises the importance of autonomy of
capacitous individuals and their right to make what may be considered by others
to be unwise decisions. On that basis, the Commission is of the view that where
the circumstance outlined in paragraph 9.193(a)-(c) applies, the mandated person
should be excluded from the obligation to make a report to the Safeguarding
Body. The Commission believes that this strikes an appropriate balance between
autonomy of the at-risk adult and the objective of reporting obligations to
prevent harm.

R.9.10 The Commission recommends that adult safeguarding legislation should state
that a mandated person should not be required to make a report to the
Safeguarding Body in the following circumstance:

(@) where the mandated person knows or is of the opinion, based on
reasonable grounds, that an adult at risk of harm has decision-making
capacity in relation to their care and welfare at a particular point in time;

(b)  where the adult at risk of harm, who has decision-making capacity
under paragraph (a), has made known to the mandated person his or
her view that the knowledge, belief or suspicion, or information relating
to it, should not be disclosed to the Safeguarding Body and the
mandated person relied upon that view;

(c) where the mandated person knows or is of the opinion, based on
reasonable grounds, that the adult at risk of harm is deciding of their
own free will, without undue influence or duress, to state that they do
not want a report to be made to the Safeguarding Body.

(iii) Avoiding duplication

[9.198] It is important to avoid duplication of reports from multiple mandated persons
related to the same concern of harm where a mandated person’s knowledge,
believe or suspicion originates from information received from another mandated
person. In a facility providing services to adults, who may include at-risk adults,
different mandated persons may come into contact with the same at-risk adult. It
would be unnecessary for every mandated person providing care to a particular
at-risk adult to be required to make a report regarding the same knowledge,
belief or suspicion of harm. The 2015 Act foresaw this duplication and excludes a
mandated person from the requirement to report in circumstances where
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information of harm to an at-risk adult has been obtained by a mandated person
from another mandated person.?*3

[9.199] The Commission believes that a provision similar to section 14(4) of the 2015 Act
should be included in adult safeguarding legislation. Section 14(4) states,
amongst other things, that a mandated person shall not be required to make a
report to the Child and Family Agency under section 14(1) where the sole basis
for the mandated person’s knowledge, belief or suspicion is as a result of
information they have acquired, received or become aware of from another
mandated person or a person, other than a mandated person, who has reported
jointly with a mandated person. The inclusion of a provision similar to section
14(4) in adult safeguarding legislation is intended to avoid duplicate reporting.
An example of such a provision can be found in the Commission’s Adult
Safeguarding Bill 2024.

R.9.11 The Commission recommends that a provision similar to section 14(4) of the
Children First Act 2015, which avoids the need for duplicate reporting by
mandated persons, should be included in adult safeguarding legislation.

(f) Mandated persons

() Introduction

[9.200] The Commission proposes that mandated persons, for the purposes of the
proposed reporting requirement in adult safeguarding legislation, should include
persons in specified professions and roles who know, believe or suspect that an
at-risk adult has been, is being, or is at risk of being harmed on the basis of
information that they have received, acquired or become aware of in the course
of their employment or profession as a mandated person.

[9.201] If the proposed reporting requirement were to apply to only a designated person
or office-holder in specified services or settings, the Commission would be
concerned that some cases of abuse or neglect may go undetected in
circumstances where:

(a) employees, residents or clients of the service provider do not bring
concerns or allegations to the attention of the designated person;

(b) concerns or allegations involve the designated person; or

233 Section 14(4) of the Children First Act 2015.
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(c) the designated person does not report concerns or allegations to the
appropriate authority due to potential reputational or regulatory
consequences for the service provider.

When drafting the 2015 Act, it was considered that limiting the application of a
duty to report to specified professionals and role-holders would improve the
quality of reports, because such persons would have the necessary qualifications,
training and experience to accurately recognise harm and make a thorough
report.

In 2022, 57% of all referrals made to the Child and Family Agency in relation to
child protection or child welfare concerns were from members of the Garda
Siochéna, social workers and teachers. Members of the Garda Siochana were the
most common source of referrals, accounting for 36% (21,919) of referrals, with
social workers accounting for 12% (7,493) and teachers accounting for 9%
(5,313).2>* Mandated persons accounted for 87% (53,591) of all referrals in
2022.2%° The reporting data published by the Child and Family Agency for recent
years shows that individuals employed and trained in occupations or professions
that, by nature of their work, are in close contact with, and have a greater
understanding of, persons potentially at risk, are most likely to report. The same
is likely to apply in respect of the reporting of actual or suspected harm of at-risk
adults. The Commission therefore believes that it is logical and sensible for the
duty to report to apply to persons in professions and positions of responsibility
who work or come into contact with adults, who may include at-risk adults.

(i) Schedule of mandated persons

The Commission recommends that for the purposes of the reporting duty, certain
persons should be prescribed as mandated persons in a schedule to adult
safeguarding legislation. The full list of persons who the Commission believes
should be prescribed as mandated persons is contained in Schedule 2 to the
Commission’s proposed Civil Law (Adult Safeguarding) Bill 2024. Furthermore, the
Commission believes that all relevant professionals and role-holders designated
as mandated persons should be subject to the proposed reporting requirement
in the course of their employment or profession as a mandated person, which
should capture all types of work or voluntary arrangements.

254 Child and Family Agency, Quarterly Service Performance and Activity Report: Quarter 4 2022
at page 14
<https://www.tusla.ie/uploads/content/Q4 2022 Service Performance and Activity Report
V1.2.pdf> accessed on 6 April 2024.

255 Child and Family Agency, Quarterly Service Performance and Activity Report: Quarter 4 2022
at page 14.
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R. 9.12

The Commission recommends that mandated persons for the purposes of the
duty to report actual or suspected abuse or neglect of at-risk adults should be
prescribed in a schedule to adult safeguarding legislation.

[9.205]

In addition to registered medical, health and social care professionals and
specified senior role-holders, the Commission recommends that members of the
Garda Siochana should be prescribed as mandated persons for the purposes of
the proposed duty to report in adult safeguarding legislation. By virtue of their
role in society, a member of the Garda Siochana is likely to receive, acquire or
become aware of information that may give rise to knowledge, belief or suspicion
that an at-risk adult has been harmed, is being harmed or is at risk of being
harmed.

R.9.13

The Commission recommends that members of the Garda Siochana should be
prescribed as mandated persons for the purposes of the proposed duty to report
in adult safeguarding legislation.

[9.206]

[9.207]

The Commission considered whether individuals working in unregulated
professions should be subject to the proposed reporting requirement where they
are employed as a senior role-holder, such as a manager in a service or facility
that provides services to adults, who may include at-risk adults. Certain centre
managers are subject to an existing reporting requirement under Schedule 2 to
the 2015 Act. The Commission proposes that senior managers in specified types
of services should be mandated to report actual or suspected abuse or neglect of
an at-risk adult because, by virtue of their managerial position in a setting
providing services to adults, who may include at-risk adults, they possess a
degree of control over the service and its staff.

The Commission understands that professional home support providers are soon
to be regulated in Ireland and that the Health (Amendment) (Licensing of
Professional Home Support Providers) Bill is currently being drafted.?*® According
to the Government Legislation Programme for Spring 2024, the heads of the Bill
are currently being drafted.?*” The Bill intends to provide a regulatory framework
comprising of primary legislation for the licensing of professional home support
providers, secondary legislation in the form of regulations, and HIQA national
standards with the aim of ensuring that all service users are provided with high

256 Department of Health, Draft Regulations for Providers of Home Support Services — Public
Consultation Document — June 2022 (2022), available at
<https://www.gov.ie/en/consultation/81506-public-consultation-on-draft-regulations-for-
providers-of-home-support-services/> accessed on 9 April 2024.

257 Department of An Taoiseach, Government Legislation Programme for Spring 2024 (16
January 2024) at page 10 <https://www.gov.ie/en/publication/edb3c-government-
legislation-programme-2024/> accessed on 6 April 2024.
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quality care.?*® A definition of “professional home support provider” or “home
support provider” in adult safeguarding legislation should reflect any similar
definition included in the Health (Amendment) (Licensing of Professional Home
Support Providers) Bill to regulate the licensing of professional home support
providers.

The Commission recommends that managers of refuge accommodation services
for victims of domestic, sexual or gender-based violence, and accommodation
centres for people in the internal protection process, should be prescribed as
mandated persons in adult safeguarding legislation. This would mean that if
there was an at-risk adult in these types of services, the manager of the facility
would be required to report actual or suspected abuse or harm of that at-risk
adult if the threshold for reporting was met. The Commission has included
managers of these services because some adults who receive services in these
facilities may fall within the definition of "at-risk adult” or “adult at risk of harm”.
Managers of these facilities are subject to the reporting requirement under the
2015 Act.

Moreover, the Commission believes that managers of substance misuse and
homelessness services should be prescribed as mandated persons for the
purpose of the proposed reporting duty in adult safeguarding legislation. In its
submission in response to the Issues Paper, HIQA highlighted that its remit and
powers do not extend to the inspection or assessment of homecare services, day
services, care services to people in group or sheltered living arrangements,
accommodation services for people seeking international protection,
homelessness services, and substance misuse services.?>® HIQA expressed its
belief that safeguarding legislation should impose a duty to safeguard on
providers of those services in addition to services regulated by HIQA and the
Mental Health Commission.?®® In Chapter 7, the Commission recommends that a
list of “relevant services” should be prescribed in a schedule to adult safeguarding
legislation for the purposes of the safeguarding duties proposed to be
introduced in legislation and imposed on providers of relevant services. The full
list of “relevant services” is contained in Chapter 7.

258 Department of An Taoiseach, Government Legislation Programme for Spring 2024 (16
January 2024) at page 10.

259 HIQA, Law Reform Commission Issues Paper ‘A Regulatory Framework for Adult Safeguarding’
- Response by the Health Information and Quality Authority (May 2020) at page 15
<https://www.hiqa.ie/sites/default/files/2020-06/HIQA-Response-LRC-Issues-Paper.pdf>

260 HIQA, Law Reform Commission Issues Paper ‘A Regulatory Framework for Adult Safeguarding’
- Response by the Health Information and Quality Authority (May 2020) at page 15.
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The Commission recommends that, in the interest of consistency, it would be
appropriate for managers of those types of centres to be included as mandated
persons for the purposes of a duty to report in adult safeguarding legislation.

R.9.14

The Commission recommends that managers of the following types of services
should be prescribed as mandated persons for the purposes of the proposed
duty to report in adult safeguarding legislation:

(@) a day service for adults;
(b) a professional home support provider;

(c) a centre which provides refuge accommodation services for victims of
domestic, sexual or gender-based violence;

(d) ahomeless provision or emergency accommodation facility;

(e) an accommodation centre for people seeking international protection
(direct provision); and

(f) an addiction or substance misuse service.

[9.211]

[9.212]

At the time of writing, certain professionals who provide health or social care
services to adults, who may include at-risk adults, do so in professions that are
not yet regulated. In Chapter 18, the Commission recommends that the
government consider the regulation of currently unregulated occupational
groups. The Commission welcomes the opening of the register for social care
workers on 30 November 2023. The Commission further welcomes the
announcement by CORU of its preparation to regulate the psychology
profession.?®! Following a detailed risk assessment by CORU, it has been decided
that the specialisms of clinical, counselling and educational psychology will be
prioritised for regulation. The Psychologists Registration Board is currently
drafting the standards of proficiency for each specialism and a consultation
process will take place in Q2 2024. CORU expects to open the register for these
three divisions by spring 2025.

Having regard to the impact that mandatory reporting may have on the
relationships between psychologists, psychotherapists, addiction counsellors and
their clients, the Commission believes that psychologists, psychotherapists and
addiction counsellors should not be included in the schedule of mandated
persons for the purposes of the proposed duty to report in adult safeguarding
legislation.

261 CORU, Update on Statutory Regulation of Psychologists (January 2024)
<https://www.coru.ie/about-us/registration-boards/psychologists-registration-
board/update-on-statutory-regulation-of-psychologists/> accessed on 6 April 2024.
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[9.213] Due to the nature of their work involving contact with adults who may be, or
have contact with, at-risk adults, the Commission recommends that probation
officers should be included in the schedule of mandated persons for the
purposes of the proposed duty to report in adult safeguarding legislation. Such
officers are included in Schedule 2 to the Commission’s Adult Safeguarding Bill
2024.

R.9.15 The Commission recommends that probation officers within the meaning of
section 1(1) of the Criminal Justice (Community Service) Act 1983 should be
included in the schedule of mandated persons for the purposes of the proposed
duty to report in adult safeguarding legislation.

[9.214] Many organisations employ safeguarding officers or other persons to perform
the adult safeguarding functions of the organisations. Such organisations include
religious, sporting, advocacy, charitable, recreational, cultural and educational
bodies and organisations offering services to adults, who may include at-risk
adults. The Commission recommends that such officers or other persons
employed in such roles should be prescribed as mandated persons for the
purposes of the proposed duty to report in adult safeguarding legislation. Such
persons are included in Schedule 2 to the Commission’s Adult Safeguarding Bill
2024.

R.9.16 The Commission recommends that the schedule of mandated persons for the
purposes of the proposed duty to report in adult safeguarding legislation should
include:

(@) safeguarding officers or other persons (howsoever described) who are
employed for the purpose of performing the adult safeguarding
function of religious, sporting, advocacy, charitable, recreational, cultural
and educational; and

(b) other bodies and organisations offering services to adults, who may
include adults at risk of harm.

[9.215] The Commission has considered whether members of the clergy or similar
religious representatives or pastoral care workers of a church or other religious
communities should be prescribed as mandated persons for the purposes of the
proposed duty to report in adult safeguarding legislation. Such persons are
mandated persons for the purposes of the duty to report in respect of harm to
children in the 2015 Act. The Commission understands the rationale for their
inclusion as mandated persons in the 2015 Act and recognises that, historically,
such persons held roles in caring for older people in nursing homes run by
religious orders, for example. However, the Commission considers that such
persons are less involved in the provision of services to adults, who may be at-
risk adults, than would have historically been the case. Therefore, it may be less
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relevant for such persons to be subject to the proposed duty to report. However,
the Commission believes that if the Government considers it appropriate or if
necessity is demonstrated, such persons should be designated as mandated
persons for the purposes of the proposed duty to report in adult safeguarding
legislation.

(iii) Training for mandated persons

[9.216] Providing training on identifying signs of harm to at-risk adults and on the
thresholds of the proposed duty to report to all mandated persons would reduce
the number of unsubstantiated claims and improve the quality of reports. The
Child and Family Agency has made online training available for all persons
mandated to report for the purposes of the duty to report in the 2015 Act. The
Commission recommends that:

(@) similar training should be provided to all persons mandated to report
under the proposed duty to report in adult safeguarding legislation; and

(b) mandated persons should be required to complete that training, and any
refresher training, within specified periods of time to be determined by
the relevant Minister.

[9.217] In response to the Issues Paper, HIQA noted that the implementation of any
training measures should not be a ‘once-off’ obligation but instead should be
part of a wider programme of regular and periodic training. HIQA noted that
regular and periodic training is important to ensure that training:

(@) isin line with best practice and best available evidence; and

(b) brings about cultural change in people’s attitudes and treatment of abuse
in the context of adult safeguarding.

[9.218] The Commission recommends that regular training should be provided to
mandated persons for the purposes of the proposed duty to report in adult
safeguarding legislation to ensure that training is in line with best practice and
best available evidence and brings about cultural change in people’s attitudes
and treatment of abuse in the context of adult safeguarding.

R.9.177 The Commission recommends that regular training should be provided to
mandated persons for the purposes of the proposed duty to report in adult

safeguarding legislation.

(g) Consequences of a failure to report

[9.219] To promote compliance, a duty to report must be accompanied by some form of
sanction to apply where there has been a failure by a mandated person to make a
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report to the Safeguarding Body. Although the Commission believes that there
must be consequences in instances where an individual with a duty to report fails
to do so, the Commission does not propose that the consequence should be the
imposition of a criminal sanction. The Commission believes that a defence against
consequences being imposed for a breach of reporting obligations should be
available where a mandated person can demonstrate that they did not know,
believe or have reasonable grounds to suspect, on the basis of information that
they had received, acquired or become aware of in the course of their
employment or profession as a mandated person, that an at-risk adult:

(a) had been harmed;
(b) was being harmed; or

(c) was at risk of being harmed.

The defence may not be impermissibly relied upon to shirk reporting obligations
and in this regard, it is useful to note that the Commission recommends in
Chapter 5 that the Safeguarding Body should have all such powers as are
necessary or expedient for, or incidental to, the performance of its functions,
which may include the making of such enquiries as it considers appropriate. This
could, for example, include the making of an enquiry to determine whether there
were, at a particular time, reasonable grounds for believing that an at-risk adult
had been harmed, was being harmed, or was at-risk of being harmed.

While the Heads of the Children First Bill included an offence of failing to comply
with a duty to report, such an offence was not included in the Bill, as initiated,
and attempts to move an amendment to introduce such an offence were not
supported by the Government.2®? The then Minister for Children and Youth
Affairs stated that legal advice provided to the Government advised that the
imposition of criminal sanctions would be unnecessary and may result in over-
reporting by mandated individuals due to a fear of attracting criminal sanction.?®3
Instead, the Government opted to rely on administrative sanctions, such as the
option to report a mandated person to their employer or to the fitness to practise

262 Houses of the Oireachtas, Children First Bill 2014: Report and Final Stages (Ddil) — 14 July
2015 (2015) at <https://www.oireachtas.ie/en/debates/debate/dail/2015-07-14/37/>
accessed on 6 April 2024; Houses of the Oireachtas, Children First Bill 2074: Second Stage —
21 July 2015 (2015) at <https://www.oireachtas.ie/en/debates/debate/seanad/2015-07-
21/5/> accessed on 6 April 2024.

263 Houses of the Oireachtas, Children First Bill 2074: Second Stage (21 July 2015)
<https://www.oireachtas.ie/en/debates/debate/seanad/2015-07-21/5/> accessed on 6 April
2024,
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committee of the relevant profession, while committing to keeping the potential
introduction of criminal sanctions under review.?%*

The Commission understands from its consultation with relevant stakeholders,
including the Department of Children, Equality, Disability, Integration and Youth
and the Child and Family Agency, that administrative sanctions are considered to
appropriately address instances where a mandated person has not reported
instances of abuse under the 2015 Act. The Commission also understands that
there is no appetite to introduce criminal sanctions at this time. A HSE guidance
document on Information for Mandated Persons indicates that while there are no
criminal sanctions for a failure to report under the 2015 Act, “the following
consequences may apply: (a) HR/disciplinary procedures; (b) fitness to practice
[sic] complaint to the professional’s regulatory body; and (c) information may be

passed to the National Vetting Bureau of An Garda Siochana”.2%

R.9.18 The Commission recommends that a failure by a mandated person to report
under adult safeguarding legislation should not result in the imposition of a
criminal sanction.

() Regulated Professionals
[9.223] For regulated professionals mandated to report, the most appropriate means of

addressing a failure to report is through a fitness to practise complaint to the
professional’s regulatory body. Most professionals, who would be mandated to
report actual or suspected abuse of at-risk adults under the Commission’s
proposals, are regulated by the Health and Social Care Professionals Council
(“CORU"), with doctors, nurses, pharmacists and dentists regulated by the
Medical Council, the Nursing and Midwifery Board of Ireland, the Pharmaceutical
Society of Ireland and the Dental Council of Ireland respectively. Each profession
regulated by CORU has a corresponding registration board that develops codes
of professional conduct and ethics, as appropriate, for that profession.?%®
Complaints against individual members of a particular profession must be based
on alleged non-compliance with the standards provided in that profession’s Code
of Professional Conduct and Ethics. The threshold for CORU to take action, in

264 Houses of the Oireachtas, Children First Bill 2074: Second Stage (21 July 2015); Houses of the
Oireachtas, Children First Bill 2074: Report and Final Stages (Dail) — 14 July 2015 (2015) at
<https://www.oireachtas.ie/en/debates/debate/dail/2015-07-14/37/> accessed on 6 April
2024,

265 HSE Children First National Office, Information for Mandated Persons (March 2023)
<https://www.hse.ie/eng/services/list/2/primarycare/childrenfirst/resources/mandated-
persons.pdf> accessed on 6 April 2024.

266 See CORU, Codes of Professional Conduct and Ethics <https://www.coru.ie/health-and-
social-care-professionals/codes-of-professional-conduct-and-ethics/codes-of-professional-
conduct-and-ethics.html> accessed on 6 April 2024.
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response to a complaint, is reached where the incidents complained of are
“serious and raise a concern about the registrant's ability to practise [their]
profession.”2¢

Currently, most Codes of Professional Conduct and Ethics under CORU and other
regulatory bodies refer to a general duty to “comply with requirements for the
protection of children and vulnerable adults.”?%® If a legal obligation on mandated
persons to make a report were to be introduced and complemented by a general
provision of compliance with duties in the relevant code of professional conduct
and ethics, and a regulated professional failed to make a report, that individual
would be found to have breached the relevant code of professional conduct and
would be subject to a fitness to practise inquiry.

To allow for a fitness to practise inquiry to be instigated in a case of an alleged
breach of a duty to report, the Commission recommends that each code of
professional conduct and ethics relevant to mandated professionals should
include provisions about reporting and compliance with relevant legal obligations
that are uniform to all of the codes. Such provisions would be similar to those
that are common to all of the codes of the health and social care professions
regulated under CORU. This would ensure that mandated professionals would be
aware of the duties imposed on them, and that regulatory proceedings could be
brought for non-compliance with a relevant code where a regulated professional
fails to comply with the proposed reporting requirement.

R.9.19

The Commission recommends that each code of professional conduct and
ethics relevant to mandated persons who are registered medical, health or social
care professionals should include provisions on reporting and compliance with

relevant legal obligations that are uniform to all of the codes.

[9.226]

(it) Unregulated Professionals working in a relevant setting

As set out above, the Commission proposes that certain unregulated
professionals, including senior management and persons in charge of settings
where at-risk adults receive care, should be subject to the proposed duty to
report in adult safeguarding legislation.

267 See CORU, Fitness to Practise Complaints <https://www.coru.ie/public-protection/fitness-
to-practise/about-fitness-to-practise/> accessed on 6 April 2024.

268 See, for example, Medical Council, Guide to Professional Conduct & Ethics for Registered
Medical Practitioners 9™ edition (1 January 2024); CORU, Occupational Therapists
Registration Board Code of Professional Conduct and Ethics (2019) at page 6
<https://coru.ie/files-codes-of-conduct/otrb-code-of-professional-conduct-and-ethics-for-
occupational-therapists.pdf> accessed on 6 April 2024.
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Senior management in a relevant centre may not necessarily be regulated
professionals and therefore may not be subject to professional codes of conduct
and ethics. In relation to unregulated professionals, a failure to report could be
addressed through an internal disciplinary or human resources investigation.
However, these options may not be suitable in a setting such as a private nursing
home where the manager mandated to report may also be the owner of the
centre, who would have full or partial oversight over such an investigation.

Existing regulations made under the Health Act 2007 provide that the person in
charge of a designated centre is obliged to notify the Chief Inspector of Social
Services when a notifiable incident occurs.?®® Where there are no notifiable
incidents required to be reported, the registered provider?’® concerned is
required to report that to the Chief Inspector of Social Services at the end of each
6-month period.?”" It is an offence under the Health Act 2007 for a registered
provider to fail to comply with duties set out in regulations.?’2

The Commission believes that failures to report by mandated persons who are
not registered medical, health or social care professionals should be addressed
by internal disciplinary procedures, where possible and appropriate. In
circumstances where it may not be possible or appropriate, the Commission does
not propose to introduce an offence as an alternative. The Commission believes
that it would be unjust to introduce an offence for failures to report by persons
who are unregulated professionals where the same failure by a regulated
professional is addressed through the relevant fitness to practise procedure of
their regulated profession. Instead, the Commission recommends that failures to
report by mandated persons who are not relevant regulated professionals should
be addressed by notifying relevant authorities such as HIQA or the Mental Health
Commission, the HSE and the National Vetting Bureau of the Garda Siochana
who will consider this information when inspecting centres, considering funding,
and processing vetting applications respectively.

269 Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
Regulations 2013 (SI No 415 of 2013), regulation 31(1).

270 Section 2(1) of the Health Act 2007 defines “registered provider” in relation to a designated
centre as the person whose name is entered in a register as the person carrying on the
business of the designated centre.

271 Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older People)
Regulations 2013 (SI No 415 of 2013), regulation 31(4).

2712 Section 79(2)(c) of the Health Act 2007.
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R.9.20 The Commission recommends that failures to report by mandated persons who
are not registered medical, health or social care professionals should be
addressed by:

(@) internal disciplinary procedures, where possible and appropriate;

(b) notifications to the Health Information and Quality Authority so that
failures to report can be taken into account in the inspection of
designated centres and relevant social care services under the Health
Act 2007;

(c) notification to the Health Service Executive, which should be considered
in light of any funding arrangements in place for the relevant setting
under section 38 or section 39 of the Health Act 2004; or

(d) notification of the breach of a duty to report to the National Vetting
Bureau of the Garda Siochana.

[9.230] The option exists to make a referral concerning a mandated person’s failure to
report to the National Vetting Bureau of the Garda Siochana, which could impact
a mandated person'’s career or job prospects. The National Vetting Bureau
(Children and Vulnerable Persons) Act 2012 requires “scheduled organisations” to
inform the National Vetting Bureau where, as a result of an investigation, inquiry
or regulatory process, that scheduled organisation is concerned that the person
subject to the investigation, inquiry or regulatory processes may:

(@) harm any child or vulnerable person;

(b) cause any child or vulnerable person to be harmed;
() put any child or vulnerable person at risk of harm;
(d) attempt to harm any child or vulnerable person; or

(e) incite another person to harm any child or vulnerable person.?”

[9.231] Schedule 2 to the National Vetting Bureau (Children and Vulnerable Persons) Act
2012 lists the organisations required to notify specified information to the
National Vetting Bureau. These include the HSE, the Teaching Council, the
Medical Council, the Nursing and Midwifery Board of Ireland, the Dental Council,
CORU, the Mental Health Commission, the Pharmaceutical Society of Ireland, the
Pre-Hospital Emergency Care Council, HIQA, the National Transport Authority,

273 Section 19(1) of The National Vetting Bureau (Children and Vulnerable Persons) Act 2012.
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the Garda Siochdna Ombudsman Commission and the Child and Family
Agency.?’*

It is mandatory for individuals to be Garda vetted if their work or activity at a
relevant organisation involves access to children or “vulnerable persons”.2’®
Individuals required to be vetted include employees, contractors and unpaid
volunteers. When the National Vetting Bureau receives information from one of
the above listed organisations regarding a finding or allegation of harm by a
person who is subsequently the subject of a vetting disclosure application, the
Chief Bureau Officer must determine whether that specified information should
be disclosed. The Chief Bureau Officer will consider a number of matters,
including the relevance of the type of work concerned and the rights of the
applicant.?’®

Garda vetting has been cited as one of the easiest ways to protect “people who
may be vulnerable”.?”” When a scheduled organisation informs the Chief Bureau
Officer of a finding or allegation of harm by an individual subject to a vetting
application, the individual may be prevented from engaging in activities,
including employment, that relate to children or “vulnerable persons”.2’8

The Commission believes that the Safeguarding Body should be empowered to
make referrals to the National Vetting Bureau. The HSE is listed in Schedule 2 to
the National Vetting Bureau (Children and Vulnerable Persons) Act 2012 as an
organisation that is required to notify specified information to the National
Vetting Bureau. In this regard, the Commission notes in Chapter 6 that if the
Government decides that the Safeguarding Body should be established as an
independent organisation or in an existing organisation other than the HSE, the
National Vetting Bureau (Children and Vulnerable Persons) Act 2012 should be
amended in Schedule 2 to include the Safeguarding Body in the list of bodies
required to report to the National Vetting Bureau of the Garda Siochéana.

274 Schedule 2 to The National Vetting Bureau (Children and Vulnerable Persons) Act 2012.
275 Part 3 of The National Vetting Bureau (Children and Vulnerable Persons) Act 2012.

276 Section 15(4)(a)-(g) of The National Vetting Bureau (Children and Vulnerable Persons) Act
2012.

277 Health Information and Quality Authority and Mental Health Commission, Adult
Safeguarding: Background document to support the development of national standards for
adult safeguarding, Dublin: Health Information and Quality Authority 2018 at page 26.

278 An Garda Siochana, Vetting Procedure: Specified Information
<https://vetting.garda.ie/VettingProcedure/SpecifiedInformation> accessed on 6 April 2024.
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(h) Provision of assistance by mandated persons to the Safeguarding
Body

In any particular case, certain professionals will work in close proximity to an at-
risk adult and will be familiar with that adult’s circumstances. Even where that
professional is not the person who made a report to the Safeguarding Body, they
may have information that could help to assess the risk to the at-risk adult. This
assistance could be crucial to ensuring that the Safeguarding Body takes the
appropriate course of action on foot of a report in relation to that at-risk adult.

The provision of assistance would allow the Safeguarding Body, upon receipt of a
report from a mandated person, to request a mandated person, whom it believes,
based on reasonable grounds, may be in a position to assist it for the purposes of
exercising its functions, to provide it with such information and assistance as it
may reasonably require and is, in its opinion, necessary and proportionate in all
of the circumstances of the case. In response to such a request, a mandated
person could provide information and assistance to the Safeguarding Body in
order to assist with determining whether an adult who is the subject of that
report, or any other at-risk adult, has been harmed, is being harmed, or is at risk
of being harmed.

Where the Child and Family Agency receives a mandated report under the 2015
Act, it may request that any mandated person provide information and assistance
for the purposes of assessing whether a child who is the subject of that report, or
any other child, has been harmed, is being harmed or is at risk of being
harmed.?”® Where the Child and Family Agency makes such a request of a
mandated person, the person must, as soon as practicable, comply with the
request.?®

The Commission understands that the provision for assistance is very useful
where there is an ongoing investigation and there are pieces to a safeguarding
puzzle that can only be filled by, or with the information or assistance of, certain
persons.

Such a provision could form a useful tool in the Safeguarding Body's toolkit for
investigating reports of actual or suspected abuse or neglect, even in the absence
of reporting for mandated persons. Accordingly, the Commission recommends
that adult safeguarding legislation should provide that where the Safeguarding
Body receives a report from a mandated person, it should be permitted to take
such steps as it considers necessary to exercise its functions under adult
safeguarding legislation which may include, but are not limited to, a request to

279 Section 16(1) of the Children First Act 2015.
280 Section 16(2) of the Children First Act 2015.
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any mandated person whom it believes, based on reasonable grounds, may be in
a position to assist it for those purposes, to provide it with such information and
assistance as it may reasonably require and is, in its opinion, necessary and
proportionate in all of the circumstances of the case.

R.9.21

The Commission recommends that adult safeguarding legislation should
provide that where the Safeguarding Body receives a report from a mandated
person, it should be permitted to take such steps as it considers necessary to
exercise its functions under adult safeguarding legislation which may include, but
are not limited to, a request to any mandated person whom it believes, based on
reasonable grounds, may be in a position to assist it for those purposes, to
provide it with such information and assistance as it may reasonably require and
is, in its opinion, necessary and proportionate in all of the circumstances of the
case.

[9.240]

[9.241]

[9.242]

(i) Statutory protection

The Commission believes that the introduction of a statutory protection applying
to the reporting of actual or suspected abuse or neglect of at-risk adults by any
person who reports reasonably and in good faith would alleviate fears about
potential consequences of reporting, and would encourage reporting.

Almost all consultees who responded to the Issues Paper in relation to statutory
protection stated that such protection should be introduced for those who report
concerns in good faith.8! If an individual is considering making a report of actual
or suspected abuse of an at-risk adult, they may have certain concerns as to the
potential consequences of making that report. It is important that individuals are
encouraged to make a report, if required, and are not prevented from doing so
by fears of civil action or other consequences. Individuals are more likely to make
a report if they know that they will be protected from any civil liability or from
penalisation by their employer for making the report. This was acknowledged by
the Irish Working Group on Elder Abuse who recommended the enactment of
legislation to protect “both members of the public and health and social care
staff from negative consequences of reporting abuse or suspected abuse”.??

Statutory protections for those reporting actual or suspected abuse of at-risk
adults in good faith are in place in other jurisdictions, including Queensland,®

281 As discussed in section 6 above.

282 Commissioner for Older People for Northern Ireland, A review of the adult safeguarding
framework in Northern Ireland, the UK, Ireland and Internationally (2014) at page 33, citing
Irish Working Group on Elder Abuse, Protecting our future: Report of the Working Group on
Elder Abuse (2002).

283 Section 248B of the Guardianship and Administration Act 2000 (Queensland).
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British Columbia®®* and Nova Scotia,?®> as outlined in further detail above. In

Victoria, the Office of the Public Advocate recommended in 2022 that adult
safeguarding legislation should seek to protect “reporters” from any negative
consequences of making a report.28®

[9.243] Having considered consultees’ experiences and submissions, the Commission is
satisfied that statutory protection for those who make a report in relation to the
abuse of children under the Protections for Persons Reporting Child Abuse Act
1998 has had a positive impact on decisions to make a report. Consultees have
reported that the model of statutory protection in the context of reporting child
abuse is working well to encourage individuals to report and dissuade fears of
consequential liability. Upon the strength of consultees’ experiences and
submissions, the Commission recommends that protections for reporting should
be introduced to protect those who report in good faith from civil liability and
penalisation by an individual’s employer.

[9.244] The Commission recommends that this statutory protection should apply to all
persons and not just to mandated persons for the purposes of the proposed duty
to report in adult safeguarding legislation. Any person who considers making a
report of harm to an at-risk adult, regardless of whether or not they are a
mandated person, should not be discouraged from doing so by a threat of
liability or penalisation by their employer.

[9.245] The Commission recommends the introduction of a statutory protection to apply
to anyone who makes a report of actual or suspected harm of at-risk adults,
provided the report is made reasonably and in good faith.

[9.246] The Commission believes that adult safeguarding legislation should provide for
such a protection regardless of whether such legislation provides for a duty on
mandated persons to report.

[9.247] Moreover, the Commission notes that the introduction of a statutory provision
permitting good faith reporting of actual or suspected abuse or neglect of at-risk
adults by all persons requires careful consideration. Consideration should be
given to the interplay between the introduction of a permissive statutory
reporting provision and:

(a) the offences of withholding information under existing legislation, in
particular the Criminal Justice (Withholding of Information on Offences
against Children and Vulnerable Persons) Act 2012; and

284 Sections 46(3), 46(4) and 64(1)(a) of the Adult Guardianship Act 1996 (British Columbia).
285 Section 5(2) of the Adult Protection Act 1989 (Nova Scotia).

286 Office of the Public Advocate (Victoria), Line of Sight: Refocussing Victoria's Adult
Safeguarding Laws and Practices (18 August 2022) at page 104.
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(b) the introduction of a mandated reporting requirement on mandated
persons.

The majority of consultees who responded to the Issues Paper indicated a
preference for permissive reporting to be placed on a statutory basis if further
provisions to mandate reporting of actual or suspected abuse or neglect of at-
risk adults were not introduced. A statutory model of permissive reporting would
involve legislative provisions to allow or permit all persons to report actual or
suspected abuse or neglect. In this Chapter, the Commission makes
recommendations which, if implemented, would result in the introduction of
further provisions to mandate the reporting of actual or suspected abuse or
neglect of at-risk adults, which would likely address consultees’ concerns without
having to place permissive reporting on a statutory basis. Moreover, the
Commission notes that a disadvantage of the permissive reporting model is that
it could allow the decision to report to be subjective, and dependent on
professional ideology.?®” Legal provisions allowing all persons to report actual or
suspected harm of at-risk adults could have the effect of the general public
believing that they should report anything that might appear suspicious even if
those suspicions may be founded on lack of knowledge or biases. The
Commission is concerned that legal provisions allowing all persons to report
could result in an increase in unsubstantiated reports, which could impose an
excessive burden on already limited resources. The Commission believes that a
statutory protection for those who choose to report in good faith would be
preferable. Accordingly, the Commission recommends that a system of
permissive reporting in the adult safeguarding context should not be introduced
on a statutory basis.

R.9.22

R. 9.23

The Commission recommends that statutory protection should be introduced
in adult safeguarding legislation that is applicable to anyone who makes a report
of actual or suspected harm of an at-risk adult, provided the report is made
reasonably and in good faith.

The Commission recommends that a system of permissive reporting in the
adult safeguarding context should not be introduced on a statutory basis.

[9.249]

(i) Conditions for applicability of protection

The Commission recommends that statutory protection should extend to any
person who makes a report of actual or suspected harm where a report is made
reasonably and in good faith. The provision for protection from penalisation by

287 Donnelly and O'Brien “Speaking Up Against Harm: Options for Policy and Practice in the
Irish Context” (University College Dublin March 2018) at page 39.
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an individual's employer would apply only in circumstances in which the
provisions of the Protected Disclosures Act 2014 would not apply to the making
by a worker of a report of actual or suspected harm of an at-risk adult.

(i) Accompanying offence of false reporting

If a form of statutory protection were to be introduced in adult safeguarding
legislation for those reporting actual or suspected harm in good faith, an
accompanying offence of false reporting could deter people from seeking to
inappropriately benefit from statutory protection by seeking to assert that they
were acting in good faith in making a report, when in fact they made a report in
bad faith.

False reporting of child abuse is an offence under the Protections for Persons
Reporting Child Abuse Act 1998.288 A person is guilty of an offence if, knowing
the statement to be false, they make a statement to an appropriate person that:

(@) a child has been or is being assaulted, ill-treated, neglected or sexually
abused; or

(b) a child’s health, development or welfare has been or is being avoidably
impaired or neglected.?®

While the Commission understands the rationale for the offence in the
Protections for Persons Reporting Child Abuse Act 1998, the Commission believes
that criminal sanctions should not be introduced for false reporting of harm of at-
risk adults. In forming this belief, particular weight has been placed on the
purpose of reporting requirements, which is to is to encourage reporting. The
threat of criminal sanction may discourage individuals from making a report, due
to a fear that the report would transpire to be false, such as where the individual's
concerns for an at-risk adult are mere suspicions, and a related fear that the
individual may be perceived to have knowingly made a false report. The
Commission is satisfied that where it can be proven that an individual knowingly
made a false report, that matter should be dealt with through the withdrawal or
exclusion of the statutory protection that the Commission has proposed should
apply to the making of a good faith report of actual or suspected harm of an at-
risk adult. Where it can be proven that an individual knowingly made a false
report, the statutory protection will not apply and the individual may face civil or
criminal liability. This would be comparable to the removal of qualified privilege
in a case of defamation where a statement is found to have been made

288 Section 5 of the Protections for Persons Reporting Child Abuse Act 1998.
289 Section 5(1) the Protections for Persons Reporting Child Abuse Act 1998.

155



[9.253]

[9.254]

REPORT:. A REGULATORY FRAMEWORK FOR ADULT SAFEGUARDING

maliciously.?®® The exclusion from the statutory protection of persons reporting
actual or suspected harm where a person knowingly makes a false report is
achieved by the inclusion of the requirement for a report to be made reasonably
and in good faith.

(j) Preparatory work to facilitate the implementation of mandated
reporting

The Commission understands from its consultations with organisations, including
the Department of Children, Equality, Disability, Integration and Youth and the
Child and Family Agency, that the successful implementation of mandated
reporting in respect of actual or suspected harm to children has been largely
attributable to the time afforded for preparation prior to the commencement of
the relevant provisions of the 2015 Act. Such preparation included the drafting
and publication of national guidance, the development of an e-learning training
module ,and the development of a reporting portal on the Child and Family
Agency'’s website to provide a safe and efficient way for mandated persons to
make reports. The Child and Family Agency also engaged with external groups,
such as mandated persons under the 2015 Act, and addressed queries, concerns
and questions about the reporting obligations. The preparatory work was viewed
by the Department of Children, Equality, Disability, Integration and Youth and the
Child and Family Agency as very important because it allowed for systems to be
implemented to: (a) ensure that mandated persons understood their obligations,
including the reporting threshold; (b) prevent over-reporting; and (c) ensure the
system would not be overwhelmed by an increase in reports.

In its submission on the Issues Paper, the Department of Health suggested that
rather than providing for a uniform system of mandatory reporting across diverse
sectors in adult safeguarding legislation, which would be commenced alongside
other provisions of the legislation, it may be prudent to review the options for
mandated reporting provisions after new adult safeguarding structures have had
a number of years to become embedded in Ireland. The Department of Health
further submitted that this would allow time for analyses to emerge in relation to
the impact of mandatory reporting provisions in relation to the child protection
framework in Ireland over a number of years. The Commission understands that
in the six years since their introduction, the mandated reporting provisions in
relation to the reporting of actual or suspected harm of children have been
viewed by consultees, including the Department of Children, Equality, Disability,
Integration and Youth and the Child and Family Agency, as being successful, and
that data indicates that such provisions have been successful.

290 Section 19 of the Defamation Act 2009.
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[9.255] However, the Commission believes, based on consultees’ experiences, that
sufficient preparatory work prior to the commencement of mandatory reporting
provisions would have a significant impact on ensuring the successful
implementation of mandated reporting.

[9.256] The Commission believes that, having regard to the lead-in time required for the
commencement of mandated reporting provisions and the need to ensure the
successful introduction of mandated reporting in Ireland, the Government should
conduct preparatory work. Such preparatory work may include drafting guidance
and resources, developing training and e-learning programmes, and raising
awareness. The Commission believes that consideration should also be given to
the lessons to be learned from the introduction of mandated reporting in respect
of actual or suspected harm of children under the 2015 Act.

[9.257] In response to the Issues Paper, the Department of Children, Equality, Disability,
Integration and Youth noted that any published guidance or resources should be
broad enough to serve as a resource for anyone who has a reasonable concern
about an at-risk adult and who seeks guidance on how to address such concern.
The Department further noted that this broad approach, in relation to the
drafting of guidance, was taken when drafting Children First: National Guidance
for the Protection and Welfare of Children.?!

[9.258] However, if it is decided to postpone the commencement of mandated reporting
provisions in adult safeguarding legislation to allow for further preparation, the
Commission believes that it would be unnecessary to postpone the
commencement of the provision for protection from civil liability or penalisation
by their employers for all persons who report in good faith, because this
recommendation and provision is envisaged to apply regardless of whether
mandated reporting is introduced in legislation.

R.9.24 The Commission recommends that, having regard to the lead-in time required
for the commencement of mandated reporting provisions and the need to ensure
the successful introduction of mandated reporting in Ireland, the Government
should conduct preparatory work which may include the following:

(a) drafting guidance and resources;
(b) developing training and e-learning programmes; and

(c) raising awareness.

291 Department of Children and Youth Affairs, Children First: National Guidance for the
Protection and Welfare of Children (2017)
<https://www.tusla.ie/uploads/content/Children First National Guidance 2017.pdf>
accessed on 6 April 2024.
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1. Introduction

[10.1] Adult safeguarding issues can arise across various settings. The Safeguarding
Body must, therefore, have adequate powers to identify such issues and to assess
the health, safety and welfare of at-risk adults across a range of settings. To
assess the health, safety and welfare of at-risk adults in some settings, including
residential centres for older people and residential centres for adults with
disabilities, this includes powers of entry or access to those settings, and powers
to assess what is happening in those settings. This chapter examines such
powers.

[10.2] Asis discussed in detail below, these powers of entry would be primarily
exercised by the Safeguarding Body, through its “authorised officers”.!
“Authorised officers” means the persons appointed by the Safeguarding Body for
the purposes of exercising statutory functions or powers on the Safeguarding
Body's behalf. If the Commission’s recommendations in Chapters 5 and 6 were
adopted, such authorised officers would be qualified social workers.

2. Existing powers of entry to and inspection of relevant
premises in Ireland

(a) Existing powers of entry of HIQA to designated centres

[10.3] Under Part 9 of the Health Act 2007, the Chief Inspector of Social Services and
any authorised persons appointed by HIQA have powers of entry and inspection
to allow for the exercise of HIQA's inspection and investigation functions. The
Health Act 2007 provides for the Chief Inspector and authorised persons to have
a right of entry in some cases and to apply to the District Court for a warrant for
entry in other cases.? It also provides for various powers upon entry, such as
inspection and interview powers. However, in accordance with HIQA's functions,
these powers only apply to “designated centres” as defined under the Act. This
includes residential centres for older people (nursing homes) and residential
centres for adults with disabilities.

(b) Existing powers of entry of the Mental Health Commission to
approved centres

[10.4] Under Part 3 of the Mental Health Act 2001, the Inspector of Mental Health
Services and Assistant Inspectors of Mental Health Services appointed by the

' The Safeguarding Body is discussed in Chapters 5 and 6. The exercise of other functions or
powers or “interventions” by authorised officers of the Safeguarding Body and members of
the Garda Siochana are discussed in Chapters 11, 12 and 13.

2 See sections 73 to 75 of the Health Act 2007.

161



REPORT: A REGULATORY FRAMEWORK FOR ADULT SAFEGUARDING

Mental Health Commission (“MHC") have powers to visit and inspect certain
places to facilitate the exercise of the MHC's regulatory functions. In accordance
with the MHC's functions, these powers are limited to approved centres as
defined under the Act or other premises where mental health services are being
provided.?

(c) Existing powers of entry of the HSE Safeguarding and Protection
Teams to relevant settings

[10.5] Asis discussed in detail in Chapter 6, the HSE's Safeguarding and Protection
Teams (the "HSE’s SPTs") have responsibility for safeguarding reports and
concerns arising in HSE managed and funded older people’s services and
disability services, and to reports of actual or suspected abuse in respect of adults
living in the community. The HSE's SPTs enter these HSE owned or funded
services in line with the application of the HSE's Safeguarding Vulnerable Persons
at Risk of Abuse National Policy and Procedures” to investigate reports of actual
or suspected abuse of at-risk adults in such services. However, they have no
statutory powers to do so, so entry is contingent on compliance.

(d) Gaps in powers of entry to relevant settings

[10.6] Although the HSE's SPTs are responsible for responding to adult safeguarding
concerns in limited settings, they have no statutory powers of entry to facilitate
their work.” Instead, the HSE's SPTs rely on the cooperation of the relevant
premises and services. The HSE's SPTs also have no policy or legislative basis for
entering private facilities including private nursing homes, which account for 80%
of all nursing home beds in Ireland.® This is particularly significant as HIQA has no
remit to investigate individual reports or cases of abuse or neglect, including
cases arising in services that it regulates.” Similarly, the powers of the MHC are
limited in relation to the services it regulates.® The powers of HIQA and the MHC
are regulatory, and are directed at inspecting and improving the quality of
services. They are not adult safeguarding-specific.

3 Section 51 of the Mental Health Act 2001.

4 Health Service Executive, Safeguarding Vulnerable Persons at Risk of Abuse National Policy &
Procedures (2014).

> See the detailed discussion on this in Chapter 6.

6 Safeguarding Ireland, Identifying Risks, Sharing Responsibilities — The Case for a
Comprehensive Approach to Safeguarding Vulnerable Adults (2022) at pages 47, 70, 96 and
106.

7 This gap has been identified by stakeholders — see Safeguarding Ireland, /dentifying Risks,
Sharing Responsibilities — The Case for a Comprehensive Approach to Safeguarding
Vulnerable Adults (2022) at page 51.

8 The functions and powers of HIQA and the MHC are discussed in more detail in Chapter 6.
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3. Powers of entry to relevant premises in other
jurisdictions

(a) Scotland

[10.7] In Scotland, England and Wales, local authorities have responsibility for providing
social care services to at-risk adults, including safeguarding social work services
within the local authority or local council’s area.

[10.8] The Adult Support and Protection (Scotland) Act 2007 allows persons authorised
by the local council, who are often social workers, to enter any place, without a
requirement for a warrant, for the purpose of enabling or assisting a council
officer conducting inquiries to decide whether the council needs to do anything
in order to protect an “adult at risk”.° Council officers may also enter any adjacent
place for the same purpose.

[10.9] Council officers, and any person accompanying them, are empowered to privately
interview any adult found in a place visited under the Act. If a health professional
is conducting the visit, or is accompanying the council officer conducting the visit,
the health professional can carry out a medical examination, if the person
consents.? Visits under these provisions can only take place at reasonable
times."" Force cannot be used to gain access, and refusal of access is not an
offence.’

[10.10] Where council officials are met with resistance when exercising the power to
enter any place under section 7, they have the option to seek a warrant to enter
“any specified place”.'® Entry by execution of a warrant is done in the presence of
a police officer. Reasonable force can be used for entry, where necessary, if the
police officer considers force to be reasonably required in order to fulfil the
objective of the visit.™

[10.11] The criteria for granting warrants for entry require the sheriff'> to be satisfied, by
evidence on oath:

(a) that a council officer has been, or reasonably expects to be—

9 Section 7 of the Adult Support and Protection (Scotland) Act 2007 (asp 10).

10 Section 9 of the Adult Support and Protection (Scotland) Act 2007 (asp 10).

1 Section 36(1) of the Adult Support and Protection (Scotland) Act 2007 (asp 10).

12 Sections 36(4) and 36(5) of the Adult Support and Protection (Scotland) Act 2007 (asp 10).
13 Section 37(1)(a) of the Adult Support and Protection (Scotland) Act 2007 (asp 10).

14 Section 37(1)(b) of the Adult Support and Protection (Scotland) Act 2007 (asp 10).

5 |n Scotland a sheriff acts as a judge in criminal and civil cases that can result in sentences up
to five years or an unlimited fine.
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(i) refused entry to, or
(ii) otherwise unable to enter,
the place concerned, or

(b) that any attempt by a council officer to visit the place without such a
warrant would defeat the object of the visit."®

In urgent cases, a warrant for entry in respect of a visit under section 7 of the
2007 Act may be sought from a justice of the peace,’” in accordance with section
40.

To help with their investigation, council officers may require “any person holding
health, financial or other records relating to an individual whom the officer knows
or believes to be an adult at risk to give the records, or copies of them, to the
officer”.’® They can make this request during a visit or at any other time.™ If the
request is made at such other times, it must be made in writing.?° Any records
provided can be inspected by the officer or any other person considered
appropriate by the officer, having regard to the contents of the records.?’ The
purpose of examining the records is to enable or assist the council to decide
whether it needs to take action to protect an “adult at risk” from harm, by
utilising any of its powers under the 2007 Act or otherwise. Only health
professionals are permitted to inspect health records. However, persons who are
not health professionals are authorised to examine such records to determine
whether they are health records.??

(b) Wales

The Social Services and Well-being (Wales) Act 2014 provides Welsh local
authorities with a power of access to “any premises (including a private
dwelling)within a local authority’s area”.?> The order that is sought to permit
access is called an adult protection and support order (“APSQO"). The justice of the

16 Section 38(2) of the Adult Support and Protection (Scotland) Act 2007 (asp 10).

7 In Scotland, ustices of the peace are lay magistrates who are appointed from the local
community and trained in criminal law and procedure. They sit in court with a legally
qualified adviser and deal with summary criminal cases. They can impose custodial
sentences of up to 60 days and fines up to £2,500.

18 Section 10(1) of the Adult Support and Protection (Scotland) Act 2007 (asp 10).
19 Section 10(2) of the Adult Support and Protection (Scotland) Act 2007 (asp 10).
20 Section 10(3) of the Adult Support and Protection (Scotland) Act 2007 (asp 10).
21 Section 10(4) of the Adult Support and Protection (Scotland) Act 2007 (asp 10).
22 Section 10(5) of the Adult Support and Protection (Scotland) Act 2007 (asp 10).
23 Section 127(1) of the Social Services and Well-being (Wales) Act 2014.
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peace may make an APSO if satisfied, among other things, that the authorised
officer has reasonable cause to suspect that a person in a premises within a local
authority’s area is an adult at risk.*

[10.15] An authorised officer (defined as a local authority worker who has undergone
specialist training) can apply to a justice of the peace for an APSO which provides
powers of access.2> An APSO is granted to allow access to a premises for the
purposes of carrying out a confidential interview with a person suspected of
being at risk of abuse, assessing the person’s capacity to make decisions freely,
and assessing whether the person is an adult at risk and deciding on any action
to be taken.?®

[10.16] A police officer may accompany an authorised officer when carrying out an APSO,
and the police officer may use reasonable force if necessary to fulfil the purpose
of an APSO.?’

(c) Northern Ireland

[10.17] Since the publication of the Commission’s Issues Paper,?® the Department of
Health in Northern Ireland has conducted a consultation on legislative options to
inform the development of an Adult Protection Bill for Northern Ireland.

[10.18] The Department of Health in Northern Ireland sought views on whether a legal
power for a health and social care professional to enter a premises, accompanied
by a member of the Police Service of Northern Ireland (“PSNI”), should be
introduced to support a new duty to make enquiries.? Such a power would apply
in a situation where a health or social care professional “has reasonable cause to
suspect that an adult is at risk of harm from abuse, neglect or exploitation and is
in need of protection; and that professional is unable to gain access to the adult
in the adult’s dwelling (or another premises) to speak with the adult in private to
ascertain if they are making decisions freely.”3°

2 Section 127(4) of the Social Services and Well-being (Wales) Act 2014.
2> Section 127(1) of the Social Services and Well-being (Wales) Act 2014.
26 Section 127(2) of the Social Services and Well-being (Wales) Act 2014.
27 Section 127(7) of the Social Services and Well-being (Wales) Act 2014.

28 Law Reform Commission, Issues Paper on a Regulatory Framework for Adult Safeguarding
(LRC IP 18-2019).

22 Department of Health (Northern Ireland), Legislative options to inform the development of an
Adult Protection Bill for Northern Ireland — Consultation Document at 2.48.

30 Department of Health (Northern Ireland), Legislative options to inform the development of an
Adult Protection Bill for Northern Ireland — Consultation Document at 2.48.
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The Department of Health in Northern Ireland published its Draft Final Policy
Proposals for Ministerial Consideration in relation to the Adult Protection Bill in

July 2021. The Department of Health stated that the draft Bill will introduce a new

power of access to interview an adult at risk.>'

The power of access will permit a suitably experienced, trained and qualified

social worker to enter the home or other relevant premises of an adult at risk and

in need of protection to interview the adult in private and ascertain if the adult is
making decisions freely.>?

The draft Bill will contain the following provisions, restrictions and requirements
in relation to the power of entry (for the purposes of gaining access to an at-risk
adult) and associated additional powers:

(a) Magistrate approval will be required for use of the power of
entry and additional powers on every occasion.

(b) There must be a reasonable attempt to seek the consent of
the adult at risk when applying to a magistrate to use the
additional powers.

(c) The power of entry and additional powers should be used by a
suitably experienced, trained and qualified social worker only
(consideration will be given to creating a new group of social
workers for the purpose of using Adult Protection Bill/Act
powers).

(d) A statutory requirement to take all reasonable steps to
support the adult at risk to understand what the power is and
why it is being used.

(e) Anyone who is using the power of entry or additional powers
will be able to request PSNI support (but will not be required
to).

(f) There will be legal consequences for obstructing a social
worker who is seeking to apply a power of entry or additional

31 Department of Health (Northern Ireland), Adult Protection Bill - Draft Final Policy Proposals
for Ministerial Consideration at section 6.

32 Department of Health (Northern Ireland), Adult Protection Bill - Draft Final Policy Proposals
for Ministerial Consideration at section 6.
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power that has been approved by a magistrate (consideration
will be given to issuing fines).3

(d) Canada

() British Columbia (Canada)

[10.22] As discussed in Chapter 5, the Adult Guardianship Act 1996 provides for a range
of powers to support and assist “adults who are abused or neglected and who
are unable to seek support and assistance because of:

(@) physical restraint,
(b) a physical handicap that limits their ability to seek help, or

(c) anillness, disease, injury or other condition that affects their
ability to make decisions about the abuse or neglect.3

[10.23] Designated agencies are empowered to determine whether an adult needs
support and assistance and are given powers to investigate for this purpose. An
agency may apply to the court for an order if the person:

(a) believes it is necessary to enter any premises in order to interview
an adult, and

(b) is denied entry to the premises by anyone, including the adult.?

[10.24] Upon such application, the court may make an order authorising either or both of
the following:

(@) someone from the designated agency to enter the premises and
interview the adult;

(b) a health care provider, as defined in the Health Care (Consent) and
Care Facility (Admission) Act, to enter the premises to examine the
adult to determine whether health care should be provided.3®

[10.25] The legislation further provides that if an application for a court order will result
in a delay that could result in harm to the adult, a justice of the peace may issue a

33 Department of Health (Northern Ireland), Adult Protection Bill - Draft Final Policy Proposals
for Ministerial Consideration at section 6.

34 Section 44 of the Adult Guardianship Act 1996 (British Columbia).
35 Section 49(1) of the Adult Guardianship Act 1996 (British Columbia).
36 Section 49(2) of the Adult Guardianship Act 1996 (British Columbia).
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warrant authorising someone from the designated agency to enter the premises
and interview the adult.3’

A court may only make an order, and a justice of the peace may only issue a
warrant, if there is reason to believe that an adult is abused or neglected, and is
unable to seek support and assistance for any of the reasons listed at paragraph
10.22 above.

(i) Manitoba (Canada)

As discussed in Chapter 5, the Adults Living with an Intellectual Disability Act
provides for a range of investigative powers. An adult living with an intellectual
disability is defined under the Act as “an adult living with an intellectual disability
who needs assistance to meet their basic needs with regard to personal care or
management of their property”.3®

Section 22(2) empowers the executive director to enter any place at any
reasonable time in order to communicated with and visit the adult, in the context
of conducting an investigation under the Act. Section 23(1) allows a justice to
grant an order authorising entry to any place for the purposes of an investigation
where the justice is satisfied that:

(a) there are reasonable grounds to believe that an adult living
with an intellectual disability is or is likely to be abused or
neglected; and

(b) the executive director has been unable to gain access to that
adult living with an intellectual disability.

(iii) New Brunswick (Canada)

As discussed in Chapter 5, the Family Services Act 1980 provides for powers of

investigation to determine whether a person is a neglected adult,® or an abused
adult.** Where a family member or other person who cares for an adult interferes
with or obstructs the carrying out of an investigation, the court, on application of

37 Section 49(3) of the Adult Guardianship Act 1996 (British Columbia).
38 Section 1(1) of the Adults Living with Intellectual Disability Act (Manitoba).

39 A neglected adult is defined as an adult who is a disabled person, elderly person, or person
prescribed by regulation who is “incapable of caring properly for himself by reason of
physical or mental infirmity and is not receiving proper care and attention” or who “refuses,
delays or is unable to make provision for his proper care or attention. See section 34(1) of
the Family Services Act 1980 (New Brunswick).

40 An abused adult is defined as an adult who is a disabled person, elderly person, or person
prescribed by regulation and is a victim or is in danger of being a victim of physical or
sexual abuse, mental cruelty or any combination of these categories. See section 34(2) of the
Family Services Act 1980 (New Brunswick).
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the Minister, can issue a warrant authorising an investigation, which also
authorises the Minister or a designated person to enter (by force if required) any
building or place to carry out an investigation.*! The court can make such an
order after it makes enquiries and is satisfied that it is “reasonable and proper
that the investigation be made”.#?

(iv) Nova Scotia (Canada)

In Nova Scotia, the relevant Government Minister may apply to a court for an
order authorising the entry into any building or place by a peace officer, the
Minister, a qualified medical practitioner or any person named in the order for
the purpose of making the assessment where:

(@) an adult who is being assessed refuses to consent to the assessment; or

(b) a member of the family of the adult or any person having care or control
of the adult interferes with or obstructs the assessment in any way.*®

The court may grant the order after making enquiries and being satisfied that
there are reasonable and probable grounds to believe that the person who is
being assessed is an adult in need of protection where:

(a) the Minister has given at least four days’ notice of the hearing to the
adult or the person having care or control of the adult; or

(b) the Minister has applied ex parte and the court is satisfied there are
reasonable and probable grounds to believe that the person who is being
assessed is in danger.*

Where the person executing an order authorising entry is not a peace officer, the
Adult Protection Act 1986 provides that a peace officer shall assist with the
execution of an order when requested to do so by a person acting for the
Minister or pursuant to an order of the court.*

(v) Newfoundland and Labrador (Canada)

As discussed in Chapter 5, the Adult Protection Act 2021 provides for various
powers of investigation in the context of “adults in need of protective
intervention”. Section 17 of the Act provides for a warrant authorising entry onto
lands or premises where the judge is satisfied that:

41 Section 35(3) of the Family Services Act 1980 (New Brunswick).
42 Section 35(3) of the Family Services Act 1980 (New Brunswick).
43 Section 8(2) of the Adult Protection Act 1986 (Nova Scotia).

44 Section 8(2) of the Adult Protection Act 1986 (Nova Scotia).

45 Section 15 of the Adult Protection Act 1986 (Nova Scotia).
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(@) there are reasonable grounds to believe that the adult who is the
subject of the investigation is or may be an adult in need of
protective intervention;
(b) there are reasonable grounds to believe that entry onto the lands or
premises is necessary to assess the adult who is the subject of the
investigation or access, copy or remove documents necessary for
the investigation; and
(c) either
(i) the director or investigator has been denied entry onto the
lands or premises or has been obstructed in exercising a power
under section 16 with respect to the lands or premises, or

(i) there are reasonable grounds to believe the director or
investigator will be denied entry onto the lands or premises or
obstructed in exercising a power with respect to the lands or

premises.*

(e) Australia

() South Australia (Australia)

[10.34] Authorised officers*’ conducting an investigation under the Ageing and Adult
Safeguarding Act 1995 have a power of entry to any premises, place or vehicle.*®
The powers apply in the course of an investigation relating to a vulnerable adult
who is, or is suspected of being, at risk of serious abuse.*

[10.35] Force may be used by an authorised officer to enter any premises, place, vehicle
or vessel, or to break into or open any part of, or anything in or on, any premises,
place, vehicle or vessel but only:

(a) on the authority of a warrant issued by a magistrate; or
(b) if—

(i) entry to the premises, place, vehicle or vessel has been refused
or cannot be gained; and

46 Section 17(1) of the Adult Protection Act 2021 (Newfoundland and Labrador).

47 Defined under section 18 of the Ageing and Adult Safeguarding Act 1995 (South Australia)
as the Director of the Office for Ageing Well or a member of the Adult Safeguarding Unit
who is authorised by the Director in writing.

48 Section 19 of the Ageing and Adult Safeguarding Act 1995 (South Australia), as inserted on
1 October 2019 by section 6 of the Office for the Ageing (Adult Safeguarding) Amendment
Act 2018.

4% Section 19(1) of the Ageing and Adult Safeguarding Act 1995 (South Australia).
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(i) the authorised officer believes on reasonable grounds that the
delay that would ensue as a result of applying for a warrant would
significantly increase the risk of harm, or further harm, being caused
to a vulnerable adult; and

(iii) the Director of the Office of Ageing Well has approved the use
of force to enter the premises, place, vehicle or vessel.*

A warrant for entry must not be issued by a magistrate unless the magistrate is
satisfied on information given on oath, personally or by affidavit, that there are
reasonable grounds for the issue of a warrant.”

(i) New South Wales (Australia)

As discussed in Chapter 5, the Ageing and Disability Commission was established
in New South Wales in 2019, with responsibility for investigating suspected
abuse, neglect and exploitation of adults with disability and older adults.

Under the Ageing and Disability Commissioner Act 2019, the Ageing and
Disability Commissioner may apply for a search warrant if they have “reasonable
grounds for believing that there is on any premises an adult with disability, or
older adult who is subject to, or at risk of, serious abuse, neglect or
exploitation”.>? The warrant permits the Commissioner or a member of their staff
to enter the premises and take a number of actions, including examining and
inspecting documents, taking photographs, audio or recordings, copying or
taking notes from documents, and take possession of and remove documents.*3

Section 17(3) provides that:

If the person executing a warrant under this section is
accompanied by a relevant health practitioner, the relevant health
practitioner may inspect the premises and observe and speak with
any adult with disability or older adult apparently residing at the
premises and may, with the consent of the adult concerned (in
circumstances where the adult has been provided with the
appropriate support for the purposes of making such a decision),
examine the adult.

The Ageing and Disability Commissioner Act 2019 also provides for Official
Community Visitors who have a range of powers, including to “at any reasonable

30 Section 19(2) of the Ageing and Adult Safeguarding Act 1995 (South Australia).
>1 Section 19(3) of the Ageing and Adult Safeguarding Act 1995 (South Australia).
32 Section 17(1) of the Ageing and Disability Commissioner Act 2019 (NSW).
>3 Section 17(2) of the Ageing and Disability Commissioner Act 2019 (NSW).
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time, enter and inspect premises at which a visitable service is provided, [and to]
confer alone with any person who is resident or employed at the premises”.>* A
"visitable service” is defined as:

(@) an accommodation service where an adult with disability or
older adult using the service is in the full-time care of the service
provider, or

(b) an assisted boarding house, or

(c) any other service prescribed by the regulations as a visitable
service.>

4. The need for powers of entry to and inspection of
relevant premises in Ireland

[10.41] The vast majority of consultees were in favour of the introduction of powers of
entry to and inspection of certain premises to allow authorities to respond to
concerns of actual or suspected abuse or neglect of at-risk adults in Ireland. Such
authorities would be the HSE's SPTs, or the staff of a new independent Adult
Safeguarding Body if the social work-led adult safeguarding services currently
provided by the HSE's SPTs were to move to such a new body.*® In the context of
powers of entry and inspection, HIQA stated in its response to the Issues Paper
that there should be an immediate extension of the powers of the HSE's SPTs to
ensure that they can cooperate to the fullest degree possible with the relevant
entities and settings.>’

[10.42] Similarly, social workers who engaged with the Commission welcomed the
introduction of the proposed powers as a useful tool to assist with safeguarding
work, whilst acknowledging that such powers would only be used as a last resort,
where all other, less intrusive means have failed.

[10.43] Social work practitioners who participated in an Irish research study conducted in
2019 pointed to the issues posed by social workers not having a legal right of
entry to private nursing homes to respond to adult safeguarding concerns.®

>4 Section 22(1)(a)-(b) of the Ageing and Disability Commissioner Act 2019 (NSW).
%5 Section 20 of the Ageing and Disability Commissioner Act 2019 (NSW).
%6 This matter is discussed in detail in Chapter 6.

7 HIQA, Law Reform Commission Issues Paper ‘A Regulatory Framework for Adult Safeguarding’
- Response by the Health Information and Quality Authority (HIQA) (May 2020) at page 35,
available at: < https://www.hiqga.ie/sites/default/files/2020-06/HIQA-Response-LRC-Issues-

Paper.pdf>

8 Donnelly and O'Brien, “Adult Safeguarding Legislation—The Key to Addressing Dualism of
Agency and Structure? An Exploration of how Irish Social Workers Protect Adults at Risk in
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Similar findings have been made in an unpublished independent report of a
review into a critical incident involving a resident of an Irish nursing home, which
has been reported in the media.>® The report contains a chapter on gaps in
safeguarding for residents of private nursing homes which refers to the HSE's
SPTs having no jurisdiction over private nursing homes and HIQA having no remit
in relation to individual cases of alleged abuse or neglect.®® The Irish Association
of Social Workers and Safeguarding Ireland have both highlighted the need for
powers of entry to premises to allow for appropriate responses to allegations of
abuse or neglect of at-risk adults who are or were on the premises.®! In a 2022
Position Paper, the Irish Association of Social Workers noted the challenges faced
by social workers when attempting to access at-risk adults in the care of service
providers, such as in private nursing homes and residential services.5?

Where they have been granted access to residential centres for older people or
residential centres for adults with disabilities, the involvement of the HSE's SPTs
has led to positive outcomes. For example, HIQA inspection reports have
identified evidence of a local HSE SPT working closely with a service in relation to

the Absence of Adult Safeguarding Legislation”, British Journal of Social Work (2022) 52,
3677-3696, at 3687.

3% The unpublished report was commissioned by the HSE and conducted by independent
patient-safety consultant Cornelia Stuart: Holland, “’No justice, no closure”: Widow speaks
out on treatment of husband who died of sepsis after head wound not properly addressed”
The Irish Times (5 June 2023) available at:
<https://www.irishtimes.com/health/2023/06/05/widow-of-man-who-died-weeks-after-
being-admitted-to-hospital-from-nursing-home-says-hse-report-delivers-no-justice-no-
accountability-and-no-closure/> accessed on 8 April 2024.

60 Holland, “'No justice, no closure”: Widow speaks out on treatment of husband who died of
sepsis after head wound not properly addressed” The Irish Times (5 June 2023) available at:
<https://www.irishtimes.com/health/2023/06/05/widow-of-man-who-died-weeks-after-
being-admitted-to-hospital-from-nursing-home-says-hse-report-delivers-no-justice-no-
accountability-and-no-closure/> accessed on 8 April 2024. Once the Patient Safety
(Notifiable Incidents and Open Disclosure) Act 2023 is commenced, HIQA's Chief Inspector
will obtain powers to review a “specified incident”. This is discussed further in Chapter 17.

61 Irish Association of Social Workers, Position Paper on Adult Safeguarding: Legislation, Policy
and Practice (IASW 2022) at page 12; Safeguarding Ireland, Identifying Risks, Sharing
Responsibilities — The Case of a Comprehensive Approach to Safeguarding Vulnerable Adults
(Safeguarding Ireland 2022) at pages 47, 70, 96 and 106.

62 |rish Association of Social Workers, Position Paper on Adult Safequarding: Legislation, Policy
and Practice (IASW 2022) at page 12. The IASW notes that social workers have occasionally
“received letters from nursing homes advising that they will be prosecuted if they attempt to
enter the premises”.

173



[10.45]

[10.46]

REPORT: A REGULATORY FRAMEWORK FOR ADULT SAFEGUARDING

safeguarding plans.®® There is also evidence of positive involvement of the HSE's
SP Ts in assisting residents directly.®

In developing the recommendations set out in this Chapter, the Commission
carefully considered the views of consultees and stakeholders, the findings of
research studies and reports of independent reviews, and evidence of the positive
involvement of the HSE's SPTs where they have had access to residential centres
and to residents in receipt of services. The Commission also considered the need
to vindicate the rights of at-risk adults who are resident in relevant premises —
these rights are discussed in section 5 below. Finally, the Commission noted that
numerous other jurisdictions provide for powers of entry to premises for adult
safeguarding purposes. The Commission believes that the evidence strongly
supports the argument that powers of entry to, and inspection of, relevant
premises should be provided for in adult safeguarding legislation in Ireland, to
allow for responses to allegations of abuse or neglect of at-risk adults, and an
assessment of the health, safety or welfare of at-risk adults in such premises. The
Commission believes that these powers, in addition to the powers discussed in
Chapter 5 and the powers of entry that flow from the new criminal offences
proposed in Chapter 19, would address current and significant gaps in the Irish
adult safeguarding framework.

Notably, in the final stages of drafting this Report, the Department of Health
launched its public consultation on Policy Proposals on Adult Safeguarding in the
Health and Social Care Sector (the “Policy Proposals”).®> The Policy Proposals
include the suggestion that specified bodies and/or authorised officers with
safeguarding functions would have powers to:

(@) enter health and social care service premises (including privately provided
and voluntary services) for safeguarding purposes, including for the
purpose of assessing alleged abuse;

(b) speak in private to a service user who may be at risk of abuse or may
have experienced abuse;

8 HIQA, Report of an inspection of a Designated Centre for Disabilities (Adults) — Issued by the
Chief Inspector (21 November 2022) at page 10 available at:
<https://www.higa.ie/ga/system/files?file=inspectionreports/5635-belltree-21-november-
2022.pdf> accessed on 14 April 2024.

64 National Advocacy Service and Patient Advocacy Service, NAS & Patient Advocacy Service
Annual Report 2021 (2021) at page 33.

65 Government of Ireland, Public Consultation — Policy Proposals on Adult Safequarding in the
Health and Social Care Sector (Department of Health 2024)
<https://www.gov.ie/pdf/?file=https://assets.gov.ie/282259/c941dc0c-c220-4a3a-8da5-
460babaf51bd.pdf#page=null> accessed on 13 April 2024.

174


https://www.hiqa.ie/ga/system/files?file=inspectionreports/5635-belltree-21-november-2022.pdf
https://www.hiqa.ie/ga/system/files?file=inspectionreports/5635-belltree-21-november-2022.pdf

REPORT: A REGULATORY FRAMEWORK FOR ADULT SAFEGUARDING

(c) access relevant records and/or personal property of a health and social
care service user for appropriate safeguarding assessment purposes.®

[10.47] These powers would be “subject to appropriate safeguards (which may include
obtaining court orders or warrants and/or accompaniment by Gardai)".®’
Although no further detail as to the parameters of the proposed powers are
included in the Policy Proposals, and the development of such proposals is
ongoing, the Commission welcomes this point of apparent alignment with its

own recommendations contained in this Report.

(@) Interaction of the proposed powers with existing regulatory
powers

[10.48] The proposed powers of entry and inspection are intended to facilitate an
assessment of the health, safety or welfare of an at-risk adult (or at-risk adults) in
a relevant premises. Unlike the powers of HIQA and the MHC discussed above,
the powers proposed in this Chapter are not regulatory in nature. Rather, the
powers are aimed at assessing individual at-risk adults who are resident in
relevant premises. The associated powers proposed in this Chapter — including to
inspect the relevant premises and documentation held therein, and to interview
staff members — are in furtherance of that purpose of assessing the health, safety
or welfare of an at-risk adult. In this way, the proposed powers are appropriately
viewed as safeguarding powers, rather than regulatory powers. It might be the
case that through exercising the proposed powers, the Safeguarding Body
identifies a risk or failing in a relevant premises, particularly one on a broader or
systemic level, and refers it, as appropriate, to the relevant regulator of that
relevant premises. However, ensuring compliance with standards and regulatory
regimes on a service-wide or premises-wide basis is not the purpose of the
powers proposed in this Chapter.®

[10.49] Equally, the Commission acknowledges the desirability of promoting the
provision of high-quality services, compliance with standards and the
establishment of comprehensive regulatory inspection regimes. It is preferable
that premises, services and settings are improved overall, and that standards are

66 Government of Ireland, Public Consultation — Policy Proposals on Adult Safequarding in the
Health and Social Care Sector (Department of Health 2024) at page 26
<https://www.gov.ie/pdf/?file=https://assets.gov.ie/282259/c941dc0c-c220-4a3a-8da5-
460babaf51bd.pdf#page=null> accessed on 13 April 2024.

67 Government of Ireland, Public Consultation — Policy Proposals on Adult Safeguarding in the

Health and Social Care Sector (Department of Health 2024) at page 26
<https://www.gov.ie/pdf/?file=https://assets.gov.ie/282259/c941dc0c-c220-4a3a-8da5-
460bab6af51bd.pdf#page=null> accessed on 13 April 2024.

68 Whilst the powers proposed in this Chapter have a clearly distinct purpose to that of

existing regulatory powers, the Commission found the latter — and in particular, the
provisions of the Health Act 2007 — to be useful precedents when developing the
parameters of the powers proposed in this Chapter.

175



[10.50]

[10.51]

REPORT: A REGULATORY FRAMEWORK FOR ADULT SAFEGUARDING

appropriately met for the benefit of all residents and individuals receiving
services. Robust regulatory powers go a significant way towards achieving this.
However, from considering the material outlined above, the Commission
recognises that service-level regulatory powers are insufficient to ensure entirely
effective and comprehensive adult safeguarding in relevant premises. This is
evidenced, for example, by the fact that serious adult safeguarding incidents have
arisen in nursing homes which are regulated by HIQA. As noted above, HIQA's
remit is limited to service-level regulation. HIQA has stated that it contacts the
local HSE SPT in response to concerns about individuals,® but the powers of the
HSE's SPTs are limited and, in particular, have no statutory basis. The Commission
is thus of the view that powers of entry and inspection are needed for the most
serious adult safeguarding cases in which the situation appears to go beyond
minor non-compliance with standards, and in situations where concerns arise
about particular individuals. The Commission finds this to be necessary in light of
the matters discussed above, and in particular the views of consultees regarding
the need for the HSE's SPTs to be given legal powers of entry. The Commission
also believes such powers to be necessary to vindicate the constitutional and
ECHR rights of at-risk adults.

5. Rights of at-risk adults and third parties in relevant
premises

(@) The constitutional rights of at-risk adults and third parties

In this section, the Commission examines whether a power of entry to, and
inspection of, relevant premises is needed in order to meaningfully protect and
vindicate the constitutional rights of at-risk adults. In particular, the proposed
power is intended to vindicate an at-risk adult’s constitutional rights to life,
liberty, bodily integrity, autonomy, dignity and protection of the person.” For
example, where an at-risk adult in a relevant premises is experiencing abuse or
neglect, their rights to bodily integrity, autonomy and dignity are clearly
interfered with. Powers of entry and inspection would enable authorities to
ascertain whether abuse or neglect is taking place and would facilitate authorities
in taking meaningful steps to support, and prevent harm to, an at-risk adult.

In the Commission’s view, powers of entry and inspection are necessary tools to
identify and prevent abuse of at-risk adults, as they provide a basis for
intervention in situations where no other legal means of intervention is provided

89 Holland, “'No justice, no closure’: Widow speaks out on treatment of husband who died of
sepsis after head wound not properly addressed” (Irish Times, 5 June 2023) available at:
<https://www.irishtimes.com/health/2023/06/05/widow-of-man-who-died-weeks-after-
being-admitted-to-hospital-from-nursing-home-says-hse-report-delivers-no-justice-no-
accountability-and-no-closure/> accessed on 8 April 2024.

70 These rights are discussed in more detail in Chapter 4.
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for. They also act as a foundational first step in accessing any other supports and
interventions that may be required by at-risk adults. The Commission is thus of
the view that powers of entry to, and inspection of, relevant premises are needed
in Ireland to protect and vindicate the constitutional rights of at-risk adults.

However, the proposed powers also have the potential to interfere with an at-risk
adult’s or a third party's constitutional rights. In particular, the powers may
interfere with their rights to liberty, privacy, autonomy and the inviolability of
their dwelling. For example, where the authorities access a relevant premises for
the purposes of assessing the situation and potentially taking further steps, the
constitutional right to privacy of individuals who are resident therein is clearly
interfered with. However, as set out in Chapter 4, constitutional rights are not
absolute and may be permissibly interfered with in certain circumstances. The
legitimacy of such interference is analysed using a proportionality framework.”’
Any proposed powers of entry and inspection must be scrutinised to ensure that
they are necessary, proportionate and restricts constitutional rights to the
minimum degree possible.

The objective of the powers is to allow relevant authorities to assess the health,
safety or welfare of an at-risk adult in a relevant premises, and whether or not
they are suffering abuse or neglect, and to decide on the appropriate steps to
take (if any). The Commission is of the view that this objective is of sufficient
importance to warrant overriding constitutionally protected rights, and that the
objective relates to concerns that are pressing and substantial in a free and
democratic society. In deciding whether to introduce powers of entry and
inspection as the means to achieve this objective, the Commission has kept in
mind that the means must:

(a) be rationally connected to the objective and not be arbitrary,
unfair or based on irrational considerations;

(b) impair the right as little as possible; and

(c) be such that their effects on rights are proportional to the
objective.”

The Commission has also kept this framework in mind when developing the
parameters of the power of entry to, and inspection of, relevant premises. For
example, the Commission has carefully considered whether the rooms of at-risk
adults in relevant premises should be viewed as dwellings for the purposes of any

71 See Chapter 4.

72 See the discussion of this framework, as set out in Heaney v Ireland [1994] 3 IR 593 (Costello
J) at page 607 in Chapter 4.
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proposed adult safeguarding legislation.”> The Commission has come to view
that they should not be so viewed. However, even if the view is taken that such
rooms do attract the protection of Article 40.5 of the Constitution, the
Commission is of the view that the rights to inviolability of the dwelling and
privacy can be legitimately interfered with to allow for a power of entry without
warrant in order to vindicate the rights of residents who are believed to be at risk
of harm. The Commission thus recommends that in most cases, the proposed
power of entry to, and inspection of, relevant premises may be exercised without
a warrant where an authorised officer of the Safeguarding Body has a reasonable
belief that there is a risk to the health, safety or welfare of an at-risk adult on a
relevant premises that is caused by abuse, neglect or ill-treatment.”

The Commission also proposes that adult safeguarding legislation should provide
for a warrant, issued by a judge of the District Court, where the authorised officer
or any persons permitted to accompany them is prevented, or has a reasonable
belief that there is a likelihood that they will be prevented, from entering a
relevant premises. Providing for a warrant which would authorise the use of
reasonable force to access a relevant premises avoids the proposed powers being
frustrated by obstruction, whilst ensuring that the powers do not
disproportionately interfere with constitutional rights.

Finally, the Commission considered the rights implications of a power allowing
authorised officers and health and social care professionals to interview and
conduct a medical examination of an at-risk adult in private in a relevant
premises. The Commission is of the view that such a power is necessary to assess
the health, safety or welfare of an at-risk adult, with a view to vindicating their
constitutional rights. However, as is discussed at section 6(d) below, in light of the
significant rights implications arising, the Commission is of the view that such
powers cannot be exercised where the at-risk adult objects to their use, and the
at-risk adult must be informed of their ability to so object, before the powers are
exercised.

(b) The ECHR rights of at-risk adults and third parties

The proposed power of entry to, and inspection of, relevant premises also
engages a number of rights protected by the European Convention on Human
Rights (“"ECHR"). For example, introducing the proposed powers of entry and
inspection may allow the State to fulfil its positive obligation under Article 2 of
the ECHR to take "appropriate steps to safeguard the lives of those within their

73 See below at section 6(b)(i).

74 This is in contrast with the approach taken to accessing private dwellings, discussed in
Chapter 11, where the default position is that a warrant issued by the District Court is
required.
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jurisdiction”.” Similarly, it may allow the State to vindicate the rights of
individuals to be free from ill-treatment under Article 3 of the ECHR, and the
rights of individuals to private and family life under Article 8.

On the other hand, the proposed power may interfere with rights protected
under the ECHR, such as the rights to private and family life under Article 8. In
developing the proposed power, the Commission has had regard to the qualified
nature of these rights, and the ways in which they may be permissibly interfered
with. Such interferences must be prescribed by law, pursue a legitimate aim, and
be necessary in a democratic society in pursuit of that aim. Article 8(2) of the
ECHR expressly states that the protection of health and the rights and freedoms
of others are such legitimate aims. The European Court of Human Rights has
provided guidance on what will suffice as "necessary in a democratic society”, and
the Commission has carefully considered this guidance in developing the
proposed power.

6. A proposed power of entry to, and inspection of,
relevant premises

Having considered the gaps in the existing powers of entry, the experiences of
comparative jurisdictions, and the need to vindicate the constitutional and ECHR
rights of at-risk adults, the Commission is of the view that a power of entry to,
and inspection of, relevant premises should be introduced in Ireland.

Although there are some limited powers of entry for certain bodies, as discussed
in section 2 above, there is no statutory basis for HIQA, the HSE's SPTs, or
another appropriate body to enter relevant premises in response to safeguarding
concerns, or for the purposes of assessing the health, safety or welfare of an at-
risk adult or at-risk adults. This shortcoming has been repeatedly highlighted by
consultees and commentators.”®

The Commission thus recommends that adult safeguarding legislation should
provide for authorised officers of the Safeguarding Body to be conferred with a
power of entry to, and inspection of, relevant premises for the purposes of
assessing the health, safety or welfare of an at-risk adult or at-risk adults. This
would take the form of a provision in adult safeguarding legislation allowing for
an authorised officer of the Safeguarding Body to exercise powers of entry and
inspection. The purpose of this intervention is to safeguard at-risk adults and
vindicate their rights. This is distinct from (and in addition to), for example,
existing powers of entry to conduct searches in the context of criminal

75 LCB v UK (1998) 27 EHRR 212 at para 36.

76 Safeguarding Ireland, Identifying Risks, Sharing Responsibilities — The Case for a
Comprehensive Approach to Safeqguarding Vulnerable Adults (2022) at page 47.
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investigations, and existing regulatory powers, as discussed above at section 4(a)
above.

[10.62] In Chapter 11, the Commission discusses a power of access to at-risk adults in
places including private dwellings, and in Chapter 12, the Commission discusses a
power to remove at-risk adults from places where they currently are. The powers
proposed in Chapter 12 would allow for an at-risk adult to be removed from a
relevant premises and transferred to a designated health or social care facility or
other suitable place specified by the court, if the thresholds set out are met. The
Commission’s scheme of adult safeguarding interventions as proposed in
Chapters 10, 11, 12 and 13 of this Report is tiered, with the threshold to exercise
each power reflective of the nature and degree of risk posed. Each of the
interventions are legal powers that are intended to be used as a last resort, where
other less intrusive means — such as social work-led interaction with at-risk adults
or requests to attend particular premises — have failed.

[10.63] For example, upon exercising the powers proposed in this Chapter, an authorised
officer of the Safeguarding Body might identify an adult safeguarding risk, or find
credible evidence of harm or abuse of an at-risk adult. In such a case, it is
preferable that the source of the risk, harm or abuse in the relevant premises is
mitigated or removed. The Safeguarding Body might make a referral to the
relevant regulatory body — for example, HIQA in the context of a designated
centre’s apparent non-compliance with standards, or a professional body such as
CORU in relation to a particular staff member.”” Similarly, the Safeguarding Body
might refer a matter to the Garda Siochdna where there is a suspicion of
criminality. However, in other cases, these steps might be inappropriate, or the
risk to the at-risk adult might be so immediate that urgent action is required. The
authorised officer of the Safeguarding Body might then apply to the District
Court for a removal and transfer order to remove the at-risk adult from the
relevant premises, in accordance with the procedure outlined in Chapter 12.

7T The regulation of professionals and occupational groups is discussed in Chapter 18.
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R.10.1

The Commission recommends that adult safeguarding legislation should
provide for authorised officers of the Safeguarding Body to be conferred with a
power of entry to, and inspection of, a relevant premises, for the purposes of
assessing the health, safety or welfare of an at-risk adult or at-risk adults. This
would take the form of a provision in adult safeguarding legislation allowing for
an authorised officer of the Safeguarding Body to exercise powers of entry and
inspection.

[10.64]

[10.65]

(@) A power of entry to “relevant premises”

The Commission believes that the proposed powers of entry and inspection
should extend to premises wherein adults, who may be at-risk adults, are likely to
be residing, and in receipt of care or services. These premises include, but are not
limited to, residential settings where health or social care services are provided to
adults who may be at-risk adults. This reflects the fact that the Commission’s
recommendations are cross-sectoral in nature.’®

The Commission recommends that the following should be included in the
definition of “relevant premises”:

(@) a designated centre within the meaning of section 2(1) of the Health Act
2007, insofar as it relates to an institution wherein residential services are
provided to older people or to adults with disabilities;

(b) a premises in which day services are provided to adults with disabilities;
(c) a premises in which day services are provided to older adults;

(d) any hospital, hospice, health care centre or other centre which receives,
treats or otherwise provides physical or mental health services or social
care services to adults including approved centres within the meaning of
section 2(1) of the Mental Health Act 2001;

(e) a premises in which a service provider provides a health or personal social
service or services on behalf of the Health Service Executive or provides a
service similar or ancillary to a service that the Health Service Executive
may provide and in this regard, a "service provider” means a person who,
or organisation that (i) enters into an arrangement under section 38 of
the Health Act 2004 to provide a health or personal social service on
behalf of the Health Service Executive; or (ii) receives assistance under
section 39 of the Health Act 2004 to provide a service similar or ancillary
to a service that the Health Service Executive may provide;

78 See Chapter 1 in relation to the scope of this Report.
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(f) areception or accommodation centre which provides residential
accommodation services to adults in the international protection process
managed by, or under contract to, the Department of Children, Equality,
Disability, Integration and Youth;

(g) a centre which provides residential refuge accommodation services for
victims of domestic, sexual or gender-based violence;

(h) a centre which provides residential accommodation services for the
purposes of providing substance misuse services; and

(i) a centre which provides residential accommodation services to adults
experiencing homelessness.

The Commission has identified these premises as being of particular relevance for
adult safeguarding purposes.”® The Commission is of the view that expanding
powers of entry to, and inspection of, these relevant premises would significantly
improve the position in Ireland. It would provide authorised officers of the
Safeguarding Body with the tools they need to assess the health, safety and
welfare of at-risk adults in a range of settings where there are currently no such
powers.

In the future, other premises may be identified as relevant for the purposes of
identifying adult safeguarding issues and risks, or some of the above services
may be provided in different ways or settings. For this reason, the Commission
recommends that the relevant Minister should be empowered by adult
safeguarding legislation to prescribe by regulations any other premises as a
“relevant premises” for the purposes of the proposed powers.

R.10.2

The Commission recommends that “relevant premises” should be defined in
adult safeguarding legislation as:

(a) a designated centre within the meaning of section 2(1) of the Health Act
2007, insofar as it relates to an institution wherein residential services
are provided to older people or to adults with disabilities;

(b) a premises in which day services are provided to adults with disabilities;

(c) a premises in which day services are provided to older adults;

72 Some of these are already subject to regulation, but others are not. In Chapter 7, the
Commission recommends that the Government should carefully consider whether relevant
services, which are not currently subject to statutory regulatory regimes including statutory
inspections, should be brought within such regulatory regimes.

80 |n relation to whowould be the “relevant Minister”, see Chapter 20, where the Commission
discusses the appropriate allocation of responsibility for adult safeguarding amongst
Government departments.
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(d) any hospital, hospice, health care centre or other centre which receives,
treats or otherwise provides physical or mental health services or social
care services to adults including approved centres within the meaning of
section 2(1) of the Mental Health Act 2001;

(e) a premises in which a service provider provides a health or personal
social service or services on behalf of the Health Service Executive or
provides a service similar or ancillary to a service that the Health Service
Executive may provide and in this regard, a “service provider” means a
person who, or organisation that (i) enters into an arrangement under
section 38 of the Health Act 2004 to provide a health or personal social
service on behalf of the Health Service Executive; or (ii) receives
assistance under section 39 of the Health Act 2004 to provide a service
similar or ancillary to a service that the Health Service Executive may
provide;

(f) a reception or accommodation centre which provides residential
accommodation services to adults in the international protection
process managed by, or under contract to, the Department of Children,
Equality, Disability, Integration and Youth;

(9) a centre which provides residential refuge accommodation services for
victims of domestic, sexual or gender-based violence;

(h) a centre which provides residential accommodation services for the
purposes of providing substance misuse services; and

(i) a centre which provides residential accommodation services to adults
experiencing homelessness.

The Commission recommends that adult safeguarding legislation should
provide the relevant Minister with the power to prescribe by regulations any
other premises as a “relevant premises” for the purposes of the proposed powers
of entry and inspection.

[10.68]

(b) Requirement for a warrant

In developing the parameters of the powers proposed in this Chapter, the
Commission considered whether a warrant should be required to exercise the
powers. The Commission is of view that, given the nature of relevant premises as
providers of services to multiple adults (some of whom may be at-risk adults), a
warrant should not be required for an authorised officer of the Safeguarding
Body to enter and inspect a relevant premises, so long as the relevant threshold
is met. Providing for a warrantless power would allow authorised officers to act
swiftly upon receipt of a report or concern, and for them to conduct
“unannounced” entries for the purposes of assessing the health, safety or welfare
of at-risk adults. It would also alleviate the cost and resource burden associated
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with making a court application. Such “unannounced” entry is allowed for under
other legislation in Ireland, such as section 73 of the Health Act 2007.

[10.69] However, as is explained below, such a warrantless power should not extend to
private dwellings. The Commission is also of the view that it should be possible to
obtain a warrant where entry has been prevented or is likely to be prevented. This
warrant would allow an authorised officer to be accompanied by a member of the
Garda Siochana and for reasonable force to be used, where necessary, to access
the relevant premises, ensuring that any obstruction that might arise can be
overcome.

(i) Definition of “dwelling”

[10.70] When considering whether warrantless entry should be provided for, a central
consideration is the constitutional guarantee of the inviolability of the dwelling.®
For the purposes of adult safeguarding legislation, the Commission recommends
that a "dwelling” should be defined as one or more of the following:

(@) a building or structure (whether temporary or not) which is
constructed or adapted for use as a residence and is being so
used,

(b) a vehicle or vessel (whether mobile or not) which is constructed
or adapted for use as a residence and is being so used,®

(c) a part of a—
(i) building or structure (whether temporary or not), or

(ii) a vehicle or vessel (whether mobile or not), which is
constructed or adapted for use as a residence and is being
so used,

and includes a self-contained part of a relevant premises which is
constructed or adapted for use as a residence and is being so
used by a service provider, or a member of staff of a service
provider, but shall not include the room of a resident in a relevant
premises.

[10.71] This is a broad definition, intended to capture the wide range of places in which
people might live. However, the Commission believes that a dwelling for the
purposes of adult safeguarding legislation should not include the rooms of

81 See the discussion of this right in more detail in Chapter 4.

82 In relation to vehicles such as caravans, see the recent case of Clare County Council v
McDonagh [2022] IESC 2.
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residents in relevant premises. The Commission recognises that residents live in
relevant premises, and that their rooms in relevant premises are their homes, but
the Commission also recognises that such rooms are rarely, if ever, self-contained
premises. Many persons who are employed by the management of such
premises, for example of residential centres for older people or for people with
disabilities, may have access to those rooms. It may be in the interests of
residents for authorised officers to have a warrantless power of entry that would
allow for timely interventions. The Health Act 2007 takes this approach,
considering only parts of designated centres used as private residences by the
registered provider of a designated centre or an employee of the registered
provider to be dwellings — but excluding the rooms of residents from the
definition of dwellings.?® The Chief Inspector of Social Services and any
authorised persons appointed by HIQA have a (warrantless) right of entry to, and
inspection of, designated centres, other than any part of a designated centre that
is occupied as a dwelling.®

The Commission is of the view that a similar approach to that used for
designated centres under the Health Act 2007 should be taken in relation to the
rooms of residents in all relevant premises for the purposes of the powers
proposed in this Chapter. Fundamentally, the Commission is of the view that a
requirement for a warrant in such as case would be impracticable and
disproportionate in light of the purposes of the entry, which is to assess the
health, safety or welfare of the at-risk adult (rather than any punitive or
disciplinary purpose). In coming to this view, the Commission considered the case
of CA v Minister for Justice,® which involved rooms in an accommodation centre
for individuals seeking international protection.®® Mac Eochaidh J questioned the
necessity for unannounced inspections of rooms conducted without the consent
of the inhabitants and in circumstances where they might be absent. Although
the issue was not argued, Mac Eochaidh J suggested that Article 40.5 of the
Constitution “may condemn the room inspections regime”.8” However, this point
was not definitively decided, and the Commission remains of the view that the
rooms of residents in relevant premises should not be viewed as “dwellings” for

8 The definition of "dwelling” in section 74 of the Health Act 2007 will be amended by section
71 of the Patient Safety (Notifiable Incidents and Open Disclosure) Act 2023, once section 71
is commenced, to read: “In this section [74 of the Health Act 2007], “"dwelling” includes— (a)
any part of a designated centre occupied as a private residence by the registered provider of
the designated centre or by a member of the staff of the registered provider, and (b) any
part of the premises of a person carrying on the business of providing a prescribed private
health service occupied as a private residence by that person or by a member of the staff of
that person.”

84 Sections 73 and 74 of the Health Act 2007.
85 [2014] IEHC 532.
8 Commonly referred to as "direct provision” centres.

87 [2014] IEHC 532 at para 8.9.
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the purposes of the power of entry discussed in this Chapter. In particular, the
Commission has considered the protective and supportive purpose of any entry
in the adult safeguarding context, and the fact that residents are frequently
reliant on the staff, facilities and infrastructure around these rooms rather than
occupying rooms as self-contained dwellings. It is also clear that staff, other
residents and visitors to the relevant premises may have regular access to the
rooms of residents, which could put the occupant at risk of harm. The distinct
issue of entry to the standalone, self-contained dwelling of an at-risk adult
(whether owned by the at-risk adult or not) is addressed in Chapter 11.

A relevant premises may contain or encompass a self-contained dwelling of the
service provider or a member of staff. For example, the owner of a premises or
provider of services may reside in a dwelling that is separate from the relevant
premises, but within the curtilage of it. The Commission is of the view that such a
premises should be viewed as a dwelling for the purposes of adult safeguarding
legislation. Under the Health Act 2007, any part of a designated centre that is
occupied as a private residence by the registered provider or by a member of
staff of a registered provider is viewed as a dwelling. The Commission is of the
view that the same approach should be taken for the purposes of the proposed
power of entry to relevant premises. In light of the constitutional protection
afforded to the inviolability of the dwelling, an authorised officer of the
Safeguarding Body should be able to enter or inspect such a dwelling other
than—

(a) with the consent of the occupier, or
(b) in accordance with a warrant or other legal power of entry.

The Commission is of the view that the powers of entry and inspection set out in
this Chapter will be sufficient in almost all cases to assess the health, safety or
welfare of at-risk adults, and ascertain whether abuse or neglect is occurring in a
relevant premises. For example, if files or documentation that would assist in
assessing the situation have been brought from the relevant premises to the
home of the service provider or staff member, the Safeguarding Body can request
such material under the powers proposed in this Chapter.®® If it appears that the
service provider or staff member may have been involved in a sufficiently serious
level of misconduct as to raise the possibility of criminality,® members of the
Garda Siochana will have the usual powers of criminal investigation, including
applying for a warrant to search the person’s home or other locations. As the
proposed powers are intended to facilitate access to at-risk adults, and are not
regulatory or criminal in nature, the Commission is of the view it is unnecessary

88 See section 6(e) below.

8 For example, the offences under Chapter 19, once implemented.
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and inappropriate to provide for a warrant to access such a dwelling in adult
safeguarding legislation.

(i) A warrant for entry in cases of obstruction or prevention

As mentioned above, consultees have noted that currently, social workers and the
HSE’s SPTs may be prevented from accessing particular premises. Similarly, even
with a warrantless power of entry provided for in adult safeguarding legislation,
authorised officers may experience resistance or obstruction when trying to
access relevant premises. In order to ensure the effectiveness of the proposed
legislation, the Commission is of the view that a warrant for entry should be
available for cases of obstruction, which could be executed in conjunction with a
member of the Garda Siochana, using reasonable force where necessary.

The Commission thus recommends that adult safeguarding legislation should
provide for an authorised officer of the Safeguarding Body to make an
application to the District Court for a warrant where the authorised officer (or any
persons permitted to accompany them) has been prevented from entering a
relevant premises, or has a belief, based on reasonable grounds, that there is a
likelihood that they will be prevented from entering the relevant premises.

(iii) Special sitting of the District Court

The Commission is of the view that the District Court is the appropriate
jurisdiction to hear such applications for a warrant in cases of obstruction or
prevention. Some consultees suggested that the Circuit Court would be the
appropriate jurisdiction to hear applications for the orders and warrants
proposed in this Chapter and in Chapters 11, 12 and 13, as the Circuit Court deals
with applications under the Assisted Decision-Making (Capacity) Act 2015, and
there may be some overlap between the 2015 Act and proposed adult
safeguarding legislation. However, the Commission is of the view that the
applications discussed in this Chapter and in Chapters 11, 12 and 13 are distinct,
and will not inevitably require expertise in matters regarding capacity on the part
of the issuing judge. The District Court is also quicker and less expensive to
access than the Circuit Court. The District Court is frequently used for urgent
orders, including in the domestic violence context and in relation to care orders,
including interim and emergency care orders in respect of children.®® The
possible urgency of the scenarios requiring a warrant to enter a relevant premises
supports the view that such orders should be sought in the District Court — if the
authorised officer has been, or reasonably believes that there is a likelihood that
they will be, prevented from entering the relevant premises, their level of concern

90 See the Domestic Violence Act 2018 and the Child Care Act 1991, respectively.
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will be heightened. The Commission is of the view that this is also preferable to
the more costly avenue of the High Court.

Given the local and limited nature of the District Court, a warrant for entry to, and
inspection of, a relevant premises should be sought in the District Court area for
the relevant premises. However, circumstances may arise in which a warrant for
entry cannot be obtained quickly, for example because there is difficulty in
finding an available District Court judge. Given the possible urgency of situations
requiring a warrant, the Commission is of the view that it should be possible to
hold a special sitting of the District Court to facilitate a warrant being sought
within three days of the intended application, where a sitting is not otherwise
available. This is a similar approach to that taken in section 12(4) of the Child Care
Act 1991.

R.10.4

R.10.5

The Commission recommends that adult safeguarding legislation should
provide for an authorised officer of the Safeguarding Body to exercise a power of
entry to and inspection of a relevant premises without warrant, except any part of
a relevant premises that is occupied as a dwelling.

The Commission recommends that for the purposes of adult safeguarding
legislation, "dwelling” should be defined as one or more of the following:

(@) a building or structure (whether temporary or not) which is constructed
or adapted for use as a residence and is being so used,

(b) a vehicle or vessel (whether mobile or not) which is constructed or
adapted for use as a residence and is being so used,

(c) a part of a:
(i) building or structure (whether temporary or not): or

(ii) a vehicle or vessel (whether mobile or not), which is constructed or
adapted for use as a residence and is being so used,

and includes a self-contained part of a relevant premises which is
constructed or adapted for use as a residence and is being so used by a
service provider, or a member of staff of a service provider, but shall not
include the room of a resident in a relevant premises.
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R.10.6 The Commission recommends that the room of a resident in a relevant
premises should not be construed as a dwelling for the purposes of adult
safeguarding legislation.

R.10.7 The Commission recommends that any self-contained part of a relevant
premises which is constructed or adapted for use as a residence and is being so
used by a service provider or a member of staff of a service provider shall be
construed as a dwelling for the purposes of adult safeguarding legislation.

R.10.8 The Commission recommends that, in light of the constitutional protection
afforded to the inviolability of the dwelling, an authorised officer of the
Safeguarding Body should not be able to enter or inspect any part of a relevant
premises that is occupied as a dwelling other than:

(a) with the consent of the occupier, or
(b) in accordance with a warrant or other legal power of entry.

R.10.9 The Commission recommends that adult safeguarding legislation should
provide for an authorised officer of the Safeguarding Body to make an
application to the District Court for a warrant where the authorised officer (or any
persons permitted to accompany them) has been prevented from entering a
relevant premises, or has a belief, based on reasonable grounds, that there is a
likelihood that they will be prevented from entering the relevant premises.

R.10.10 The Commission recommends that adult safeguarding legislation should
provide that, in the event that the next sitting of the District Court for the District
Court area wherein the relevant premises is located is not due to be held within
three days of the intended application for a warrant, an application for a warrant
may be made at a sitting of the District Court, which has been specially arranged,
held within the said three days.

(c) Threshold for exercising a warrantless power of entry, and
threshold for applying for and granting a warrant for entry

[10.79] As discussed in section 5, the proposed powers have the potential to interfere
with the rights of at-risk adults and others. For this reason, the Commission is of
the view that thresholds should be required to exercise the warrantless power, or
apply for a warrant. The Commission believes that the same basic threshold
should apply to the powers of entry and inspection capable of being exercised
without a warrant, and to the application for a warrant in the context of actual or
apprehended obstruction. In order to exercise the warrantless power, or apply to
the District Court for a warrant for entry, an authorised officer must have a belief,
based on reasonable grounds, that:

(a) there is an at-risk adult on the relevant premises;

(b) there is a risk to the health, safety or welfare of the at-risk adult
that is caused by abuse, neglect or ill-treatment; and
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(c) access to the premises is necessary to assess the health, safety or
welfare of the at-risk adult.

The requirement for a reasonable belief that the risk is caused by abuse, neglect
or ill-treatment is reflective of the fact that there could be many, relatively minor,
risks present in relevant premises, such as slip, trip and fall hazards. However,
such a risk is appropriately viewed as a health and safety issue rather than an
adult safeguarding issue. The powers proposed in this Chapter are solely targeted
at risks arising in the adult safeguarding context.

In order to exercise the warrantless power or apply for a warrant, it should not be
necessary to establish a reasonable belief that an at-risk adult is the victim of a
crime. If there are grounds to believe that a crime has been committed, the Garda
Siochana have existing powers of entry, which would be augmented if the
Commission’s recommendations in Chapter 19 regarding new criminal offences
are implemented.

In the case of an application for a warrant, the Commission recommends that the
authorised officer of the Safeguarding Body (or any persons permitted to
accompany them) must also:

(d) have been prevented, or

(e) have a reasonable belief that there is a likelihood that they
(or any persons permitted to accompany them) will be
prevented,

from entering the relevant premises.

If an authorised officer has a reasonable belief as to these matters, they will be
empowered under adult safeguarding legislation to apply to the District Court for
a warrant.”" In order to grant the warrant for entry to, and inspection of, a
relevant premises (except any part of a relevant premises used as a dwelling), a
judge of the District Court must be satisfied on the sworn information of an
authorised officer that there are reasonable grounds for believing each of the
above-mentioned matters. Thus, the Commission recommends that the threshold
for granting such a warrant should be that a judge of the District Court is satisfied
on the sworn information of an authorised officer that there are reasonable
grounds for believing that:

(a) there is an at-risk adult on the relevant premises;

91 In Chapters 11 and 12, the Commission make recommendations empowering members of
the Garda Siochana to apply for some warrants and orders. However, only authorised
officers are empowered to apply for warrants to enter and inspect relevant premises.
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(b) there is a risk to the health, safety or welfare of the at-risk adult
that is caused by abuse, neglect or ill-treatment;

(c) a warrant for access to the relevant premises is necessary to
assess the health, safety or welfare of the at-risk adult; and

(d) an authorised officer (or any persons permitted to accompany them)
has been prevented, or will be prevented, from entering the relevant
premises.

R.10.11 The Commission recommends that the proposed power of entry to, and
inspection of, a relevant premises should apply where an authorised officer of the
Safeguarding Body has a belief, based on reasonable grounds, that:

(@) there is an at-risk adult on the relevant premises;

(b) there is a risk to the health, safety or welfare of the at-risk adult, that is
caused by abuse, neglect or ill-treatment; and

(c) access to the premises is necessary to assess the health, safety or welfare
of the at-risk adult.

R.10.12 The Commission recommends that the threshold to apply for a warrant for
entry to, and inspection of, a relevant premises, other than any part of a relevant
premises used as a dwelling, should be that an authorised officer of the
Safeguarding Body has a belief, based on reasonable grounds, that:

(@) there is an at-risk adult on the relevant premises;

(b) there is a risk to the health, safety or welfare of the at-risk adult, that is
caused by abuse, neglect or ill-treatment; and

(c) a warrant for access to the relevant premises is necessary to assess the
health, safety or welfare of the at-risk adult.

In addition, the authorised officer (or any persons permitted to accompany
them) must:

(d) have been prevented; or

(e) have a reasonable belief that there is a likelihood that they (or any
persons permitted to accompany them) will be prevented,

from entering the relevant premises.

R.10.13 The Commission recommends that the threshold for granting a warrant for
entry to, and inspection of, a relevant premises, other than any part of a relevant
premises used as a dwelling, should be that a judge of the District Court is
satisfied on the sworn information of an authorised officer that there are
reasonable grounds for believing that:

(a) there is an at-risk adult on the relevant premises;
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(b) there is a risk to the health, safety or welfare of the at-risk adult, that is
caused by abuse, neglect or ill-treatment;

(c) a warrant for access to the relevant premises is necessary to assess the
health, safety or welfare of the at-risk adult; and

(d) an authorised officer (or any persons permitted to accompany them) has
been prevented, or will be prevented, from enterin