
























































































































































































































































































































































































































































































































no funds or his exceeded his overdraft limit, the cheque will nevertheless be honoured 
and the payee is not deceived as to that essential fact. It does not concern the payee 
whether or not the customer has funds. He has cheque card, cheque book and pen. 

Two Questionable Decisions 
28.7 However, it has been held in England in the case of Charles7 that the payee is 
deceived in a case where the drawer is over his overdraft limit even though the cheque 
is going to be honoured by the bank in any event. 

Charles wrote a series of cheques backed by his cheque card, knowing that the total of 
the cheques greatly exceeded his overdraft limit, and obtained gaming chips on foot of 
the cheques. The manager of the club gave over the chips secure in the knowledge that 
the cheques would be met because they were backed by the banker’s card. The fact 
that Charles was exceeding his overdraft did not therefore concern him in the slightest 
as the cheque was valid as far as the club was concerned.

Charles was nevertheless convicted of obtaining an overdraft from the bank by 
deceiving the club. The decision was based on the premise that Charles made an 
implied representation that he was authorised to draw all the cheques. Again, this did 
not concern the club one way or the other. As Glanville Williams argues: 

 “The mere fact that a person will be surprised and disconcerted when he 
discovers a particular fact, and that he would have acted otherwise if he had 
known the fact in time, does not establish a deception; for if it did, every 
deliberate and material non-disclosure would constitute a deception.”8

28.8 The case of Lambie,9 which related to the use of a credit card was similarly 
decided. Charles and Lambie were decided on the basis of an implication that had the 
payee of the guaranteed cheque or acceptor of the credit card in payment actually 
known of the fraud being perpetrated on the bank, they would not have become party 
to it and proceeded with the transaction. Who would ever admit that they would so 
proceed? The fact is that apart from ascertaining that a card had not been stolen, the 
question would never arise and was never meant to arise. The idea behind the cards 
was to put traders and supplies of services at their ease in accepting paper or plastic. 

28.9 The reasoning behind these decisions is rather contrived. When banks 
introduced the use of banker’s cards and credit cards, they did so, primarily, to make 
life   easier  for   customers  but    also   because    it  suited  them   to    do     so.  They 

                                                
7  [1977] AC 177. 
8 Williams, 779. 
9  [1982] AC 449.
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