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PART I: INTRODUCTION AND
COMPARATIVE BENCHMARKS

CHAPTER 1: INTRODUCTION

Background to this Report

101  Following Ireland’s signature of the Hague Convention on Intercountry
Adoption, 1993 (the Convention), on 29 May 1993, the Department of Health
strategy document, "Shaping a Healthier Future" stated a commitment to the
introduction of changes in adoption law and procedure, to bring the applicable
legislation into line with the Convention. In its first National Report on the
United Nations Convention on the Rights of the Child, 1989, Ireland reiterated its
commitment to ratification, as soon as the necessary legislative measures were in
place.

102  In order to facilitate the process of implementation, and as part of its
remit under the First Programme for Law Reform to examine and make
recommendations in respect of issues of private international law, the Law
Reform Commission published, in September 1997, a Consultation Paper on the
Implementation of the Hague Convention on Intercountry Adoption, 1993. The
Consultation Paper examined the current law and practice relating to
intercountry adoption in Ireland, and, in respect of each provision of the 1993
Convention, considered the consequences for Irish law, the changes necessary to
current legislation, and the manner in which the Irish law and practice should
best guarantee the standards and introduce the safeguards set out in the
Convention. A series of detailed provisional recommendations were made, which
set out proposals for reform of the law, and for the allocation of responsibilities
arising under the Convention.

1.03  Following the publication of its Consultation Paper, the Commission
initiated its process of consultation. It received a number of detailed written
submissions on its provisional recommendations, from interested professionals
and participants in the intercountry adoption process.! In order to ascertain the
views of a broad range of interested parties, the Commission held a seminar, in

1 See Appendices 1 and 2.



March 1998, on the implementation of the Hague Convention on Intercountry
Adoption, at which there was extensive discussion by participants of methods of
implementation, as well as issues raised by intercountry adoption generally.
Having considered the views of consultees as expressed both in written
submissions and by participants at the seminar, the Commission sets out, in this
Report, its final recommendations.

Scopé of this Report

1.04  Any attempt to regulate intercountry adoption inevitably raises many
difficult and wide-ranging issues. In intercountry adoption, the ethical dilemmas
and the psychological and sociological issues, which are involved in any transfer
of a child from one family to another, or the choice of one method of childcare
over another, are complicated by issues of global inequality, cultural and ethnic
difference, and at times, by the impact of extreme poverty, war and displacement.
These issues have each been highlighted in submissions made to the Commission.

1.05  Crucial though they are, all of these issues are, strictly speaking, outside
of the scope of this Report. It is not the Commission’s role to arrive at
conclusions on the desirability or otherwise of intercountry adoption. This
Report proceeds on the premise that the Hague Convention on Intercountry
Adoption is to be ratified and implemented in Irish law, and that the regulation
and standards which the Convention puts in place cannot but be beneficial to the
large numbers of children who are adopted across national boundaries each year,
as well as to their birth and adoptive parents. The aim of the recommendations
contained in this Report is to ensure that the Convention is implemented
effectively and carefully, and that implementing measures guarantee the highest
possible standards and efficiency of procedures, to the benefit of the children
affected by it.

1.06 This said, however, there must be a clear awareness, in making
recommendations on the means of implementation of the Convention in Irish law,
of the issues which form the background to intercountry adoption: of the
psychological well-being of the child, of economic inequalities, and of the larger
system of child care and protection which operates in Ireland. We have tried to
bear these issues in mind in making our recommendations.

General Principles

1.07  This Report proceeds on the basis of several core principles, which
reflect the terms of the United Nations Convention on the Rights of the Child,
1989. They also reflect the objects of the Hague Convention, which are set out
in Article 1.

1.08  One principle, which was enunciated in our Consultation Paper, and
which met with general approval from consultees, is that the aim of intercountry



adoption is to find the best parents for the child, and not to find the best child
for adoptive parents. Thus, the entire process is child-centred. Related to this
are two further principles. In the intercountry adoption process, the best
interests of the child must be paramount at all stages of the adoption process,
and in every decision that is taken in regard to the adoption. Finally, it is
important to recognise that, as is acknowledged in the preamble to the Hague
Convention, intercountry adoption represents a subsidiary means of childcare,
which should take place only where the child cannot be cared for in a family
within his or her own country. Although it states that, as a matter of priority, a
child should be cared for within his or her own family, the Convention recognises ,
that intercountry adoption "may offer the advantage of a permanent family to a
child for whom a suitable family cannot be found in his or her State of origin."

The Hague Convention

1.09  The Hague Convention on Intercountry Adoption, concluded and signed
on 29 May 1993, represented a significant step in the regulation of adoptions
across national frontiers. Its preparation over five years, by the Hague
Conference on Private International Law, involved, crucially, representatives of
many states which are predominantly countries of origin in intercountry
adoptions, and as a result of this the Convention addresses the interests and
concerns of both sending and receiving states. The 1993 Convention is the first
international instrument which has the potential to regulate intercountry adoption
on a worldwide basis. Given the difficulty of national regulation of such a
quintessentially international phenomenon, it is likely that it will be through the
Hague Convention that standards in intercountry adoption will be raised,
procedures streamlined and abuses addressed. Having regard to the importance
of the Convention for the development of the regulation of intercountry adoption,
we recommend that Ireland should ratify the Hague Convention on Intercountry
Adoption, 1993.

1.10  In the short period of time since its coming into force, the Convention
has had considerable success, with 32 signatories, 17 ratifications, and 4
accessions.” The Convention has also been an influential model for national
laws, in states other than those which are party to the Convention.* Convention-
type structures have been employed in bilateral agreements; and the
administrative structure based on a Central Authority, a key provision of the
Hague Convention, has been used by many states. Some sending states, for
example Venezuela and Paraguay, have decided to permit intercountry adoptions
only with receiving States which are party to the Convention.

2 Preamble to the Convention.
3 Figures as of 15 May 1898. See Appendix 5.
4 See paper of William Duncan, The Hague Intercountry Adoption Convention, given at the Internationai Family

Law Conference, London, 5 February 1998.



111 According to Article 1 of the Convention, its objects are to establish
safeguards to ensure that intercountry adoption takes place in the best interests
of the child, to prevent, through cooperation between states, the abduction, sale
of, or traffic in children, and to secure recognition of adoption in the laws of
State Parties, once the adoption has been effected under the Convention. The
emphasis is therefore on the attaining of high standards and the elimination of
abuses through the use of a carefully regulated process. Subsequent to this
process, recognition is to follow automatically. Therefore, recognition is not to
be used as a tool to regulate intercountry adoption, or as a sanction. Careful
regulation in the early stages of the adoption process, rather than at the
recognition stage, ensures that there will be a minimum impact on the child, if
for any reason the adoption cannot proceed.

1.12 It follows from the Convention’s emphasis on good process rather than
on the legal formalities involved in the recognition and effects of adoptions, that
the Convention applies to a wide range of types of adoption, including those
where there is a possibility of termination of the adoption relationship, and those
where the adopted child retains some links with his or her family of origin.
Under the Convention, recognition of adoptions effected abroad can no longer
be limited to those adoptions which have a sufficient degree of identity to an
Irish adoption. All adoptions, whatever their effects, which have been made
through Convention procedures, must be recognised in Irish law. Under Article
2.2, the Convention applies to adoptions which create a permanent parent-child
relationship. This definition is intended to be inclusive, and would include
adoptions, such as those made in China, where the adoption may be revoked in
certain circumstances, as well as adoptions where there is a continuing
relationship between the child and the birth parents. In general, the Convention
does not attempt to harmonise laws, but to maximise the possibility for
cooperation between Contracting States.

Implementation by Legislation and Regulation

113  Inour Consultation Paper, we provisionally recommended that whilst the
Convention itself and key elements of its implementation should be set out in an
implementing Act, the detail of the procedures to be followed by the various
authorities should be set out in regulations. It will be seen in our consideration
of the implementation measures taken by other states,” that the majority of them
have taken this approach. Some consultees, in their written submissions, have
expressed concern that implementation by way of regulation may result in a lack
of transparency and accountability. In any implementing Act, however, the text
of the Hague Convention would be given the force of law in Ireland. Any
regulations made under the Act would have to comply with the basic standards
and principles set out in the Convention. The function of the regulations would
be largely to allocate administrative responsibilities, as is envisaged by the

5 See below Chapter 2.



Convention. Given the complexities of the provisions that must be made, it
would seem more appropriate that these provisions be made by way of
regulation, than in the implementing Act itself. We therefore recommend that the
key elements of the implementation should be set out in an implementing Act, but
that much of the detail of the Convention’s implementation should be set out in
regulations.

Terminology

1.14  The terminology used in any discussion of intercountry adoption must
take account of the sensitivities of those involved in the adoption process. Whilst
the term "natural parents” (which is used in Irish legislation and was used in our
Consultation Paper) is not intended to be pejorative to any of the parties
involved in the adoption process, submissions received by the Commission have
argued that the term is insulting to adoptive parents. In order to avoid any
misunderstanding, this Report will refer to the parents to whom the adopted
child is born as the "birth parents".

1.15  Objection has also been made to the use of the terms "simple” and "full"
adoptions. Once again, these are merely legal terms used to conveniently
categorise the many forms of adoption, and are not intended to imply the
superiority of one type of adoption over another. In general, a "full" adoption is
one which terminates the legal relationship between the child and the birth
parents, whilst a "simple” adoption is one which allows that relationship to
continue in some form. The various categories of adoption will be discussed
further in Chapter 5.

Structure of this Report

1.16 Chapter 2 of this Report examines the implementing measures taken by
a number of other states which have ratified the Convention or intend to do so.
Part II of the Report (Chapters 3, 4 and 5) deal with implementing measures to
be taken by Ireland, in relation to the enforcement of Convention standards, the
administration of Convention procedures, and the recognition of adoptions
effected abroad, under the Convention. A series of recommendations are made
relating to the implementation of the Convention in Irish law.



CHAPTER 2: COMPARATIVE APPROACHES TO
IMPLEMENTATION

201  The majority of states are, like Ireland, still in the early stages of the
implementation process for the Hague Convention. However, a number of states
have already either enacted implementing legislation, or have put forward
proposals for such legislative measures. Before setting out the implementation
measures which need to be taken in Ireland, it is useful to consider the relevant
laws of other states.

United Kingdom

202  The United Kingdom, as a common law jurisdiction which recognises
only full adoptions, faces problems of implementation similar to those
encountered in Ireland. The United Kingdom has signed the Convention, and
draft legislation for the implementation of the Convention has been drawn up.
In March 1996, the Department of Health and the Welsh Office issued a joint
consultative document entitled Adoption - A Service for Children, which put
forward proposals for the reform of adoption law, amongst them measures which
would permit the ratification of the Hague Convention. The document also set
out draft legislation for the implementation of the Convention. It proposes that
the Convention be implemented mainly through regulations, which would stand
on the bedrock of the Convention principles.'

203  The consultative document proposes that the Central Authority for
England and Wales should be the Secretary of State for Health.? The functions
of the Central Authority are to be discharged separately for Scotland and
Northern Ireland. Where the UK is a receiving State, the initial application by
the prospective adoptive parents is to be made to their local authority or to an
accredited agency. The application must be in writing and must specify the
Convention country from which the applicants wish to adopt. Once the
prospective adopters have been declared eligible and suitable to adopt, by the
local authority or agency, the documentation in the case is to be passed on to the
Central Authority which is then to issue a certificate of approval in respect of the
applicants. The matching is to be carried out by the local authority or agency,
and the immigration clearance is then to be issued by the Home Office.

Section 88 {1} of the Draft Legislation allows for regulations to be made to give effect to the Hague Convention.

[N

Para.5.2, Section 89, Draft Legislation.



204  The draft regulations provide that, where the child is entrusted to the
prospective adoptive parents and brought to the UK for adoption there, the
entrustment will have the effect of giving parental responsibility for the child to
the prospective adoptive parents, whilst the child is with them, and that in all
other cases, the relevant agency is to have parental responsibility.?

2.05 Draft Regulation 8 deals with the duties of agencies in the supervision
of placements. It provides that, where a child is entrusted to the prospective
adopters, the relevant agency must supervise the placement prior to the making
of the adoption order. It also provides that, where an interim adoption order has
been made in the State of origin, which is to be made final by the authorities in
the State of origin, subject to a satisfactory placement, the relevant agency must
both supervise the placement, and send a report concerning the placement to the
competent authority in the State of origin.

206  The draft legislation states that approved adoption societies are to
become accredited bodies under the Convention automatically, provided that
their approval extends to the provision of facilities in respect of Convention and
oversees adoptions.

207  The draft regulations also provide that a Convention adoption may be
nullified, on the ground that it is contrary to public policy. Where an adoption
is nullified or revoked in another Convention State, this will be recognised and
will have effect in the UK. It is provided, in the draft implementing legislation,
that a person who brings a child who is habitually resident outside the British
Isles into the UK for the purpose of an adoption, without having satisfied the
requirements of the regulations, shall be guilty of an offence.*

208  Where the United Kingdom is the receiving State, in a simple adoption
made under the Convention, it is recommended that there should be automatic
conversion to a full adoption in the United Kingdom, provided that the UK
authorities are satisfied that the birth parents consented to the adoption in the
full knowledge that it would be converted into an adoption once the child was
brought to the UK.

2.09  This provides only a partial solution to the problem of recognition,
however, and the document also outlines proposals for recognition where the UK
is obliged to recognise a simple adoption effected between two other Convention
states. In such a case, conversion would not be an option. The document
proposes that, where the UK is obliged to recognise a simple adoption under the
Convention, it is to be recognised as a full adoption, but that the birth parents
are to be given the right to apply for a contact order. The document stresses
that this option has the advantage of clarifying the status of the child, and of
ensuring the equality of the child with other adopted children. However, it does

3 Regulation 7
Section 91
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acknowledge that this mechanism of recognition may not adequately protect the
rights of birth parents, to the extent demanded by the Convention.

210  The Bill restricts the recognition which will be given to intercountry
adoptions made outside of the Convention.® It allows for the recognition of
adoptions from the UK’s Overseas

Dependant Territories, outside of the Convention’s structures. It also allows for
the recognition of adoptions made under bilateral agreements between the UK
and particular countries of origin. - Other intercountry adoptions made outside
of the Convention will not be recognised, with the exception of some "foreign
domestic adoptions.”

France

211 France signed the Hague Convention on 5 April 1995, but has yet to
ratify. On 24 February 1998, the National Assembly approved the implementing
legislation to enable France to ratify the Convention. Under the legislation, the
body designated as Central Authority is the International Adoption Mission
{Mission de Padoption internationale) (MAI), which is under the aegis of the
Ministry of Foreign Affairs, and which also includes representatives of the
ministry of social affairs and the ministry of justice. The role of the MAI is to
supervise the conduct of intercountry adoptions under the Convention and to
ensure that the child has permission to enter and reside in France.?

Sweden

212 Sweden ratified the Hague Convention on 28 May 1997, and the
Convention entered into force on 1 September 1997. The legislation which
implements the Convention is the Act consequent upon Sweden’s accession to The
Hague Convention on Protection of Children and Co-operation in Respect of
Intercountry Adoption (1997:191) (The Hague Convention Act). The Intercountry
Adoption Intermediation Act (1997:192) also makes provision for intercountry
adoptions in which Sweden is the receiving State.

213 The Hague Convention Act provides that the Central Authority for
Sweden is to be the Swedish National Board for Intercountry Adoptions (NIA).
The NIA is responsible for issuing certificates under Article 23 of the
Convention. Under section 5 of the Intercountry Adoption Intermediation Act, the
NIA is also responsible for the accreditation of agencies and for their
supervision.

214  Under section 6 of the same Act, accreditation may only be granted to
an agency which has as its main purpose the facilitating of intercountry

[3.)

Section 80

[

See Report No.151 of the Senate, by Mme Monique Cerisier-ben Guiga.



adoptions. It must be shown that the agency will provide adoption assistance in
a "competent and judicious manner, without expectation of profit and in the
child’s best interests”". Under section 7, authorization is for a fixed term.
Authorization enables the agency to administer intercountry adoptions in respect
of specified countries of origin only, and may also be subject to other conditions,
for example in relation to the imposition of charges or the rendering of accounts.
However, the Act does permit an accredited agency to make some reasonable
charges. Accreditation may be revoked by the Central Authority if the agency
no longer meets the standards set in section 6.

215  Under the Swedish legislation, all intercountry adoptions must be
conducted through an accredited agency, except in certain cases where the child
is related to the prospective adoptive parents, or where there are other special
circumstances.” Provision is made for fines to be imposed where a person
provides intercountry adoption services without authorization, or where a child
is removed from the country of his or her domicile, without the approval of the
NIA®

216 A number of the responsibilities of the Central Authority are delegated
under the Swedish legislation. Article 14 applications to adopt a child under the
Convention are to be made to municipal social welfare committees. The social
welfare committee must then prepare reports on the prospective adoptive
parents’ eligibility and suitability to adopt, under Article 15, and agree to the
adoption proceeding to the placement stage under Article 17.c. The social
welfare committee is also responsible for taking any necessary measures under
Article 21, where the continued placement of the child with the prospective
adoptive parents is no longer in the child’s best interests. Functions are also
delegated to the accredited agency, which is responsible for the transmission of
reports on the prospective adoptive parents under Article 15.2, and the receiving
of reports on the child drawn up under Article 16.1. Agencies are also charged
with obtaining permission for a child to enter and reside in the State,? ensuring
the safe transfer of the child under Article 19, and with supplying information to
the authorities in the State of origin as to the progress of the adoption.

217  Under the Swedish Code of Parenthood and Guardianship, the effect of
adoptions carried out in Sweden is to terminate the parent-child relationship
between the child and the biological parents, and to create a new parent-child
relationship with the adoptive parents.'® The adoption is thus a "full" adoption
similar to that under Irish law. Under section 5 of the 1997 Hague Convention
Act, an adoption made abroad which has the effects of a "simple" adoption may
be converted to a full adoption in the Swedish courts. As a necessary condition
to conversion, the consents required under Article 27.1.b of the Convention and

7 Section 4

8 Section 15

9 Article 18 of the Convention.
10 Chapter 4, Section 8.



Chapter 4, section 5 of the Code of Parenthood and Guardianship must have been
granted. No provision is made for the recognition of simple adoptions as having
the effects of a simple adoption in Swedish law.

Canada

218  Implementing legislation for the Hague Convention has been enacted by
seven of the twelve Canadian provinces: British Columbia, Prince Edward Island,
Manitoba, New Brunswick, Saskatchewan, Alberta and Yukon."' Each province
has a provincial Central Authority, who may be either a government minister or
a public official. In British Columbia, the Central Authority is the Director of
Adoption at the Ministry of Children and Families; in Prince Edward Island, the
Director of Child Welfare; in Manitoba, the Director of Child and Family
Services; in New Brunswick, the Minister for Health and Community Services; in
Saskatchewan, the Minister for Social Services; and in Yukon, Director of Family
and Children’s Services. There is a Federal Central Authority for Canada, the
National Adoption Desk (NAD).

219  The majority of the implementing statutes allow for the delegation of the
functions of the Central Authority to public authorities and accredited agencies,
and for some functions under the Convention to be performed by independent
operators, subject to the approval of the relevant Minister. For example, the
legislation of New Brunswick provides as follows:

"S. ... (2) Where the Minister so authorizes, the functions of a Central
Authority under Articles 15 to 21 of the Convention may, to the extent
determined by the Minister, be performed by a person or body who
meets the requirements of subparagraph (a) and (b) of paragraph 2 of
Article 22 of the Convention."

However, the implementing legislation of Manitoba does not allow for delegation
of functions to independent operators. Under section 5 of the province’s
Intercountry Adoption (Hague Convention) and Consequential Amendments Act,
functions of the Central Authority may be delegated to public authorities or
accredited bodies only. The legislation of all of the provinces provides that
bodies accredited in other Contracting States may operate on their territory, with
ministerial authorization, and that the Minister may authorise a body accredited
in the province to operate in other Contracting States.

H Manitoba: The /ntercountry Adoption (Hague Convention} and Consequential Amendments Act, 1995, Prince
Edward island: The Intercountry Adoption {(Hague Convention} Act, 1994, New Brunswick: Intercountry Adoption
Act, 1996; British Columbia, Adoption Act, 1995; Yukon: Intercountry Adoption {Hague Convention) Act, 1997.
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220  The legislation of the Yukon and Manitoba provides that the certification
of consents provided by State of origin in a Convention adoption shall be
accepted as valid by the authorities of the province.™

221  The legislation for British Columbia makes detailed provision for the
conversion of adoptions under Article 27 of the Convention. Section 55 of the
British Columbia Adoption Act provides that:

"(1) On application by a person resident in British Columbia, the court
may make an order converting an adoption referred to in Article 27 of
the Convention to have the effect of an adoption under this Act.

2) An application for an order under this section must be
accompanied by proof that the consents required under Article 27 of the
Convention have been given."

222 Under the Adoption regulations for British Columbia, an adoption
cannot be converted unless the court is provided with proof that the required
consents have been obtained; a certified copy of the adoption order granted in
the State of origin; a certificate of conformity issued by the State of origin; a
Convention letter of approval issued by the British Columbia Central Authority;
the child’s birth registration; and, where applicable, details of any access orders
or orders dispensing with consents."®

New Zealand

223 In 1997, New Zealand passed the Adoption (Intercountry) Act 1997, which
allowed the State to accede to the Hague Convention.'* Whilst the Act makes
comprehensive provision for implementation, it also allows (under section 24) for
regulations to be made by the Governor General for the administration of the
Act. The Act provides that the Hague Convention shall have the force of law in
New Zealand, and provides for a Central Authority, which is to be the Director
General for Social Welfare, the chief executive of the Department of Social
Welfare. The Act also provides for delegation of the Central Authority’s
functions to accredited agencies. The Act makes detailed provision for
accreditation of agencies. Agencies are accredited by the New Zealand Central
Authority, where it is established that the body in question purses only non-profit
objectives, that it is capable and competent to carry out the tasks that may be
delegated under the Convention, that it will operate in the best interests of the
child, and that it is directed and staffed by persons who are properly qualified

12 intercountry Adoption (Hague Convention) Act, section 10 (2) (Yukon); The Intercountry Adoption (Hague
Convention) and Consequential Amendments Act, section 9 {3) (Manitoba).

13 British Columbia Adoption Regulations (4 November 1996), section 33.

14 The Adoption (intercountry) Act 1997 has not yet been brought into force. The New Zealand Government has

yet to approve accession to the Convention.
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in the field of intercountry adoption. Accredited bodies must report annually,
under section 21, to the Director General on the exercise of the functions
delegated to them under the Convention.

224  The Act provides that foreign agencies may operate in New Zealand, if
they are authorised by the Central Authority. In addition, New Zealand agencies
may operate in other jurisdictions, with the approval of the Central Authority.

225  Where an application is made to the Director General for accreditation,
the Director General must place an advertisement in at least one daily newspaper
circulating in the area where the organisation’s principal office is situated, in
order to allow for submissions to be made on whether the organisation should
be accredited. Where the Director General refuses accreditation, the
unsuccessful applicant must be given a copy of any information on which the
Director General relies in proposing to decline the application, and the
organisation must be given a reasonable time in which to make submissions in
relation to this information.

226  Section 19 of the Act provides that the Director General may suspend
or revoke accreditation, where an organisation is not performing its functions
adequately, is pursuing profit objectives, or has imposed unreasonable charges
for its services.

227  There is also a provision, in section 20 of the Act, that any decision of
the Director General, to decline, revoke or suspend accreditation, may be
appealed to the District Court.

228  Section 26 of the Act deals with the prohibition of payments to agencies
accredited under the Convention. It provides that the prohibition does not
extend to the payment of reasonable costs and expenses to any organisation
approved as an accredited body, provided that these costs are in connection with
a function delegated under the Act. By section 27 of the Act, accredited bodies
may not advertise, but may notify the public that they have been accredited under
the Act, and that functions have been delegated to them under the Act.

229 It is stipulated under the Act that prospective adoptive parents must be
offered a choice, of a governmental or a non-governmental authority to prepare
the report as to their eligibility to adopt.'® Reports may be prepared either by
the Director General as Central Authority, or by a public authority or an
accredited body.'® Where a prospective adoptive parent applies to the Director
General and requests him or her to prepare the report, this request must be
complied with."”

15 Section 7 (3)
18 Section 7 (1) and {2)
17 Section 7 (1)



230  With regard to recognition of adoptions effected outside New Zealand,
section 11 of the Act provides that an adoption recognised under the Convention
has the same effect as a New Zealand adoption, that is, it fully terminates the
pre-existing parent-child relationship. The Act does not make provision for the
recognition of simple adoptions. Section 12 provides that, if the adoption does
not already have the effects of a full adoption, it may be converted to such by an
order of the Family Court, if the Court is satisfied that, inter alia, the consents
to the conversion of the adoption have been given for the purposes of conversion.

231  Section 12 (3) of the Act reflects Article 24 of the Convention, in
allowing for the New Zealand Central Authority to refuse to recognise an
adoption made under the Convention, subject to such terms and conditions as it
thinks fit. It appears that this would allow the Central Authority to refuse
recognition to a simple adoption where it was not possible to convert it to a full
adoption in the New Zealand courts.

232 Section 13 of the Act details the right of access to information relating
to adoptions effected under the Convention. It places an obligation on the
Central Authority to ensure that all reports prepared or received under Article
16, are retained either by the Central Authority or by the Chief Archivist, where
such reports result in an adoption.

Ecuador

233 Ecuador ratified the Convention on 21 August 1995. It is primarily a
sending State in which there is a 2:1 ratio of intercountry to domestic adoptions.
Ecuador has a history of corrupt commercial intercountry adoptions which has
led to an increase in regulation. The Code of Minors of 7 August 1992 regulates
both domestic and intercountry adoption.'®

234  The Central Authority for Ecuador is the National Court of Minors.'®
Intercountry adoptions are administered by the Technical Department of
Adoptions - a component of the Welfare and Popular Promotion Ministry.®
It is State-financed, and has 3 regional offices, as well as a central national
office. The National Court of Minors oversees adoptions, pre-and post-
placement. It receives adoption applications from prospective adoptive parents,
selects and advises adopters and children, and also prepares all the requisite
reports and provides post-adoption services. The matching of the child with the
prospective adoptive parents is the responsibility of the Assignment Committee
of the Technical Department of Adoptions.

18 International Social Service, Intemal and Intercountry Adoption Laws, (1896)
19 ibid. §ili-A(103)
20 ibid. §lIIA (104)
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235  Accreditation agreements, signed by the Ministry of Social Welfare in
consultation with the Technical Department of Adoptions, are valid for two years,
and are renewable.?’ Only one indigenous agency has been accredited - the
"Adoption Foundation for OQur Children"? There are also foreign agencies
which have been accredited through signing agreements with the Ecuadorian
authorities. Again, the competent body is the Ministry for Social Welfare, in
consultation with the Technical Department of Adoptions.?®

236  Prospective adoptive parents must adopt through an accredited agency.
The child is consulted where appropriate, and in the case of an adolescent
adoptee, he or she is required to give consent to the adoption.?® However, the
practice of this varies as between the provinces. A declaration of adoptability
can be made where a child is orphaned, or abandoned, or where the birth
parents consent. Before adoptability can be declared, there must be a study
carried out on the family of origin.?®

Conclusions

237 Of those states which have already put implementation measures in
place, the majority have put in place detailed provisions and administrative
structures to allow for the operation of the Convention, and for the recognition
of adoptions made through Convention procedures. This has been achieved
through implementing legislation, or through a combination of legislation and
subsidiary regulation. The designated Central Authorities have in all cases been
public bodies, either government ministries, or boards or committees established
by the State. There are differing approaches to the making of payments to
adoption agencies, to be seen in the law of New Zealand and the less restrictive
law of Sweden.

21 ibid. §lli-B (108)
22 ibid. §ll-B (106)
23 ibid. §lII-C (111)
24 ibid. §IV-A (125)
25 ibid. §IV-B {126)
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PART lI: IMPLEMENTATION OF THE HAGUE
CONVENTION IN IRELAND

CHAPTER 3: IMPLEMENTATION OF CONVENTION STANDARDS

3.01  The Convention sets out the standards to be met in the processing of
intercountry adoptions, with regard to consents, adoptability, suitability to adopt,
clearances for entry into the State, counselling, and post-adoption services. On
the enacting of implementing legislation, which will give the Convention the force
of law in Ireland, these standards will become binding. The standards contained
in the Convention are intended to be minimum standards only, and states may
surpass them in their implementing legislation. Therefore, to some extent, it is
left to Ireland to ensure, both the method in which the standards will be
respected, and the stringency of the standard which will be set.

Adoptability

Where Ireland is a State of Qrigin

3.02  Where Ireland is the State of origin in an intercountry adoption, current
legislation imposes certain constraints. Section 10 (6) of the Adoption Act, 1991
provides that an adoption order cannot be made unless the prospective adoptive
parents have been ordinarily resident in the State for at least one year prior to
the date on which the adoption order is made. This provision does not represent
an obstacle to implementation, since it does not preclude the removal of the child
from the State for adoption in the receiving State, even where the prospective
adoptive parents are resident abroad.

3.03 A further restriction is contained in section 40 of the Adoption Act, 1952,
which forbids the removal of a child who is an Irish citizen under the age of
seven from the State without the approval of a parent, guardian or relative. This
does not in itself cause any difficulties, but amendment of the provision is
necessary to cover the (rare) cases where the child who is to be adopted abroad
is not an Irish citizen.

3.04 The Commission recommends that the rule in section 40 of the Adoption
Act, 1952, that no child may be removed from the jurisdiction without the consent
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of a parent, guardian or relative, should apply to all children who are habitually
resident in the State.

3.05  The principal question which arises for Ireland in relation to adoptability
is: what standards of adoptability should be applied where a child is sent from
Ireland to be adopted abroad? For example, should a child born to married
parents be eligible for adoption abroad, where the parents have agreed to the
adoption? Where the child is adopted in Ireland and then sent to the receiving
State, it is clear that the same criteria apply as apply in domestic adoptions, but
there are at present no criteria for cases where the child is sent from Ireland to
be adopted abroad.

3.06  Inthe Consultation Paper, our tentative provisional recommendation on
this point was that the same criteria of adoptability should be applied as are
applied in domestic adoptions. However, there is room here for the view that
wider and more flexible criteria of adoptability, which would allow the adoption
of the children of married parents, should be applied in such cases. One
submission pointed out that, since the children of married parents can be
adopted only in limited circumstances within Ireland,’ it would be important for
their welfare that intercountry adoption should be available to them in
appropriate circumstances. It was suggested that married parents should be
allowed to make a responsible decision to have their child adopted, where this
would be in the best interests of the child.

307  We appreciate that a more flexible application of eligibility criteria for
the adoption of Irish children abroad would help to mitigate the strictures of the
current eligibility criteria. However, we feel that alteration of the eligibility
criteria for adoption is an issue which should be addressed in relation to
adoption law generally, rather than merely in relation to intercountry Convention
adoptions.

308  The lack of flexibility in the eligibility criteria is a cause for grave
concern. It results in a situation where children of married parents do not have
the right to the same range of childcare options as non-marital children, and may
be deprived of the secure and permanent parent-child relationship with which
adoption could provide them. The hardships caused by our inflexible eligibility
criteria were highlighted by the Review Group on Adoption Services as far back
as 19842 and have been only partially addressed by the provisions of the
Adoption Act, 1988.°

1 Under the Adoption Act, 1988, the children of married parents may be adopted in certain limited exceptional
circumstances, where the parents have failed in their duty towards the child: section 3 (1).

2 Adoption: Report of the Review Committee on Adoption Services (1984) at paras.3.2-3.10. The Report stated:

“In all the circumstances, we recommend that all children should be eligible for adoption irrespective of the
marital status of their parents.”

3 op cit. fn.1.
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3.09  Although recommendations for reform of the eligibility criteria for
adoption generally would be outside the narrow scope of this Report, it is
appropriate to emphasise the need for review of this area. We realise that there
may be constitutional implications in any reform of the law on this point, in that
the adoption of children who form part of a family based on marriage may
undermine constitutional guarantees of the rights of the family. However, such
considerations must be balanced against the rights of the child, which are also
recognised under the Constitution.®> It is important to highlight the need for
further examination of this area, particularly in the light of the changes brought
about by the Status of Children Act, 1987, which provides for the equal status of
all children, irrespective of the marital status of their parents, and in the light of
Ireland’s obligations, under the United Nations Convention on the Rights of the
Child, to ¢nsure the equal application of children’s rights.®

310  Concerning the role of intercountry adoption in caring for marital
children, it is important to emphasise the principle of subsidiarily set out in the
preamble to the Convention. This states that intercountry adoption should be a
subsidiary means of childcare only, and that domestic adoption, within the child’s
own country and culture, should be the first option. The solution to the dilemma
of a child of married parents who cannot be cared for by those parents, is not to
send the child abroad for adoption, but to allow for the possibility of his or her
adoption domestically.

311 We recommend that, where Ireland is the State of origin in a Convention
adoption, the same criteria of adoptability should be applied to children who are
entrusted to prospective adoptive parents for adoption outside the jurisdiction, as are
applied to children in domestic adoptions.

Where Ireland is a Receiving State

312  In our Consultation Paper, we provisionally recommended that, where
a child was sent from abroad to be adopted in Ireland, or was adopted abroad
and then transferred to Ireland, there should be a more flexible approach to the
eligibility requirements applied, especially as regards the adoption of the children
of married parents. We provisionally recommended that, as a general principle
in the case of Convention adoptions, where Ireland is the receiving State, the
determination of the child’s eligibility for adoption made by the competent
authorities of the State of origin under Article 4.a, should be accepted by the
Irish authorities. This would apply where the Adoption Board makes an

4 Aticie 41.1, See Kelly, The /rish Constitution, (3rd ed.) p.1004; Report of the Constitution Review Group, (1996)
pp-323-324; also, Report of the Review Commitiee on Adoption Services, op cit. in.2, paras.3.7-3.10.

5 in Re Atticle 26 and the Adoption (No 2) Bill, 1987 {1989] ILRM 266

8 Article 2.1, United Nations Convention on the Rights of the Child states that:

"States Parties shall respect and ensure the rights set forth in the present Convention to each child
within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her
parent's or legal guardian’s ... birth or other status.”
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adoption order, as well as where the adoption takes place abroad. The
provisional recommendation was that the Irish authorities should not, as a
general principle, object to the adoption proceeding, under Article 17.c, on the
sole ground that the child was not eligible for adoption under Irish domestic law.

313 Several consultees expressed concern at this recommendation. It was
stated in one submission that it would be undesirable to impose one set of rules
in cases where a child is brought from abroad and adopted in Ireland, and a
second set of rules for domestic adoption. The importance of ensuring that
criteria of eligibility for adoption in general are not unintentionally weakened was
also emphasised.

3.14  The rationale for accepting the State of origin’s determination of
adoptability, and allowing such an adoption to go ahead, is that the Hague
Convention is based on a system of cooperation and mutual trust between the
recognised authorises of Convention states, all of which have to comply with
Convention standards. The intention of the Convention is to circumvent
problems caused by divergent national laws, by creating a framework within
which they can co-exist. Ideally, we should avoid a situation where the letter of
the Irish law is imposed on the Convention states with whom we deal.

3.15  In the light of this, we recommend that, as a general principle, where
Ireland is the receiving State, the determination of the child’s eligibility for adoption
made by the competent authorities of the State of origin under Article 4.a should be
accepted by the Irish authorities. This would apply where the Adoption Board
makes an adoption order, as well as where the adoption takes place abroad. The
Irish authorities should not, as a general principle, object to the adoption
proceeding, under Article 17.c, on the sole ground that the child is not eligible for
adoption under Irish domestic law.

Consents
Where Ireland is a Receiving State

3.16 The consents provided by the birth parents are central to good adoption
practice. Article 4.c of the Convention introduces careful regulation to ensure
that high standards are adhered to in the obtaining of consents. The persons
whose consent is required must have been counselled as necessary, and duly
informed as to the effects of their consent. They must have given their consent
freely, in the required legal form, and have expressed or evidenced the consent
in writing. The consents must not have been induced by payment or
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compensation of any kind, and, in the case of a mother, her consent must have
been given only after the birth of the child.

317  Procedures for the giving of consent vary widely as between states. The
Irish consent procedure is a complex one, involving an initial consent to the
adoption which may be withdrawn at any stage until it becomes final on the
making of the adoption order. The system of withdrawal of consents is not
reflected in many other jurisdictions.

318  The provisional recommendation made in the Consultation Paper is that,
as a general principle in the case of Convention adoptions, where Ireland is the
receiving State, the determination of the adequacy of consents by the authorities
of the receiving State under Article 4.c and d, should be accepted by the Irish
authorities, whether the adoption is effected in Ireland or in the State of origin.

3.19  This recommendation is a recognition of the fact that widely divergent
procedures for consent apply in different jurisdictions. These procedures may
differ formally, without differing in the standards which they uphold. The Irish
procedure for consent to adoption is complex, involving an initial consent
followed by a final consent some months later.® It seems unnecessary and
indeed possibly unworkable to impose the letter of this procedure on sending
countries in Hague Convention adoptions. However, this is not to say that high
standards should not be expected and demanded.

320  All states which are party to the Hague Convention will have to provide
in their implementing laws for procedures which guarantee adequate standards
of consent in intercountry adoptions made under the Convention. So long as it
is evident that these standards are being adhered to in practice, there seems to
be no need not to accept their determination of consent. However, the Irish
authorities should require evidence that the consent has been given. Under
Article 16.2 of the Convention, the Central Authority of the State of origin must
transmit to the receiving State proof that the consent has been validly given.

321 It is obviously up to the Irish authorities to insist on proof of consents
in any particular form. Presumably, a copy of the birth parent’s written consent
would be required. The Hague Conference has developed a recommended
model form for the statement of consent to an adoption, for use in intercountry
adoptions effected under the Convention.® The consent form declares that no
payment has been received by the birth parents, that the consent to the adoption

7 There will of course be some Convention adoptions where the issue of consents does not arise, for example
where a child is orphaned or has been abandoned. The Convention demands only that the consents be In
order where such consents are necessary and appropriate, according to the law of the State of origin. {Article
4) See G Parra-Aranguren, Explanatory Report, in Proceedings of the Seventeenth Session of the Hague
Conference on Private international Law, Tome il, para.118.

8 Shatter, Family Law in the Republic of ireland, (3rd ed.) pp.297-288.
9 See Appendix 4. The use of this form is not mandatory.
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is made freely and without coercion, and that it is understood that the child may
be adopted abroad and that the existing parent-child relationship will be
terminated. The form allows for the withdrawal of consent until a certain date,
(where this is provided for in the national law) and is signed by the birth parent
and certified by the competent authority. The widespread use of this form by
sending countries should assist in allaying fears as to the varying standards of
consent.

322 A number of parties in their written submissions have expressed concern
that lower standards in relation to consent may be accepted for intercountry
adoptions in comparison with domestic adoptions. It is certainly the case that,
even where proof of written consent is given, it is difficult to establish, especially
at a far distance, what pressures have resulted in the giving up of a child for
adoption. One submission pointed out that, even where it is established that no
payments have been made to the birth family:

"given the levels of poverty in some of the sending countries, the removal
of the financial burden of supporting a child may in itself constitute
"payment", and therefore standards may not be as enforceable as they
appear”.

323  Whilst we recognise the validity of these concerns, we consider that an
acceptance of country of origin consent procedures need not result in lower
standards. Where there is any doubt about the standards being applied in a
particular sending country, the Irish Central Authority can request information
regarding procedures from the Central Authority concerned, and this information
must be forwarded. Where serious concerns arise that consents from a particular
State are not legitimate, the Irish authorities would have the option, under Article
17.c, of refusing to allow adoptions from that State to proceed to the placement
stage. Similar measures could be taken where there were doubts about the
circumstances of a particular case.

324  We have considered the possibility of making some stipulations as to the
consents to be given in the State of origin. In particular, we have considered
insisting that there must be a period within which the consent to the adoption
could be withdrawn, as may be done under the Irish domestic adoption law.
However, we consider that this would not be workable in practice. The
requirement in Irish law that there be a waiting period during which consent is
revokable is not reflected in many other national laws. It is likely that many State
of origin authorities would resist the imposition of such strictures upon them, and
would refuse to deal with the Irish authorities on these terms. This would
diminish the utility of the Convention from an Irish perspective.

325 1t is worth noting, on this issue, that the Convention allows scope for its
provisions to be modified or elaborated in bilateral agreements between State
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parties'® "with a view to improving the application of the Convention in their

mutual relations”. There would be scope for the Adoption Board, as the Irish
Central Authority, to work towards ecither informal arrangements, or binding
treaties, with particular States of origin which are party to the Convention, which
would allow for consent procedures similar to those of Irish domestic law to be
employed in the State of origin, in adoptions where Ireland was the receiving
State. In the interests of the progressive development of standards under the
Convention, and of increased cooperation between Convention States, this would
be highly desirable.

3.26 We recommend that, where Ireland is a Receiving State under the
Convention, the determination of the competent authorities of the State of origin in
accordance with Article 4.c and d of the sufficiency of consents, should as a general
principle be accepted by the Irish authorities. This should be the case whether the
adoption is to be effected in Ireland or in the State of origin.

Where Ireland is a State of Origin

327  Where Ireland is a State of origin, the current law would require that,
if the adoption takes place in Ireland and the child is subsequently sent abroad,
the fully informed consent of all the relevant persons must be obtained, as would
be the case with a domestic adoption. The only unique issue which arises is
where the child is sent from Ireland and subsequently adopted abroad.

328  In such a case, under the present law, there is no requirement that the
birth parents consent to the adoption. Under Article 4.c of the Convention, the
Irish authorities would be required to ensure that consents were in place, prior
to the sending of the child for adoption abroad.

329  We reiterate here the provisional recommendation made in our
Consultation Paper. We recommend that the basic requirements for consent in
domestic adoptions be extended, in the implementing legislation, to cover the
sending of a child for adoption abroad.

330 In addition to the consent of the birth parents, the Convention also
stipulates, in Article 4.d, that the child, depending on his or her age and maturity,
is to be given the opportunity to consent to the adoption, after having been
counselled and informed of the effects of the adoption. As with parental
consent, it is stipulated that the child’s consent must be given freely, must be
expressed or evidenced in writing, be in the required legal form, and must not
have been induced by any payment or compensation. The authorities of the State

10 Article 39.2
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of origin must also ensure that, having regard to the age and degree of maturity
of the child, he or she has been counselled and duly informed of the effects of
the adoption, and that consideration has been given to the wishes and opinions
of the child.

331 Irish law already allows for substantial compliance with these provisions.
There is, however, no statutory duty to counsel a child of any age, or to inform
them of the effects of the adoption. This should be remedied, in order to ensure
full compliance with Article 4.d. We recommend that the duty to consult the child
where appropriate should be set out in legisiation and should apply to all adoptions
in which Ireland is the State of origin, whether the adoptions are made in Ireland,
or are to be made abroad.

Counselling

332  Counselling of prospective adoptive parents is provided for under Article
5.b of the Convention, which outlines the responsibilities of receiving States prior
to the making of the adoption order. One of the key elements which, under
Article 5, the receiving State must ensure before the adoption can take place, is
that the prospective adoptive parents have been counselled as may be necessary.
At present, although counselling is often provided, Irish law contains no
requirement that the prospective adopters be counselled, or that counselling
services be provided.

333  Our provisional recommendation on this matter was that counselling
services should be put on a statutory footing, and that there should be an
obligation on health boards to inform prospective adoptive parents of the
counselling services available. One written submission pointed out that it was not
strictly necessary to place counselling on a statutory footing, in order to comply
with the Convention. The majority of consultees expressed agreement with the
recommendation, however, and some thought that it did not go far enough, in
merely placing a burden on the relevant authorities to inform couples about
counselling services. It was argued that all prospective adoptive parents should
be required, under the terms of the legislation, to be counselled and to attend
preparation sessions, and that this should be a condition of a declaration of
suitability to adopt. It was pointed out by another consultee that a choice of
counselling agencies should be facilitated wherever possible.

3.34 The Commission recommends that the provision of counselling services to
prospective adoptive parents be placed on a statutory footing, in order to comply
fully with Article 5.b of the Convention, and that an obligation should be placed on
health boards and accredited agencies to inform prospective adoptive parents of the
availability of counselling services. Both health boards and accredited agencies
should be required to provide such services as appropriate.
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Immigration Clearances

335  Under Article 5.c, a further responsibility of the receiving State
authorities is that they should have obtained authorization for the child to enter
and remain in the receiving State. This authorization must be in place before the
adoption order is made, whether the adoption is effected in the State of origin,
or in the receiving State.

336  The current procedure in Irish law for the admission to Ireland of a
child adopted abroad is that the prospective adoptive parents apply, on the
advice of the Adoption Board, for an immigration clearance from the
Department of Justice. The difficulty with the grant of immigration clearances
is that, as the system presently operates, the clearance does not refer to a specific
child by name, and does not even refer to a specific number of children. Often,
the immigration clearance is not checked at points of entry to the State, and is
not required to be surrendered at any point after it has been used. It would
therefore be possible to use a single immigration clearance several times, to bring
a number of children into the State, without authorization. It may also result in
a child being brought into Ireland and residing here, without the knowledge of
the authorities.

337  In our Consultation Paper, we made a number of detailed provisional
recommendations containing proposals to regularise this situation. In our
consultations, we detected serious concern at the present situation, and strong
support for our proposals from professionals involved in intercountry adoption.

338  One suggestion which was made to us was that the law be amended to
ensure that the certificate of clearance is surrendered at the point of entry to the
State, and returned to the Adoption Board by the Department of Justice.
Another proposal made was that it should be stipulated that Immigration Control
Officers should notify the Central Authority of the details of any child brought
into the country on foot of an immigration clearance.

339 Our proposal that failure to furnish the authorities with information as
to the identity of a child brought into the country on foot of an immigration
clearance, should be a criminal offence, was opposed by some consultees, who
viewed with concern the possible criminalisation of adoptive parents. It is
important to emphasise that, in imposing the strict regulation proposed, including
criminal sanctions, the sole aim is to provide a deterrent and a sanction in cases
which are not genuine instances of intercountry adoption. The aim is to separate
cases of genuine intercountry adoption from cases of child trafficking and
abduction and, by imposing penalties in cases of the latter, to ensure the
protection of children.

340  The ambiguities which exist at present with regard to the number of
children who may be brought into the country on foot of a single immigration
clearance must be viewed as separate from issues of the advisability or otherwise
of adopting more than one child at any one time. The number of children to be
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adopted is to be determined by the responsible social worker in each individual
case. The issue which we are concerned with here is that the number and
identity of children, whether a single child or more, is not being adequately
indicated on the formal documents which admit them to this State.

341  The Commission continues to feel grave concern at the present lax
regulation of this area. The most serious concern is clearly the possibility that
the present situation may facilitate child abduction, or the sale or trafficking in
children. The present situation is inadequate for the protection of children, and
is contrary to the spirit of the Convention. We recommend as follows:

(a) that a separate clearance should be issued in respect of each
particular child to be brought into the country (this should apply whether
the child is to be adopted abroad or in the State) and that the name, age
and sex of the child be clearly stipulated on the immigration clearance;

(b) that, upon entry into the State with the child, the (prospective)
adoptive parents should be under a legal obligation to inform the
authorities of the identity of the child and to surrender the immigration
clearance to the Department of Justice; and

(c) that it should be an offence to fail to furnish information as to the
identity of the child, or to surrender an immigration clearance as required
by (b) above, or to use or attempt to use an immigration clearance to
obtain entry for more than one child.

3.42 We recommend that in determining whether to grant an immigration
clearance to a child the subject of an intercounty adoption, the Department of
Justice should work in close co-operation with the Central Authority and the
concerned health board or accredited agency.

Right of Permanent Residency

343 A difficult issue of implementation arises where a child is adopted from
abroad by adoptive parents who are habitually resident in Ireland, but who are
not Irish citizens. In the case of such an adoption, as in the case of any adoption
under the Convention, permission must be obtained for the child not only to
enter but also to reside permanently in the receiving State, in order for an
adoption to take place under the Convention. In a case where the child had
been born outside Ireland, and where the adoptive parents were not entitled to
Irish citizenship, it is uncertain whether the child would be entitled to become
an Irish citizen. The Adoption Act, 1952 makes particular provision for the
granting of rights of citizenship to a child adopted abroad, where the adoptive
parents are Irish citizens."" This would seem to exclude the automatic grant of

11 Section 25
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citizenship rights where the adoptive parents are non-nationals. There is no
provision made for a right to permanent residence for the adopted children of
non-nationals.'?

344  If the child does not have the right to Irish citizenship, he or she could
not be guaranteed a right to remain in Ireland on a permanent basis; and without
assurances of this right, the adoption could not proceed under the Convention,
and would have to be vetoed under Article 17.c. It would be against the spirit
of the Convention to use the Article 17.c veto in these circumstances.

345  This situation is not likely to arise in many cases, but we consider that,
nevertheless, some provision should be made for it in law. If at all possible, we
should avoid a situation where non-Irish citizens resident here would be
prohibited, because of the difficulties discussed above, from engaging in
intercountry adoption. Non-Irish citizens may obviously have close ties abroad,
or particular understanding of the culture of a sending country, and therefore
intercountry adoption may be particularly appropriate or likely in such cases.
The aim of adoption under the Convention must be to secure the best parents
for the child, irrespective of the citizenship of those parents.

346  The difficulty could be resolved by granting the child Irish citizenship,
or, as would be sufficient under the Convention, a right of permanent residency.
If the right of the child to reside in Ireland is to have any substance, it would be
necessary that the parents should also be permitted to reside here, for so long
as the child is dependant on them. Granting Irish citizenship to the child would
have the necessary consequence that, in all but the most exceptional cases, the
adoptive parents of the child be permitted to reside in Ireland, at least for as
long as the child remains dependant on the parents.

347  The question of the family rights of a child who is an Irish citizen but
whose parents are non-nationals, was considered by the Supreme Court in the
case of Fajujonu v Minister for Justice."® In that case, the Minister for Justice
issued a deportation order in respect of the parents of a family, the mother and
father being citizens of Nigeria and Morocco respectively, and the three children
of the marriage being Irish citizens, having been born in Ireland. It was held by
the Supreme Court that the constitutional rights of the children, as Irish citizens,
required the Aliens Act, 1935 to be interpreted in such a way as to restrict the
deportation of the parents to the most exceptional circumstances. Finlay CJ held
that the children of the family, as Irish citizens, had a constitutional right to the
company, care and parentage of their parents within the family unit. Having
regard to these rights, the parents of the family were entitled to a choice of

12 Under present Irish law, a right to permanent residency, short of nationality, is not granted. Provision is made,
under the Aliens Act, 1835, (Section 5 (5)) for the grant of a right to residence to a person who has been
ordinarily resident in the State for a period of five years, and is employed in the State or is engaged in business
or professional activities here. However, this right to residence is terminable on three months notice by the
Minister for Justice.

13 {1990] 2 IR 151

25



residence in the interests of their infant children, and could not be deported, in
the absence of the most "grave and substantial reason associated with the
common good."™*

348  Walsh J placed similar emphasis on the constitutional family rights of the
children in such a case. He held that, in order to deport the parents of infant
Irish citizens, the Minister for Justice would have to be satisfied, for stated
reasons, that:

"the interests of the common good of the people of Ireland and of the
protection of the State and its society are so predominant and so
overwhelming in the circumstances of the case, that an action which can
have the effect of breaking up this family is not so disproportionate to
the aim sought to be achieved as to be unsustainable."'®

349 It was also emphasised in the judgements that the parents of the family
had done nothing which could be construed as making them unsuitable
parents.'® This contrasts with the situation which arose in The State (Bouzagou)
v The Station Sergeant, Fitzgibbon Street Garda Station'” where a deportation
order had been made in respect of a non-national who was separated from his
wife and children. He had not been awarded custody of any of his children, and
his wife had obtained a barring order against him. It was held that, in these
circumstances, the father could not claim family rights under Article 41. It is
therefore clear from this case that there will be some, albeit rare, cases in which
the non-national parents of an intercountry adopted child who is an Irish citizen
may be expelled from the country. This should provide a satisfactory balance
between the need to assure permanent residence under the Convention, and the
demands of public policy.

350  In the Consultation Paper, our provisional recommendation was that
provision be made for the granting of a right of permanent residency to children
adopted by foreign nationals habitually resident in Ireland. We did recognise,
however, that this right might have to be modified, where there might be
concerns that such a right could be used to abuse the immigration process. It
does not seem likely that such abuses will occur in many cases, given the complex
procedures which are involved in the adoption of a child from abroad, and the
careful assessment of suitability to adopt which is required under the Convention.
In addition, it must be borne in mind that the Ireland will only be the receiving
State under the Convention where the adoptive parents are already habitually
resident here.

i4 Per Finlay CJ, /bid, at p.162.
15 ibid, p.166.

16 Per Walsh J at p.165.

17 (1986] ILRM 98



3.51 It may be argued that granting a right of citizenship to the child in these
circumstances is excessive, since it is not strictly required by the Convention:
the Convention requires only that the child have a right to permanent residence.
We have considered the possibility of legislating for the child’s right to
permanent residence, and a corresponding right to residence on the part of the
parents, for so long as the child is dependant on them. In these circumstances,
we would suggest that the parents would lose their right to permanent residency
in exceptional circumstances where overwhelming considerations of public policy
so demanded. This approach would, in effect, apply the dicta in the Fajujonu
case to non-national children with a right to permanent residence.

3.52  Granting citizenship to the child has, however, two important merits.
First, it gives the child the full benefit of constitutional rights. Second, it places
a child adopted from abroad in the same position as a child who is born to non-
national parents habitually resident in Ireland. Irish adoption law has always
provided for the equality of adopted children with non-adopted children.

353 On balance, and in the interests of the welfare of the child, according the
child a right to citizenship appears preferable. We recommend that, where Ireland
is a receiving State in an adoption under the Convention, in which the adoptive
parents are habitually resident in Ireland but are not Irish citizens, the child should
be entitled to Irish citizenship upon his or her transfer to Ireland.

Post-adoption Services

3.54  Under Atrticle 9.c, the Central Authority must take measures to promote
the development of adoption counselling and post-adoption services in the State.
It is clear that any post-adoption services that are put in place must be provided
on an optional basis. Constitutionally, any attempt to impose post-adoption
services or monitoring on an adoptive family, would almost certainly give rise to
difficulties.”® Therefore, post-adoption services should be available, on an
optional basis, to all adoptive families, and should concentrate on providing
support and assistance to such families. Post-adoption services could be
provided either by health boards, or by accredited agencies or other private
agencies.

355 It is important, in order that as many as possible adoptive parents will
feel able to avail of post-adoption services, that a choice of services be provided
to parents. Adoptive parents should not be confined to availing of post-adoption
services from the agency or health board which has processed their application
to adopt. It is therefore desirable that agencies accredited under the Convention
should provide post-adoption services, and that their capacity to provide such
services should be taken into account in the determination of their application
for accreditation.

18 Article 41 of the Constitution. See Consultation Paper, para.5.21.
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3.56 We recommend that the Child Care Act, 1991 should be arnended to place
a statutory duty on health boards to provide post-adoption services, for both
domestic and intercountry adoptions. We further recommend that agencies
accredited under the Convention should be required to provide post-adoption
services, as appropriate.



CHAPTER 4: ESTABLISHING ADMINISTRATIVE
STRUCTURES AND PROCEDURES

Central Authority

401  The Central Authority is the key to the administration of the Convention
within a State Party to the Convention. It has an important supervisory function
with regard to other agencies and administrative bodies involved in intercountry
adoption, it sets and enforces standards for their operation, and it is a point of
contact, and an organ of communication for the authorities of other Contracting
States, in the system of information exchange which is vital to the effective
working of the Convention.

402 In our Consultation Paper, we provisionally recommended that the
Adoption Board be made the Central Authority for Ireland, with delegation of
some of its functions to health boards and accredited agencies. This proposal
was supported by all professional groups involved in intercountry adoption, but
was opposed by some adoptive parents’ groups.

403  Those who supported the recommendation cited the Board’s long
experience in both domestic and intercountry adoption, and its ability to ensure
consistency of standards in the services offered by health boards and agencies
around the country.

404  Those who opposed it favoured either the establishment of a new
independent body as Central Authority, or the designation of the Department of
Health as Central Authority, with some functions delegated to the Adoption
Board, thus ensuring the accountability of the Board.

405  We consider that the establishment of an entirely new body as Central
Authority, is not a viable or efficient option. It would fail to draw on the
experience which has already been attained by the Adoption Board in
intercountry adoption. It would be likely to unnecessarily delay the
implementation of the Convention, and would necessitate the time-consuming and
costly task of setting up entirely new administrative structures.

406  Our recommendations envisage that the Adoption Board will in any case
perform a large number of the functions under the Convention. Given its
continuing central role in intercountry adoption, it would seem to be the most
appropriate body to constitute the Central Authority. The independent and non-
political status of the Adoption Board also make it well suited to perform the
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role of Central Authority. We do not agree that the designation of the Adoption
Board as Central Authority would render it unaccountable for its actions as
regards intercountry adoptions. The Adoption Board already reports annually
to the Minister for Health, as regards its responsibilities under the Adoption Act,
1952. Implementing legislation for the Hague Convention would also presumably
require the Board to provide information and statistics in its Annual Report, with
regard to its fulfilment of its duties under the Hague Convention. In addition,
the operation of the Convention in all Contracting States will be subject to the
review of the Special Commission, which is to be convened at intervals by the
Secretary General of the Hague Conference, under Article 42 of the Convention.

4.07  We recommend that the Adoption Board should be designated the Central
Authority for Ireland for the purposes of the Hague Convention.

Appeal Structures

408  An idea which received broad support amongst consultees was that of
an appeal structure through which decisions of the Central Authority could be
appealed to an independent body. This mechanism would ensure the
accountability of the Central Authority, and would provide a means of redress
for those affected by its decisions, outside of lengthy and costly judicial review
procedures. Appeals might be made, for example, to the Department of Health,
to the Circuit or District courts, or to a newly created independent body.

409  Since serious questions of the rights of individuals are involved in
decisions made by the Adoption Board, it would seem most appropriate to
provide for an appeal to a non-political, independent judicial body. A right of
appeal to the Circuit Court has the advantage that it would minimise expenses
incurred by those appealing decisions.

410 A limited right of appeal is already provided for in section 20 of the
Adoption Act, 1952. Section 20 allows the Adoption Board to refer any question
of law arising on an application for an adoption order to the High Court for
determination. In addition, if an applicant for an adoption order, or the mother
or guardian of the child, or a person having charge or control of the child so
requests, the Adoption Board must refer the question of law to the High Court,
unless it considers the request to be frivolous.

411 The current right of appeal is limited in that it allows only questions of
law to be referred to the Court, and also in the sense that it does not allow a
party to the adoption to refer a question directly to the Court. The right could
be expanded by allowing for a party to the adoption process (a prospective
adopter, birth parent or guardian of the child) to apply to the High Court on a
point of law. Such a right would operate parallel to the right of judicial review
of the Adoption Board’s decisions. Appeals from decisions of tribunals such as
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the Adoption Board are most commonly confined to points of law.! However,
the question of whether an appeal concerns a point of law may be interpreted
widely.2

412 A further option is to allow for a right of appeal, by parties to the
adoption process, to either the High Court or the Circuit Court, which could be
grounded on the merits of the Adoption Board’s decision, and not merely on a
question of law. There are precedents for such a right of appeal. For example,
the appeal to the High Court in relation to by-laws made under the Fisheries
(Consolidation) Act, 1959 includes an appeal on the merits, rather than solely on
a point of law® However, a right of appeal on the merits, in cases of
intercountry adoption, has the disadvantage that it will result in the courts
adjudicating on matters in which they do not have particular expertise.

413  Allowing an appeal from decisions of the Adoption Board might be
regarded as imposing too complex an appeal structure. For example, the
decision under Article 17.b, to approve the entrustment of the child to the
prospective adoptive parents, is to be made by the relevant health board or
adoption agency. It is then subject to a right of appeal to the Adoption Board.
If there is then a further right of appeal to the Circuit Court, with possible
further appeals to higher courts, it will result in an extensive delay during which
the child could not be placed for adoption. This would not be in the interests
of the child. It would therefore be desirable that a time-limit be placed on the
bringing of an appeal.

4.14 We recommend that there should be a right of appeal on a point of law,
on the part of the (prospective) adoptive parents, the birth parents, the guardian of
the child or any person having care and control of the child, from decisions of the
Adoption Board acting as Central Authority under the Hague Convention, to the
Circuit Court. Appeals should be brought promptly, within a period of three months
from the making of the decision, which period may be extended in exceptional
circumstances, at the discretion of the Coun, to six months.

4.15 This substantive right of appeal should apply to the decision to allow the
adoption to proceed under Article 17.c, the decision on the making of a declaration
of suitability to adopt, and, where Ireland is a State of origin, the determination that
a particular placement is in the best interests of the child. There should be a similar
right of appeal on a point of law to the Circuit Court in regard to decisions of the
Adoption Board on the accreditation or revocation of accreditation of agencies
under the Convention.

1 For example, under the Local Government (Planning and Development) Act, 1976, section 42(a); the Social

Welfare (Consolidation) Act, 1981, section 299, the Housing (Private Rented Dwellings) (Amendment} Act, 1983,
sections 12 and 13. See Gerard Hogan and David Gwynn Morgan, Administrative Law in Ireland, (2nd ed. 1991)

at p.232.
2 See Rahill v Brady [1971] IR 89.
3 Dunne v Minister for Fisheries [1984] IR 230. See Hogan and Morgan, Administrative Law in ireland, (2nd ed.

1991) p.385. Other statutory appeals which are on the merlts of the case are those under the Transport (Tour
Operators and Travel Agents} Act, 1982 (section 3); and the Fisheries Act, 1980, (section 54 (7)).
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Accreditation of Agencies

416  Much of the work regarding individual adoptions made under the
Convention will be done by accredited agencies, as well as by the health boards.
Given the long waiting lists which have become a feature of intercountry
adoption, and the chronic overburdening of some health boards with intercountry
adoption applications, it would be desirable, in principle, to have a substantial
number of agencies accredited to administer adoptions under the Convention.

417 It must be ensured, however, that those bodies accredited have sufficient
capacity, resources and expertise to administer intercountry adoptions.
Conditions within which accredited bodies must operate are set out in Articles
10 and 11 of the Convention. Accreditation may only be granted to bodies which
demonstrate their capacity to carry out the requisite tasks under the Convention.
Accredited bodies must pursue only non-profit objectives; must be directed and
staffed by qualified persons; and must be subject to supervision by State
authorities.

418  Whilst we envisage that many adoption agencies will be accredited under
the Convention, we are not in favour of the automatic accreditation of all
adoption agencies. Similarly, we do not see it as essential that all accredited
agencies under the Convention should also be adoption agencies registered under
the 1952 Act, since there may be bodies which have a particular interest in
intercountry adoption, or an even more particular interest in adoption from a
specific sending country. Such bodies should have the opportunity to become
accredited under the Convention.

419 It is vital that there be uniformity of standards in the service provided
by accredited agencies. In our Consultation Paper, we provisionally
recommended that the Minister for Health, in consultation with the Adoption
Board, should establish standards of competence for all bodies administering
intercountry adoption. We reiterate that recommendation here. We emphasise
that these standards are intended to apply to all bodies administering
intercountry adoption under the Convention, including both accredited agencies
and health boards.

420 We also consider that the administration of intercountry adoptions
which do not come within the ambit of the Convention should be confined to
agencies which have been accredited under the Convention and to health boards.
This would ensure that high standards prevail in the administration of all
intercountry adoptions.

4.21 We recommend that the Minister for Health, in consultation with the
Adoption Board as Central Authority, establish standards of competence for all
bodies administering intercountry adoption, based on Articles 10 and 11 of the
Hague Convention. We recommend that provision be made for the accreditation
by the Central Authority of agencies to administer Convention and other intercountry
adoptions. These agencies should be subject to regulation and supervision by the
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Central Authority, on terms similar to the reguiation and supervision of adoption
societies under the Adoption Act, 1952. It should be uniawful for any body, apart
from health boards and accredited agencies, to make arrangements in respect of
intercountry adoption.

4.22  Provision should be made for the revocation of the accreditation of an
agency, where it is determined by the Adoption Board as Central Authority that the
agency no longer meets the requirements of Articles 10 and 11, or where there has
been a breach of the Convention by the agency.

423  Consideration should also be given to attaching conditions to
accreditation of some agencies. For example, accreditation could be limited to
the processing of adoptions from a particular State of origin, where an agency
had particular knowledge of adoption practice in that country. We recommend
that, in the accreditation of agencies, the Adoption Board (as Central Authority)
should have the power to attach conditions to the accreditation of a particular
agency, including confining its operation under the Convention to adoptions from
a particular country of origin.

Overseas Agencies

424 It is also necessary to regulate the operation of overseas adoption
agencies which administer intercountry adoptions in Ireland. Article 12 of the
Convention provides that a body accredited in one Contracting State may operate
in another Contracting State only where the competent authorities of both States
have authorised it to do so. Following the provisional recommendation in our
Consultation Paper, we recommend the development of a procedure whereby the
Adoption .Board may grant authorization, subject to pre-determined standards, for
an overseas agency to carry out specified functions relating to the administration of
the adoption in Ireland in respect of intercountry adoption, where the competent
authority of the relevant Contracting State in which the agency is accredited has also
authorised the agency to carry out these functions.

Charitable Status and Payments to Agencies

425  The question of the charitable status of accredited agencies, and of the
permissibility of payments to them, is one of the most difficult issues raised by
this Report. With regard to the present law, as was stated in the Consultation
Paper,’ it is unclear whether the designation of adoption societies as "charitable"
under the 1952 Act requires them to be strictly non-profit-making.® Article 11

4 This is the model that has been adopted by Sweden. See supra para.2.14.
Consulitation Paper, paras.5.32-5.35.

6 Under section 38(2) (a) of the 1952 Act, an adoption society must be a body which "exists only for the purpose

of promoting charitable, benevolent or philanthropic objects, whether or not any such object is charitable within
the meaning of any rule of faw.”
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of the Convention is clear in its requirement that agencies accredited under its
terms shall "pursue only non-profit objectives". Article 11 should be read in
conjunction with Article 32 of the Convention which prohibits improper financial
gain from intercountry adoption, and stipulates that only reasonable fees should
be charged.

4.26 We recommend that, in order to ensure full compliance with Article 11 of
the Convention, agencies accredited to administer Convention adoptions should be
expressly required to be non-profit-making. The wording of the 1952 Act should
therefore be departed from in the implementing legislation.

427  In our Consultation Paper, we recommended that accredited agencies
and health boards be permitted to levy some reasonable charges for intercountry
services.” We were concerned, however, that the making of payments might
influence either the level of service, or the outcome of the assessment, and we
therefore stipulated that the level of service provided by the agencies must not
be dependent on any such payments.

428  We have reconsidered this recommendation in the light of the written
submissions we have received and the discussion in the course of the consultation
process. This is clearly a very difficult issue. Although many consultees
expressed uncertainty on this issue and referred to the need for further
consideration and debate, the majority also expressed their opposition to the
permitting of payments.

429 A number of persuasive arguments were made against permitting
payments. It was pointed out that the levying of charges would exacerbate
inequalities amongst prospective adoptive parents, so that wealthy applicants
could appear to buy the service of an accredited agency and side-step health
board waiting lists,. Where a payment had been made, pressure could be put on
social workers to ensure a positive outcome. It was also pointed out that it was
important, in the matching process, that there be a diverse range of prospective
adoptive parents available for children. Recently, there has been a trend towards
such diversity, with couples from all socio-economic groups applying to adopt
abroad. Allowing for payments may undermine this diversity.

430 A further point made was that it was very important, from the point of
view of the welfare and development of the child, that he or she should not have
the impression that money had been crucial to his or her adoption.

431 It was pointed out by social workers dealing with intercountry adoption
that, in the case of adoption, the service is being provided for the child, in the
interests of the child; but that the party who would make the payment would be
the prospective adopter, who has distinct interests from those of the child.

7 Recommendation 16.



432  The arguments for allowing for payments are that intercountry adoption
involves considerable expense, and that as a result many agencies have difficulty
getting involved in it. Resources are obviously a key factor in the current
deficiencies in the intercountry adoption procedure. Allowing for charges might
allow more agencies to get involved and thus alleviate waiting lists. However, it
could equally well be argued that the lack of resources in intercountry adoption
at present places an onus on the State to provide for adequate services.

4.33 In principle, the Commission is opposed to the making of payments in cases
of intercountry adoption. However, it must be recognised that the underfunding
of agencies and health board intercountry adoption services creates serious
problems in the administration of intercountry adoptions. We recommend that
it be permitted that those who can afford to do so may be asked to make some
contribution towards the administrative costs of the agency or health board
concerned with the adoption. We would stress that the level of service provided
should not be dependent on any contribution made.

Procedures and Delegation of Functions

434 In our Consultation Paper, we set out a comprehensive scheme
describing the operation and administration of the Convention in Ireland, the
allocation of responsibilities between authorities, and the procedures which
should be followed.

Ireland as a Receiving State
The Role of the Adoption Board

435  The Adoption Board, as Central Authority, is at the centre of this
system. Where Ireland is the receiving State, the initial formal application to
adopt is made to the Adoption Board, and the Adoption Board makes the formal
declaration of eligibility and suitability to adopt. Also, it is the Adoption Board
which is the point of receipt for the report on the child, prepared by the
authorities of the State of origin under Article 16. Furthermore, crucially, it is
the Adoption Board which makes the determination, under Article 17.c, that the
adoption may proceed to the entrustment stage. Finally, where the adoption has
taken place abroad, the Adoption Board is the designated authority, under
Article 23, to certify the adoption as having been made in accordance with the
Convention, and thus allow for it to be recognised under Irish law.

436 Of these functions, one of the most crucial is the power, under Article
17.c, to prevent the adoption from going ahead to the stage where the child is
entrusted to the (prospective) adoptive parents. We have not specified in our
recommendations the precise circumstances in which this "veto" power should be
used; rather, the use of Article 17.c should depend on the individual
circumstances of each case and should be left to the discretion of the Adoption
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Board as Central Authority. However, it is important to point out that over-use
of Article 17.c would be contrary to the spirit of the Convention. Article 17.c
should not be used on a regular basis to block adoptions from states of origin
whose laws differ from our own. It should certainly be used where there is
evidence of a serious breach of Convention standards: where, for example, it
appears that consents have been obtained under duress, or that unauthorised
payments have been made.

The Role of the Health Board or Accredited Agency

437  The health boards and agencies accredited under the Convention also
have a substantial role in its operation. Substantial delegation of the powers of
the Central Authority will facilitate a speedier and more efficient processing of
adoptions under the Convention. It is the health boards and accredited agencies
which will carry out the assessments of the prospective adoptive parents under
Article 5. They are also responsible for the provision of counselling to the
prospective adopters, and for the preparation of reports on the prospective
adoptive parents, which are then transferred to the Adoption Board. It is the
responsible health board or agency which arranges the matching of the child with
the prospective adoptive parents, and which oversees the safe transfer of the
child to them. The health boards, as well as agencies, will also be responsible for
the provision of post-adoption services.

438  The function of approving the matching or "entrustment” of the child to
particular adoptive parents under Article 17.b is clearly of key importance. Since
it will be the relevant health board or adoption agency which will have the best
knowledge of the prospective adopters, it is that body which will be best able to
judge the appropriateness of the match. We have therefore recommended that
it should be the health board or accredited agency which makes the decision to
approve the match under Article 17.b. However, given the importance of this
decision, we have also recommended that prospective adoptive parents should
have a right of appeal to the Adoption Board in respect of the decision on
matching,

4.39  In regard to the administration of Convention adoptions, where Ireland is
a receiving State, we recommend that the implementing regulations should provide
as follows:

. Prospective adoptive parents should formally make their application directly
to the Adoption Board, with a copy of the application to the relevant
health board or accredited adoption agency.

. The report on the child provided for in Article 16 should be received by the

Adoption Board, with copies sent immediately to the relevant health board
or accredited agency.
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. The body to approve the entrustment of the child to the prospective
adoptive parents under Article 17.b should be the relevant health board or
accredited agency. The decision of the health board or accredited agency
to give or withhold their approval under Article 17.b should be subject to
a right of appeal to the Adoption Board, within a reasonable time limit.

. The Adoption Board should decide whether agreement should be given,
under Article 17.c, to the adoption proceeding to the placement stage. This
decision should be made in consultation with the relevant health board or
accredited agency. Where the Adoption Board refuses to allow an
adoption to proceed, under Article 17.c, reasons should be given for this
decision.

. The relevant health board or accredited agency should ensure the safe
transfer of the child as required by Article 19.2.

. Where an adoption which has taken place under the Convention is no
longer in the child’s best interests, it will be the responsibility of the relevant
health board, to ensure that the child is withdrawn from the care of the
adoptive parents and, in consultation with the Adoption Board and with
the Central Authority of the State of origin, to ensure that measures are
taken to care for the child, under the Child Care Act, 1991, and in
accordance with Article 21 of the Convention.

Ireland as a State of Origin
The Role of the Adoption Board

440  Where Ireland is the State of origin, the Adoption Board also plays a key
role. It makes the determination, under Article 16.1.d, that the particular
placement proposed is in the best interests of the child. The Adoption Board is
responsible for transmitting the reports and documentation in relation to the
child to the receiving State authorities under Article 16.2, and, once again, it is
the Adoption Board which gives consent to the adoption proceeding under
Article 17.c. It is important to reiterate that Article 17.c should be used only in
exceptional circumstances, where there is evidence of the breach of Convention
standards. As with adoptions where Ireland is the receiving State, reasons should
be given for a refusal to allow an adoption to proceed under Article 17.c.

The Role of the Health Board or Accredited Agency

441  According to our proposals, it will be the relevant health board or
accredited agency which will determine that the child is adoptable. It will then
be responsible for the preparation of the report on the child, under Article
16.1.a. The health board or agency will ensure that the consents are in order in
compliance with Article 4.c., and will ensure that the child has been counselled
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and consulted as necessary. It will also be the responsibility of the health board
or agency to ensure that there is no inappropriate contact between the child and
the prospective adoptive parents, as is required by Article 29 of the Convention.

442  Once the child has been matched with the prospective adoptive parents,
the health board or agency will then confirm the consent of the prospective
adoptive parents under Article 17.a, and will ensure that clearance for the child
to leave the State has been obtained. The safe transfer of the child to the
receiving State will be ensured by the health board or agency.

4.43 Where Ireland is a State of origin in a Convention adoption, we
recommend that implementing regulations should provide that the adoption be
administered as follows:

. The report on the child provided for in Article 16 should be prepared by
the relevant health board or agency and a copy supplied to the Adoption
Board.

. The determination under Article 16 that the placement is in the child’s best

interests should be made by the Adoption Board.

. The function of confirming the consent of the prospective adoptive parents
under Article 17.a should be performed by the health board or accredited
agency.

. It should be the responsibility of the health board or accredited agency,

under Article 29, to ensure that there is no inappropriate contact between
the prospective adoptive parents and the child’s birth parents, or any other
person having control of the child, until final determinations have been
made in relation to consents, adoptability, and eligibility to adopt.

. The Adoption Board should decide whether agreement should be given,
under Article 17.c, to the adoption proceeding fo the placement stage. This
decision should be made in consultation with the relevant health board or
accredited agency. Where the Adoption Board refuses to allow an
adoption to proceed, under Article 17.c, reasons should be given for this
decision.

. The relevant health board or accredited agency should ensure the safe
transfer of the child as required by Article 19.2.

Approval of the Matching Decision

444  Article 17.b allows states to impose an additional safeguard in their

national laws. If the law of either the State of origin or the receiving State so

insists, the matching of the child with the prospective adoptive parents must have
been approved by the Central Authority of the receiving State, prior to the
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entrustment of the child. It would be in the interests of the protection of the
child for Ireland to require that, where a child is sent abroad from Ireland for
adoption, the Central Authority of the receiving State must have already
approved the matching of the child with the prospective adoptive parents, before
the child is entrusted to them.

4.45 We recommend that implementing regulations should provide that, where
Ireland is the State of origin in a Convention adoption, the approval of the Central
Authority of the receiving country must be obtained before the child can be entrusted
for adoption.

Adoption through Independent Intermediaries

446  The Convention does not take a firm position on whether independent
operators should be permitted to facilitate adoptions under the Convention.
However, Article 224 allows states parties to exclude the operation of
independent intermediaries within their State, and to confine the management of
Convention adoptions to public authorities and accredited agencies.

447  Making an exclusion in terms of Article 22.4 allows a State of origin to
exercise greater control and supervision over the standards according to which
its children are adopted abroad, and thus gives maximum protection to the rights
of the child. A declaration by Ireland under Article 22.4 will ensure that Irish
children are not the subject of Convention adoptions which have been arranged
through independent operators, who have been associated with some of the worst
abuses of intercountry adoption.

4.48 We recommend that, upon ratification of the Convention, Ireland should
make the declaration provided for in Article 22.4, to the effect that adoptions
involving children habitually resident in the State may only take place where the
arrangements are made by public or accredited bodies.
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CHAPTER 5: RECOGNITION AND EFFECTS OF THE ADOPTION

Categories of Adoption

501  The legal effects of adoptions vary widely from State to State. The
variation is such that any classification of adoptions according to their legal
effects is necessarily imperfect. Generally, adoptions are described in two broad
categories: "simple" adoptions on the one hand, and "full” or "plenary" adoptions
on the other. These very general terms refer to adoptions which are
characteristic of civil legal systems and common law systems respectively.! In
general, although both simple and full adoptions will create a permanent
relationship between the child and the adoptive parents, a full adoption will also
completely terminate all ties between the child and the birth parents, while a
simple adoption will allow these ties to continue in some form, or to be
reinstituted in certain circumstances.

502  Those adoptions which are usually classified as "simple" vary widely in
their effects. Some create an adoption which allows the legal relationship
between the birth parents and the child to continue. Others do not allow for
such continuance, but are generally classified as simple rather than full, because
they allow the adoption to be revoked in certain circumstances. The effects of
an adoption may vary as to the duration and revocability of the adoption; the
continuance of the relationship with the birth parents; inheritance rights and
taxation; the creation of legal relationships with members of the adoptive family
other than the adoptive parents, the termination of the relationship with other
members of the birth family; and restrictions on marriage with members of the
adoptive family.

5.03 The category which lends itself most easily to definition is that of full
adoption. Such adoptions involve the creation of a new, permanent, parent-child
relationship between the child and the adoptive parents. Also, characteristically,
they involve the complete severing of the parent-child relationship between the
child and the birth parents. Traditionally, this severance is seen as final and

1 itis Interesting to note, however, that a number of common law jurisdictions in the US and Australia, an adoption
order does not terminate intestate inheritance rights between an adopted child and the biological family, or
establish full rights of inheritance between the adopted child and some adopted reiatives. See Van Loon,
Report on Intercountry Adoption, {Preliminary Document No.1 of April 1990, Hague Conference on Private
International Law), para.105.

2 See generally, international Social Service, /nternal and Intercountry Adoption Laws (1996)



irrevocable: thus, in In re B,® Sir Thomas Bingham MR described an English
adoption order as "possessing a peculiar finality". He viewed an adoption order
as something which "modifies the most fundamental of human relationships, that
of parent and child" and does so by way of a change intended to be permanent.

504  The line between the categories of "full" and "simple” adoption may,
however, become considerably blurred. This has been particularly apparent in
the development of the Irish law in recent years, as both the courts and the
legislature have struggled to import some flexibility into the extremely rigid
criteria for the recognition of foreign adoptions set out under the Adoption Act,
1991. In An Bord Uchtdla v B and B,* the Supreme Court ruled against the
Adoption Board on the question of whether an adoption effected in the People’s
Republic of China could be considered to approximate to a "full” Irish adoption.
The Adoption Board had argued that, since Chinese adoptions allowed for the
possibility of revocation, with the consent of all the parties involved in the
adoption, the adoption could not be considered permanent, and therefore was
not a recognisable adoption within the meaning of the Irish legislation. The
Supreme Court disagreed. It held that: "the concept of permanence as an
incident of adoption is not absolute in this jurisdiction." Murphy J pointed out
in his judgement that Irish law, although it envisaged the adoption relationship
as permanent, did not envisage such permanence as absolute, in all
circumstances, since where, for example, the adoptive parents had failed in their
duty towards the child, the child could be readopted under section 2 of the
Adoption Act, 1988.°

505  In equating an adoption which does not irrevocably terminate all of the
legal ties between the child and the birth parents, with an Irish adoption, the
Supreme Court allowed for the possibility that adoptions traditionally categorised
as "simple" adoptions could be equated with full adoptions. The extent to which
the courts would be willing to take this flexibility is of course unclear: the
Supreme Court’s judgement was founded on a finding that, in practice, the
possibility of the termination of a Chinese adoption was extremely remote. It was
also emphasised by the Supreme Court that the only distinction between an Irish
and a Chinese adoption was that relating to revocability; in other respects the
adoptions were "remarkably similar” in their effects. Murphy J pointed out that:

"it is not suggested in the Chinese legislation that the possibility of a
consensual termination of the adoptive relationship arises from any
residual parental right. The termination of such rights is comprehensive
and unequivocal."®

1995 F D 238, at p.251
[1887] 1 ILAM 15

ibid. p.26.

ibid. p.27.
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The ties between the birth parents and the child in the majority of "simple”
adoptions would be considerably closer.

506  The permeability of the two primary categories of adoption is also
apparent in the redefinition of a recognisable adoption in the Adoption Act, 1998.
The 1991 Act, which until this year governed the recognition of simple adoptions,
set out strict criteria for the recognition of foreign adoptions, requiring that, in
order to be recognised here, an adoption must have essentially the same legal
effect as an Irish adoption, in terminating the parental rights of the birth parents.
The 1998 Act modifies this somewhat, providing that the adoption must have, "for
so long as it is in force, substantially the same legal effect as respects the
guardianship of the child" as an Irish adoption. This allows for the recognition
of some simple adoptions in Irish law, but it is by no means clear that it will
allow for the recognition of all simple adoptions. Under the Convention, Ireland
will be obliged to recognise not only adoptions in which Ireland is either the
sending or receiving State, but also adoptions which have been made between
other Convention States. Many of these will be simple adoptions. Therefore, as
we pointed out in the Consultation Paper, it will be necessary, for the purposes of
ratification of the Convention, to replace the definition of a recognisable adoption
in the Adoption Act, 1998, with that contained in Article 2.2 of the Convention.

Recognition under the Hague Convention

507  The Hague Convention is based on the principle that, once the
procedures set out in the Convention have been adhered to, recognition should
not be withheld from adoptions effected in other Convention states. The
Convention adopts a wide definition of a recognisable adoption: Article 2 states
that the Convention applies to adoptions which "create a permanent parent-child
relationship".” This definition would include both simple and full adoptions. It
does not, however, cover arrangements such as the islamic kafallah, a form of
foster care®

508  Once an adoption has taken place, non-recognition of the adoption in
the receiving State where the child resides is not in the best interests of the child,
since it results in continuing uncertainty as to the child’s status within his or her
adoptive family. Therefore, it is a cornerstone of the Convention that, in the vast
majority of cases, non-recognition should not be used as a sanction, since it
penalises the child.

5.09  There are exceptions to this principle, as the result of the balancing of
rights and interests which adoption entails. For example, if it becomes clear that
an adoption has involved serious abuses, such as the abduction of a child, then

7 *Permanent” shouid not be read as meaning "irrevocable®. See Law Reform Commission Consuitation Paper,
para.4.14.
8 Parra-Aranguren, Explanatory Report, in Proceedings of the Seventeenth Session of the Hague Conference on

Private International Law, Paras.87-94.
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refusal to recognise the adoption would clearly be an option for the receiving
State. The Convention recognises this possibility. Article 24 of the Convention
states that recognition of an adoption may be refused in a Contracting State if
the adoption is manifestly contrary to its public policy, taking into account the
best interests of the child.

510  Aside from exceptional circumstances such as these, States are obliged
to recognise all adoptions effected under the Convention. Article 23 provides
that an adoption which has been certified in one Contracting State as having
been made in accordance with the Convention shall be recognised by operation
of law in the other Contracting States.

Recognition of Convention Simple Adoptions in Irish Law

511  The obligation to recognise raises difficulties for Ireland where an
adoption made in a State of origin is a simple adoption. There is no ideal
solution in this matter; the problem of reconciling widely divergent adoption laws
is an intractable one, and the compromise solutions arrived at in the
implementing legislation of other states are testament to this® The Irish
authorities have a number of options. The primary options are:

1. Conversion of the simple adoption to a full adoption under
Article 27.
2, Recognition of the simple adoption as having the effects which

it had in the State of origin.

3. Recognition of the minimum consequences of the adoption, ie.
those set out in Article 26 (a) and (b). This would entail
recognition of the new parental relationship between the child
and the adoptive parents, and the parental responsibility of the
adoptive parents for the child.

1. Conversion

512  The first option, and the one which can be most easily accommodated
in our law, is conversion of the simple adoption to a full adoption, in the Irish
courts. This option is provided for under Article 27 of the Convention, which
states that:

"[w]here an adoption granted in the State of origin does not have the
effect of terminating a pre-existing legal parent-child relationship, it may,

9 See supra Chapter 2.
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in the receiving State which recognises the adoption under the
Convention, be converted into an adoption having such an effect."

513 The conversion mechanism, though it addresses the recognition problem
in a large number of cases, does not provide a comprehensive solution. In the
first place, there will be some cases where the birth parents will either refuse to
give their consent to the conversion of the adoption, or where it will not be
possible to trace the birth parents in order to obtain their consent to the
conversion. In addition, there will be cases of Convention adoptions where
Ireland is neither the State of origin nor the receiving State. Under Article 23,
Ireland is obliged to recognise such adoptions;'® and because Ireland has played
no direct part in the administration of the adoption, it cannot convert it to a full
adoption.

514  Use of the conversion mechanism is made conditional on the birth
parents having consented to the conversion of the adoption. In our Consultation
Paper, we provisionally recommended that, where a Convention adoption was
converted from a simple adoption to a full adoption under the Article 17
procedure, the Irish law should be limited to requiring that the consent
requirements of the State of origin had been complied with.

515  During the consultation process, reservations were expressed about this
recommendation. It was thought that it might not adequately guarantee the
rights of the birth parents. A further argument against relying on the State of
origin consents to the conversion is that many states of origin may not have a
conversion mechanism in place, and therefore may not have procedures
according to which the birth parents can consent to the conversion. In such
circumstances it would seem necessary to establish standards and procedures for
consents to be given under Irish law, and to require that the birth parents give
their consent in accordance with these standards. This approach would have the
advantage of standardising the conversion procedure. It would allay some of the
concerns expressed by consultees, as to the erosion of the rights of the birth
parents.

2. Recognition of the State of Origin Effects

516  The second option is that a simple adoption made in the State of origin
could be recognised in Ireland as having the same effects which it had in the
State of origin. This would have the advantage that an adequate protection of
the rights of the birth parents would be assured. However, the disadvantage
would be that it would result in considerable uncertainty, as individual simple
adoptions would be subject to the legal provisions of their particular State of
origin. This could result in difficulties for the courts where the effects of the
adoption had to be determined. Access to the terms of the relevant laws might

10 See infra. paras.5.28-5.30.



be difficult, and determinations by the courts of issues such as inheritance rights
could prove lengthy and complex. It would result in widely divergent effects of
adoptions on matters such as succession and nationality.

517 A number of consultees disagree with our provisional recommendations
on the recognition of simple adoptions. In particular, they expressed concern
about the status and rights of children the subject of these adoptions, in relation
to nationality and succession.

5.18 In order to address the ambiguous status of a child who is the subject
of a simple adoption, the law could stipulate a supplement to the "State of origin
effects rule” which would grant the child Irish citizenship, irrespective of whether
this was provided for in the law of the State of origin.

5.19 Provision could also be made to allow the child to inherit from the
adoptive parents as though he or she were their natural child. This would be
without prejudice to any other right to inherit from the birth parents. We are
aware that such a measure would give a child adopted under a simple adoption
additional rights, in that he or she could inherit from both the adoptive and the
birth parents. However, we feel that this is preferable to according the child a
lower status than that of other adopted children.

3. Recognition of Minimum Consequences

520 A third option, which was also considered in our Consultation Paper, is
that the minimum consequences of the adoption could be recognised, under the
terms of Article 26 of the Convention: that is to say, the adoption would be
taken as having the effect of creating a new parent-child relationship between the
child and the adoptive parents, with all the legal consequences which that would
imply, and the adoptive parents would be recognised as assuming parental
responstbility for the child. The effects of the adoption in Ireland would not go
beyond this to impact in any way on the relationship between the birth parents
and the child. Neither irrevocability nor the severance of the legal relationship
between the child and the birth parents would be recognised under this
approach.

Recommendations

5.21 In our Consultation Paper, the provisional recommendation we made in
relation to the recognition of simple adoptions was that such adoptions should
be converted to full adoptions wherever possible, i.e., where the consent of the
birth parents could be obtained to such conversion.

522  Where consent was not forthcoming, our provisional recommendation

was that the adoption should be recognised as having the effects which it had in
the State of origin; i.e. it should be recognised as a simple adoption in Irish law.
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523  The alternative to this would be to provide for a conversion option only.
This would result in a restricted application of the Convention in Ireland, and
could lead to increased numbers of prospective adoptive parents seeking adoptive
children from non-Convention states. It would also leave Ireland without a
means of recognising simple adoptions between two third states, made under the
Convention."'

5.24 We recommend that, where Ireland is a receiving State in a simple
adoption, then in as many cases as possible, the adoption should be converted to
a full adoption under Article 27. However, in the absence of the possibility of
conversion, for example where the birth parents refuse their consent to the
conversion, we are not in favour of a complete veto on simple adoptions, and in
such exceptional circumstances we recommend that the adoption be recognised as
having the same effects as it has in the State of origin.

5.25 Where an adoption is converted, in the Irish courts, from a simple adoption
to a full adoption, we recommend that Irish consent standards and procedures
should be applied to the conversion of the adoption.

5.26 Where Ireland is a receiving State in a simple adoption under the
Convention, which is recognised in Ireland as having the effects which it has in the
State of origin, we recommend that in all cases in which the adoptive parents (or
one of them) are Irish citizens, the child should be entitled to Irish citizenship, on
his or her transfer to Ireland.

5.27  Where Ireland is the receiving State in a simple adoption under the
Convention, which is recognised in Ireland as having the effects which it has in the
State of origin, we recommend that in all cases, and without prejudice to any rights
of inheritance from the birth parents under the law of the State of origin, the child
should have the right to inherit from his or her adoptive parents, as though he or she
were the child by birth of the adoptive parents. Where a child has been adopted
under a Convention adoption in which Ireland is neither the State of origin nor the
receiving State, then, in so far as the applicable law of succession, in the case of the
death of either of the adoptive parents, is the Irish law, the child should have the
same rights under Irish law as though he or she were the child by birth of the
adoptive parents.

Recognition of Convention Adoptions where Ireland is Neither the State of Origin
nor the Receiving State

5.28  There will be cases where there is a simple adoption made under the
Convention, in respect of which Ireland is not the receiving State. Under Article
23 of the Convention, Ireland is obliged to recognise not only intercountry
adoptions between Ireland and another Convention State, but also adoptions

11 See infra. paras.5.28-5.30.



effected under the Convention between two third Convention states. In these
latter cases, it is not possible to convert the adoption. If, for example a child is
adopted by way of a simple adoption in Portugal, and brought to reside in
France, where the adoption is recognised as a simple adoption under the
Convention, and then some years later the adoptive family come to reside in
Ireland, the Irish authorities have no power to convert the adoption, but must
recognise it as having the effects of a simple adoption.

529  This could be achieved either by recognising the adoption as having the
effects which it had in Portugal, as the State of origin, or by recognising the
adoption as having the effects which it had in France, as the receiving State.
Alternatively, the "minimum consequences” approach outlined above could be
followed, so that the effects of the adoption recognised in Irish law would be the
creation of a new parent-child relationship and the parental responsibility of the
adoptive parents. A further option is that put forward in England (see Chapter
2 above) which allows for the recognition of an unconvertible simple adoption as
a full adoption, with the reservation that the birth parents would have the right
to apply for a contact order.

5.30  Where Ireland is neither the receiving State nor the State of origin in an
adoption between two Contracting States, we recommend that the adoption be
recognised as having the effects which it has in the receiving State.

Recognition of Adoptions outside the Convention: Retrospective Recognition of
Foreign Simple Adoptions, and Recognition of Adoptions from Non-Convention
States

531  The recognition of adoptions which are made outside the scope of the
Convention is not strictly within the scope of this report. However, the problems
associated with the non-recognition of existing simple adoptions, give cause for
serious concern. As we stated in our Consultation Paper, it is for Ireland to
determine whether and to what extent it will apply the Convention procedures
and standards outside of the strict scope of the Convention. In addressing the
undoubted difficulties with which we are faced in providing for the recognition
of existing and future non-Convention simple adoptions, the Convention provides
a useful model. The idea, which is central to the Convention, that non-
recognition should not, in general, be used as a sanction, can have a wide
application.

532 It must be acknowledged that there is a need for additional caution in
relation to existing and non-Convention adoptions, since the adoption process in
such cases will not have been subject to the same standards and regulation as an
adoption effected under the Convention. Regulation of adoptions from non-
Convention countries should not become so lax as to undermine the Convention,
by deterring prospective adopters from adopting though the carefully regulated
Convention procedures. Nevertheless, and especially in relation to the
retrospective recognition of adoptions which are already in place, it is not
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desirable, from the point of view of the welfare of the child, to leave such
adoptions unrecognised, where recognition can be effected without undermining
the rights of the birth parents.

533  We cannot provide for the automatic recognition of all adoptions,
outside of the Convention procedure. This would be to ignore the rights of the
birth parents, and to encourage bad practice. At the same time, children who
have been adopted through simple adoptions should not, if at all possible, be left
in a legal limbo, with their relationship with their adoptive parents, and their
rights to citizenship, unacknowiedged and uncertain.

5.34 We therefore recommend that the Article 27 conversion mechanism be
made applicable retrospectively to adoptions which have not been entitled to
recognition, because they did not have the effect of terminating the legal relationship
between the child and the biological family. In making this provisional
recommendation, we emphasise the requirement that the appropriate consents must
have been obtained.

5.35 We further recommend that the same mechanism continue to be available
in future for non-Convention adoptions which are not entitled to recognition because
they do not have substantially the same legal effect as regards the guardianship of
the child, as an Irish adoption. Again, we emphasise the requirement that the
appropriate consents must have been obtained.

536  We have considered the possibility of allowing for the recognition of
simple adoptions, made outside of the Convention process, as having the effects
which they had in the State of origin. However, without the protection of
Convention safeguards and procedures, this would not be warranted. It would
entail lengthy and difficult investigation into the laws and procedures of the State
of origin, in situations where there might be no well established channels of
communication between the Irish and the sending State authorities. It would also
be difficult to guarantee that adequate standards had been applied in the
adoption process. Since the object of the Hague Convention, and Ireland’s
ratification of it, is to raise standards in intercountry adoption, it would be
unfortunate to risk undermining these standards by relaxing the requirements for
recognition of non-Convention adoptions to the extent that the Convention system
would simply become irrelevant.

537 The combination of the wider definition of a recognisable adoption in
the Adoption Act, 1998, and the availability of a conversion procedure, should
allow the vast majority of non-Convention simple adoptions to be recognised in
Ireland.

Foreign Adoptions by Non-Irish Residents

538  Inour Consultation Paper we raised the issue of foreign adoptions which
are made, outside of the Convention, in favour of non-Irish nationals resident
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abroad. Where such adoptions have the effects of a simple adoption, we made
a provisional recommendation that a less stringent test should be applied for
their recognition in Ireland, than that presently in force. Here, we reiterate this
recommendation, and recommend that such adoptions should be recognised as
having the effects which they had in the State in which they were effected. Such
a measure would address the serious difficulties which face a relatively small
number of adopted children who belong to non-Irish families who, subsequent
to the adoption, take up residence in this country.

539 We recommend that the definition of foreign adoption in section 1 of the
1991 Act should not apply to an adoption recognised under sections 2, 3 and 4 of
that Act (i.e. on the basis of the domicile or residence of the adopting parents
abroad, in the State in which the adoption was effected) and that such adoptions
should be entitled to recognition except where recognition would be manifestly
contrary to public policy, taking into account the best interests of the child. In any
such case, where the adoption does not have the effect of terminating the pre-existing
legal relationship between the child and the mother or father, the effects of the
adoption should be the same as they were in the State where the adoption was
granted. In all other cases, the adoption should be treated as if it were made in
Ireland.
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CHAPTER 6: SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS

Ratification of the Convention

1.

We recommend that Ireland should ratify the Hague Convention on

Intercountry Adoption, 1993. (para.1.09)

Method of Implementation

2.

The Commission recommends that the key elements of implementation
should be set out in an implementing Act, but that much of the detail of
the Convention’s implementation should be set out in regulations.
{para.1.13)

Standards: Removal of a Child from the State

3.

We recommend that the rule in section 40 of the Adoption Act, 1952,
that no child may be removed from the jurisdiction without the consent
of a parent, guardian or relative, should apply to all children who are
habitually resident in the State. (para.3.04)

Eligibility for Adoption

4.
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We recommend that, where Ireland is the State of origin in a
Convention adoption, the same criteria of adoptability should be applied
to children who are entrusted to prospective adoptive parents for
adoption outside the jurisdiction, as are applied to children in domestic
adoptions. (para.3.11)

We recommend that, as a general principle, where Ireland is the
recetving State, the determination of the child’s eligibility for adoption
made by the competent authorities of the State of origin under Article
4.a should be accepted by the Irish authorities. This would apply where
the Adoption Board makes an adoption order, as well as where the
adoption takes place abroad. The Irish authorities should not, as a
general principle, object to the adoption proceeding, under Article 17.c,
on the sole ground that the child is not eligible for adoption under Irish
domestic law. (para.3.15)



Consents and Consultation

6.

We recommend that, where Ireland is a receiving State under the
Convention, the determination of the competent authorities of the State
of origin in accordance with Article 4.c and d of the sufficiency of
consents should, as a general principle, be accepted by the Irish
authorities. This should be the case whether the adoption is to be
effected in Ireland or in the State of origin. (para.3.26)

We recommend that the basic requirements for consent in domestic
adoptions be extended, in the implementing legislation, to cover the
sending of a child for adoption abroad. (para.3.29)

We recommend that the duty to consult the child where appropriate
should be set out in legislation and should apply to all adoptions in
which Ireland is the State of origin, whether the adoptions are made in
Ireland, or are to be made abroad. (para.3.31)

Counselling Services

9.

We recommend that the provision of counselling services to prospective
adoptive parents be placed on a statutory footing, in order to comply
fully with Article 5.b of the Convention and that an obligation should be
placed on health boards and accredited agencies to inform prospective
adoptive parents of the availability of counselling services. Both health
boards and accredited agencies should be required to provide such
services as appropriate. (para.3.34)

Immigration

10.

In relation to immigration clearances, we recommend as follows:

(a) that a separate clearance should be issued in respect of each
particular child to be brought into the country (this should apply
whether the child is to be adopted abroad or in the State) and that the
name, age and sex of the child be clearly stipulated on the immigration
clearance;

) that, upon entry into the State with the child, the (prospective)
adoptive parents should be under a legal obligation to inform the
authorities of the identity of the child and to surrender the immigration
clearance to the Department of Justice; and

(©) that it should be an offence to fail to furnish information as to
the identity of the child or to surrender an immigration clearance as
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11.

12.

required by (b) above, or to use or attempt to use an immigration
clearance to obtain entry for more than one child. (para.3.41)

We recommend that in determining whether to grant an immigration
clearance to a child the subject of an intercounty adoption, the
Department of Justice should work in close co-operation with the
Central Authority and the concerned health board or accredited agency.
(para.3.42)

We recommend that, where Ireland is a receiving State in an adoption
under the Convention, in which the adoptive parents are habitually
resident in Ireland but are not Irish citizens, the child should be granted
Irish citizenship upon his or her transfer to Ireland. (para.3.53)

Post-adoption Services

13.

We recommend that the Child Care Act, 1991 should be amended to
place a statutory duty on health boards to provide post-adoption
services, for both domestic and intercountry adoptions. We further
recommend that agencies accredited under the Convention should be
required to provide post-adoption services as appropriate. (para.3.56)

Administration: Central Authority

14.

15.
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We recommend that the Adoption Board should be designated the
Central Authority for Ireland for the purposes of the Hague Convention.
(para.4.07)

We recommend that there should be a right of appeal on a point of law,
on the part of the (prospective) adoptive parents, the birth parents, the
guardian of the child or any person having care and control of the child,
from decisions of the Adoption Board acting as Central Authority under
the Hague Convention, to the Circuit Court. Appeals should be brought
promptly, within a period of three months from the making of the
decision, which period may be extended in exceptional circumstances, at
the discretion of the Court, to six months. (para.4.14)

This substantive right of appeal should apply to the decision to allow the
adoption to proceed under Article 17.c, the decision on the making of
a declaration of suitability to adopt, and, where Ireland is a State of
origin, the determination that a particular placement is in the best
interests of the child. There should be a similar right of appeal on a
point of law to the Circuit Court in regard to decisions of the Adoption
Board on the accreditation or revocation of accreditation of agencies
under the Convention. (para.4.15)



Accreditation

16.

17.

18.

19.

20.

21.

We recommend that the Minister for Health, in consultation with the
Adoption Board, establish standards of competence for all bodies
administering intercountry adoption, based on Articles 10 and 11 of the
Hague Convention. We recommend that provision be made for the
accreditation by the Adoption Board as Central Authority of agencies
to administer Convention and other intercountry adoptions. These
agencies should be subject to regulation and supervision by the Central
Authority, on terms similar to the regulation and supervision of adoption
socicties under the Adoption Act, 1952. It should be unlawful for any
body, apart from health boards and accredited agencies, to make
arrangements in respect of intercountry adoption. (para.4.21)

Provision should be made for the revocation of the accreditation of an
agency, where it is determined by the Adoption Board as Central
Authority that the agency no longer meets the requirements of Articles
10 and 11, or where there has been a breach of the Convention by the
agency. (para.4.22)

We recommend that, in the accreditation of agencies, the Central
Authority should have the power to attach conditions to the
accreditation of a particular agency, including confining its operation
under the Convention to adoptions from a particular country of origin.
(para.4.23)

We recommend the development of a procedure whereby the Central
Authority may grant authorization, subject to pre-determined standards,
for an overseas agency to carry out specified functions in relation to the
administration of the adoption in Ireland in respect of intercountry
adoption, where the competent authority of the relevant Contracting
State in which the agency is accredited has also authorised the agency
to carry out these functions. (para.4.24)

We recommend that, in order to ensure full compliance with Article 11
of the Convention, agencies accredited to administer Convention
adoptions should be expressly required to be non-profit-making.
(para.4.26)

We recommend that it be permitted that those who can afford to do so
may be asked to make some contribution towards the administrative
costs of the agency or health board concerned with the adoption. The
level of service provided should not be dependent on any contribution
made. (para.4.33)



Procedures: Ireland as a Receiving State

22. In regard to the administration of Convention adoptions, where Ireland
is a receiving State, we recommend that the implementing regulations
should provide as follows:

Prospective adoptive parents should formally make their
application directly to the Adoption Board, with a copy of the
application to the relevant health board or accredited adoption
agency.

The report on the child provided for in Article 16 should be
received by the Adoption Board, with copies sent immediately
to the relevant health board or accredited agency.

The body to approve the entrustment of the child to the
prospective adoptive parents under Article 17.b should be the
relevant health board or accredited agency. The decision of the
health board or accredited agency to give or withhold their
approval under Article 17.b should be subject to a right of
appeal to the Adoption Board, within a reasonable time limit.

The Adoption Board should decide whether agreement should
be given, under Article 17.c, to the adoption proceeding to the
placement stage. This decision should be made in consultation
with the relevant health board or accredited agency. Where the
Adoption Board refuses to allow an adoption to proceed, under
Article 17.c, reasons should be given for this decision.

The relevant health board or accredited agency should ensure
the safe transfer of the child as required by Article 19.2.

Where an adoption which has taken place under the Convention
is no longer in the child’s best interests, it will be the
responsibility of the relevant health board, to ensure that the
child is withdrawn from the care of the adoptive parents and,
in consultation with the Adoption Board and with the Central
Authority of the State of origin, to ensure that measures are
taken to care for the child, under the Child Care Act, 1991, and
in accordance with Article 21 of the Convention. (para.4.39)

Procedures: Ireland as a State of Origin

23. Where Ireland is a State of origin in a Convention adoption, we
recommend that implementing regulations should provide that the
adoption be administered as follows:
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. The report on the child provided for in Article 16 should be
prepared by the relevant health board or agency and a copy
supplied to the Adoption Board.

. The determination under Article 16 that the placement is in the
child’s best interests should be made by the Adoption Board.

. The function of confirming the consent of the prospective
adoptive parents under Article 17.a should be performed by the
health board or accredited agency.

. It should be the responsibility of the health board or accredited
agency, under Article 29, to ensure that there is no
inappropriate contact between the prospective adoptive parents
and the child’s birth parents, or any other person having control
of the child, until final determinations have been made in
relation to consents, adoptability, and eligibility to adopt.

. The Adoption Board should decide whether agreement should
be given, under Article 17.c, to-the adoption proceeding to the
placement stage. This decision should be made in consultation
with the relevant health board or accredited agency. Where the
Adoption Board refuses to allow an adoption to proceed, under
Atrticle 17.c, reasons should be given for this decision.

. The relevant health board or accredited agency should ensure
the safe transfer of the child as required by Article 19.2.
(para.4.43)
24. We recommend that implementing regulations should provide that,

where Ireland is the State of origin in a Convention adoption, the
approval of the Central Authority of the receiving country must be
obtained before the child can be entrusted for adoption. (para.4.45)

25. We recommend that, upon ratification of the Convention, Ireland should
make the declaration provided for in Article 224, to the effect that
adoptions involving children habitually resident in the State may only
take place where the arrangements are made by public or accredited
bodies. (para.4.48)

Recognition of Adoptions
26. It will be necessary, for the purposes of ratification of the Convention,

to replace the definition of a recognisable adoption in the Adoption Act,
1998, with that contained in Article 2.2 of the Convention. (para.5.06)
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27.

29.

30.

3L

32.

33.
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We recommend that, where Ireland is a receiving State in a simple
adoption, then in as many cases as possible, the adoption should be
converted to a full adoption under Article 27. However, in the absence
of the possibility of conversion, for example where the birth parents
refuse their consent to the conversion, we are not in favour of a
complete veto on simple adoptions, and in such exceptional
circumstances we recommend that the adoption be recognised as having
the same effects as it has in the State of origin. (para.5.24)

Where an adoption is converted, in the Irish courts, from a simple
adoption to a full adoption, we recommend that Irish consent standards
and procedures should be applied to the conversion of the adoption.
(para.5.25)

Where Ireland is a receiving State in a simple adoption under the
Convention, which is recognised in Ireland as having the effects which
it has in the State of origin, we recommend that in all cases in which the
adoptive parents (or one of them) are Irish citizens, the child should be
entitled to Irish citizenship, on his or her transfer to Ireland. (para.5.26)

Where Ireland is the receiving State in a simple adoption under the
Convention, which is recognised in Ireland as having the effects which
it has in the State of origin, we recommend that in all cases, and without
prejudice to any rights of inheritance from the birth parents under the
law of the State of origin, the child should have the right to inherit from
his or her adoptive parents, as though he or she were the child by birth
of the adoptive parents. Where a child has been adopted under a
Convention adoption in which Ireland is neither the State of origin nor
the receiving State, then, in so far as the applicable law of succession, in
the case of the death of either of the adoptive parents, is the Irish law,
the child should have the same rights under Irish law as though he or
she were the child by birth of the adoptive parents. (para.5.27)

Where Ireland is neither the receiving State nor the State of origin in an
adoption between two Contracting States, we recommend that the
adoption be recognised as having the effects which it has in the receiving
State. (para.5.30)

We recommend that the Article 27 conversion mechanism be made
applicable retrospectively to adoptions which have not been entitled to
recognition, because they did not have the effect of terminating the legal
relationship between the child and the biological family. In making this
provisional recommendation, we emphasise the requirement that the
appropriate consents must have been obtained. (para.5.34)

We further recommend that the same mechanism continue to be
available in future for non-Convention adoptions which are not entitled
to recognition because they do not have substantially the same legal



effect as regards the guardianship of the child, as an Irish adoption.
Again, we emphasise the requirement that the appropriate consents must
have been obtained. (para.5.35)

We recommend that the definition of foreign adoption in section 1 of
the 1991 Act should not apply to an adoption recognised under sections
2, 3 and 4 of that Act (i.e. on the basis of the domicile or residence of
the adopting parents abroad, in the State in which the adoption was
effected) and that such adoptions should be entitled to recognition
except where recognition would be manifestly contrary to public policy,
taking into account the best interests of the child. In any such case,
where the adoption does not have the effect of terminating the pre-
existing legal relationship between the child and the mother or father,
the effects of the adoption should be the same as they were in the State
where the adoption was granted. In all other cases, the adoption should
be treated as if it were made in Ireland. (para.5.39)
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APPENDIX 1

LIST OF WRITTEN SUBMISSIONS

Written Submissions in response to the Consultation Paper on the Hague
Convention on Intercountry Adoption were received from the following:

The Adoption Board;

Barnardos;

The Council of Irish Adoption Agencies;

The Eastern Health Board;

Ms Delphine Geoghan;

The Irish Foreign Adoption Group;

The Parents of Adopted Paraguayan Children;

Mr Robert Pye.
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APPENDIX 2

LIST OF ATTENDEES AT SEMINAR ON INTERCOUNTRY ADOPTION,
WEDNESDAY 11TH MARCH 1998

Michelle Clear St. Louise Adoption Society;

Marian Connolly, Parents of Adopted Romanian Children;
Moya Campbell, St. Mura’s Adoption Society;

Clodagh Donnelly, Intercountry Adoption Team, Eastern Health Board;
Margaret Dromey, TREOIR;

Hazel Douglas, PACT;

Aveen Evers, Parents of Adopted Romanian Children;

Joe Flynn, Limerick Catholic Adoption Society;

Sr. Frances, St. Patrick’s Guild;

Delphine Geoghegan;

Nora Gibbons, Senior Social Worker, Barnardos;

Mary Gormley, Childcare Unit;

Nicki Griffith, Limerick Catholic Adoption Society;

Maria Hayes, RGAS;

Ann Hennon, Secretary to Ms Banotti;

Rosemary Horgan, The Law Centre;

Anne Irvine, PACT;

Mary Lillis, St. Catherine’s Adoption Society, Ennis;

Marie Lynch, North Eastern Health Board;
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Maria McGonagle, Law Dept. UCG, Galway;

Ann McWilliams, Intercountry Adoption Team, Eastern Health Board,
Mary Murrayj;

Adrian O’Donovan, Dept. of Health;

Pat O’'Dwyer, Southern Health Board, Fostering & Adoption Service;
Sora O’Doherty, Family Lawyers Association;

Robert Pye;

Jacinta Ryan, St. Anne’s Adoption Society, Cork;

Sr. Sarto, Sacred Heart Convent, Cork;

Patricia Smith, The Adoption Board;

Carmel Stewart, Family Lawyers Association;

Deirdre Walsh, Dept. of Health;

Peter Wise, Solicitor, Legal Aid Board;

Paul Ward, Law Dept., UCD.
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APPENDIX 3

TEXT OF THE HAGUE CONVENTION

CONVENTION ON PROTECTION OF CHILDREN AND CO-OPERATION IN
RESPECT OF INTERCOUNTRY ADOPTION

The States signatory to the present Convention,

Recognizing that the child, for the full and harmonious development of his or her
personality, should grow up in a family environment, in an atmosphere of
happiness, love and understanding,

Recalling that each State should take, as a matter of priority, appropriate
measures to enable the child to remain in the care of his or her family of origin,

Recognizing that intercountry adoption may offer the advantage of a permanent
family to a child for whom a suitable family cannot be found in his or her State
of origin,

Convinced of the necessity to take measures to ensure that intercountry adoptions
are made in the best interests of the child and with respect for his or her
fundamental rights, and to prevent the abduction, the sale of, or traffic in
children,

Desiring to establish common provisions to this effect, taking into account the
principles set forth in international instruments, in particular the United Nations
Convention on the Rights of the Child, of 20th November 1989, and the United
Nations Declaration on Social and Legal Principles relating to the Protection and
Welfare of Children, with Special Reference to Foster Placement and Adoption
Nationally and Internationally (General Assembly Resolution 41/85, of 3rd
December 1986),

Have agreed upon the following provisions-

CHAPTER 1 - SCOPE OF THE CONVENTION
Article 1

The objects of the present Convention are-
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Article 2

1

Article 3

to establish safeguards to ensure that intercountry adoptions take place
in the best interests of the child and with respect for his or her
fundamental rights as recognized in international law;

to establish a system of co-operation amongst Contracting States to
ensure that those safeguards are respected and thereby prevent the
abduction, the sale of, or traffic in children;

to secure the recognition in Contracting States of adoptions made in
accordance with the Convention.

The Convention shall apply where a child habitually resident in one
Contracting State (’the State of origin’) has been, is being, or is to be
moved to another Contracting State (’the receiving State’) either after his
or her adoption in the State of origin by spouses or a person habitually
resident in the receiving State, or for the purposes of such an adoption
in the receiving State or in the State of origin.

The Convention covers only adoptions which create a permanent parent-
child relationship.

The Convention ceases to apply if the agreements mentioned in Article 17,sub-
paragraph ¢, have not been given before the child attains the age of eighteen

years.

CHAPTER 11 - REQUIREMENTS FOR INTERCOUNTRY ADOPTIONS

Article 4

An adoption within the scope of the Convention shall take place only if the
competent authorities of the State of origin-

a

b

have established that the child is adoptable;
have determined, after possibilities for placement of the child within the
State of origin have been given due consideration, that an intercountry

adoption is in the child’s best interests;

have ensured that
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Article 5

the persouns, institutions and authorities whose consent is necessary for
adoption, have been counselled as may be necessary and duly informed
of the effects of their consent, in particular whether or not an adoption
will result in the termination of the legal relationship between the child
and his or her family of origin,

such persons, institutions and authorities have given their consent freely,
in the required legal form, and expressed or evidenced in writing,

the consents have not been induced by payment or compensation of any
kind and have not been withdrawn, and

the consent of the mother, where required, has been given only after the
birth of the child; and

have ensured, having regard to the age and degree of maturity of the
child, that

he or she has been counselled and duly informed of the effects of the
adoption and of his or her consent to the adoption, where such consent
is required,

consideration has been given to the child’s wishes and opinions,
the child’s consent to the adoption, where such consent is required, has
been given freely, in the required legal form, and expressed or evidenced

in writing, and

such consent has not been induced by payment or compensation of any
kind.

An adoption within the scope of the Convention shall take place only if the
competent authorities of the receiving State-

a

have determined that the prospective adoptive parents are eligible and
suited to adopt;

have ensured that the prospective adoptive parents have been counselled
as may be necessary; and

have determined that the child is or will be authorized to enter and
reside permanently in that State.
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CHAPTER 1II - CENTRAL AUTHORITIES AND ACCREDITED BODIES

Article 6

1

Article 7

Article 8

A Contracting State shall designate a Central Authority to discharge the
duties which are imposed by the Convention upon such authorities.

Federal States, States with more than one system of law or States having
autonomous territorial units shall be free to appoint more than one
Central Authority and to specify the territorial or personal extent of
their functions. Where a State has appointed more than one Central
Authority, it shall designate the Central Authority to which any
communication may be addressed for transmission to the appropriate
Central Authority within that State.

Central Authorities shall co-operate with each other and promote co-
operation amongst the competent authorities in their States to protect
children and to achieve the other objects of the Convention.

They shall take directly all appropriate measures to -
provide information as to the laws of their States concerning adoption
and other general information, such as statistics and standard forms;

keep one another informed about the operation of the Convention and,
as far as possible, eliminate any obstacles to its application.

Central Authorities shall take, directly or through public authorities, all
appropriate measures to prevent improper financial or other gain in connection
with an adoption and to deter all practices contrary to the objects of the
Convention.

Article 9

Central Authorities shall take, directly or through public authorities or other
bodies duly accredited in their State, all appropriate measures, in particular to -



a collect, preserve and exchange information about the situation of the
child and the prospective adoptive parents, so far as is necessary to
complete the adoption;

b facilitate, follow and expedite proceedings with a view to obtaining the
adoption;

c promote the development of adoption counselling and post-adoption
services in their States;

d provide each other with general evaluation reports about experience with
intercountry adoption;

e reply, in so far as is permitted by the law of their State, to justified
requests from other Central Authorities or public authorities for
information about a particular adoption situation.

Article 10

Accreditation shall only be granted to and maintained by bodies demonstrating
their competence to carry out properly the tasks
with which they may be entrusted.

Article 11

An accredited body shall -

a pursue only non-profit objectives according to such conditions and
within such limits as may be established by the competent authorities of
the State of accreditation;

b be directed and staffed by persons qualified by their ethical standards
and by training or experience to work in the field of intercountry
adoption; and

¢ be subject to supervision by competent authorities of that State as to its
composition, operation and financial situation.

Article 12

A body accredited in one Contracting State may act in another Contracting State
only if the competent authorities of both States have authorized it to do so.
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Article 13

The designation of the Central Authorities and, where appropriate, the extent of
their functions, as well as the names and addresses of the accredited bodies shall
be communicated by each Contracting State to the Permanent Bureau of the
Hague Conference on Private International Law.

CHAPTER 1V - PROCEDURAL REQUIREMENTS IN INTERCOUNTRY
ADOPTION

Article 14

Persons habitually resident in a Contracting State, who wish to adopt a child
habitually resident in another Contracting State, shall apply to the Central
Authority in the State of their habitual residence.

Article 15

1 If the Central Authority of the receiving State is satisfied that the
applicants are eligible and suited to adopt, it shall prepare a report
including information about their identity, eligibility and suitability to
adopt, background, family and medical history, social environment,
reasons for adoption, ability to undertake an intercountry adoption, as
well as the characteristics of the children for whom they would be
qualified to care.

2 It shall transmit the report to the Central Authority of the State of
origin.

Article 16

1 If the Central Authority of the State of origin is satisfied that the child

is adoptable, it shall -

a prepare a report including information about his or her identity,
adoptability, background, social environment, family history, medical
history including that of the child’s family, and any special needs of the
child;

b give due consideration to the child’s upbringing and to his or her ethnic,
religious and cultural background;

c ensure that consents have been obtained in accordance with Article 4;
and
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determine, on the basis in particular of the reports relating to the child
and the prospective adoptive parents, whether the envisaged placement
is in the best interests of the child.

It shall transmit to the Central Authority of the receiving State its report
on the child, proof that the necessary consents have been obtained and
the reasons for its determination on the placement, taking care not to
reveal the identity of the mother and the father if, in the State of origin,
these identities may not be disclosed.

Article 17

Any decision in the State of origin that a child should be entrusted to prospective
adoptive parents may only be made if -

the Central Authority of that State has ensured that the prospective
adoptive parents agree;

the Central Authority of the receiving State has approved such decision,
where such approval is required by the law of that State or by the
Central Authority of the State of origin;

the Central Authorities of both States have agreed that the adoption may
proceed; and

it has been determined, in accordance with Article 5, that the
prospective adoptive parents are eligible and suited to adopt and that
the child is or will be authorized to enter and reside permanently in the
receiving State.

Article 18

The Central Authorities of both States shall take all necessary steps to obtain
permission for the child to leave the State of origin and to enter and reside
permanently in the receiving State.

Article 19

The transfer of the child to the receiving State may only be carried out
if the requirements of Article 17 have been satisfied.
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The Central Authorities of both States shall ensure that this transfer
takes place in secure and appropriate circumstances and, if possible, in
the company of the adoptive or prospective adoptive parents.

If the transfer of the child does not take place, the reports referred to
in Articles 15 and 16 are to be sent back to the authorities who
forwarded them.

Article 20

The Central Authorities shall keep each other informed about the adoption
process and the measures taken to complete it, as well as about the progress of
the placement if a probationary period is required.

Article 21
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Where the adoption is to take place after the transfer of the child to the
receiving State and it appears to the Central Authority of that State that
the continued placement of the child with the prospective adoptive
parents is not in the child’s best interests, such Central Authority shall
take the measures necessary to protect the child, in particular-

to cause the child to be withdrawn from the prospective adoptive
parents and to arrange temporary care;

in consultation with the Central Authority of the State of origin, to
arrange without delay a new placement of the child with a view to
adoption or, if this is not appropriate, to arrange alternative long-term
care; an adoption shall not take place until the Central Authority of the
State of origin has been duly informed concerning the new prospective
adoptive parents;

as a last resort, to arrange the return of the child, if his or her interests
so require.

Having regard in particular to the age and degree of maturity of the
child, he or she shall be consulted and, where appropriate, his or her
consent obtained in relation to measures to be taken under this Article.



Article 22

1

The functions of a Central Authority under this Chapter may be
performed by public authorities or by bodies accredited under Chapter
III, to the extent permitted by the law of its State.

Any Contracting State may declare to the depositary of the Convention
that the functions of the Central Authority under Articles 15 to 21 may
be performed in that State, to the extent permitted by the law and
subject to the supervision of the competent authorities of that State, also
by bodies or persons who -

meet the requirements of integrity, professional competence, experience
and accountability of that State; and

are qualified by their ethical standards and by training or experience to
work in the field of intercountry adoption.

A Contracting State which makes the declaration provided for in
paragraph 2 shall keep the Permanent Bureau of the Hague Conference
on Private International Law informed of the names and addresses of
these bodies and persons.

Any Contracting State may declare to the depositary of the Convention
that adoptions of children habitually resident in its territory may only
take place if the functions of the Central Authorities are performed in
accordance with paragraph 1.

Notwithstanding any declaration made under paragraph 2, the reports
provided for in Articles 15 and 16 shall, in every case, be prepared
under the responsibility of the Central Authority or other authorities or
bodies in accordance with paragraph 1.

CHAPTER V - RECOGNITION AND EFFECTS OF THE ADOPTION

Article 23

1

An adoption certified by the competent authority of the State of the
adoption as having been made in accordance with the Convention shall
be recognized by operation of law in the other Contracting States. The
certificate shall specify when and by whom the agreements under Article
17, sub-paragraph ¢, were given.
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Each Contracting State shall, at the time of signature, ratification,
acceptance, approval or accession, notify the depositary of the
Convention of the identity and the functions of the authority or the
authorities which, in that State, are competent to make the certification.
It shall also notify the depositary of any modification in the designation
of these authorities.

Article 24

The recognition of an adoption may be refused in a Contracting State only if the
adoption is manifestly contrary to its public policy, taking into account the best
interests of the child.

Article 25

Any Contracting State may declare to the depositary of the Convention that it
will not be bound under this Convention to recognize adoptions made in
accordance with an agreement concluded by application of Article 39, paragraph

2.

Article 26

1 The recognition of an adoption includes recognition of

a the legal parent-child relationship between the child and his or her
adoptive parents;

b parental responsibility of the adoptive parents for the child;

c the termination of a pre-existing legal relationship between the child and
his or her mother and father, if the adoption has this effect in the
Contracting State where it was made.

2 In the case of an adoption having the effect of terminating a pre-existing
legal parent-child relationship, the child shall enjoy in the receiving
State, and in any other Contracting State where the adoption is
recognized, rights equivalent to those resulting from adoptions having
this effect in each such State.

3 The preceding paragraphs shall not prejudice the application of any
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Article 27

1 Where an adoption granted in the State of origin does not have the
effect of terminating a pre-existing legal parent-child relationship, it may,
in the receiving State which recognizes the adoption under the
Convention, be converted into an adoption having such an effect -

a if the law of the receiving State so permits; and

b if the consents referred to in Article 4, sub-paragraphs ¢ and d, have
been or are given for the purpose of such and adoption.

2 Article 23 applies to the decision converting the adoption.

CHAPTER V1 - GENERAL PROVISIONS
Article 28

The Convention does not affect any law of a State of origin which requires that
the adoption of a child habitually resident within that State take place in that
State or which prohibits the child’s placement in, or transfer to, the receiving
State prior to adoption.

Article 29

There shall be no contact between the prospective adoptive parents and the
child’s parents or any other person who has care of the child until the
requirements of Article 4, sub-paragraphs a to ¢, and Article 5, sub-paragraph
a, have been met, unless the adoption takes place within a family or unless the
contact is in compliance with the conditions established by the competent
authority of the State of origin.

Atrticle 30

1 The competent authorities of a Contracting State shall ensure that
information held by them concerning the child’s origin, in particular
information concerning the identity of his or her parents, as well as the
medical history, is preserved.

2 They shall ensure that the child or his or her representative has access
to such information, under appropriate guidance, in so far as is
permitted by the law of that State.
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Article 31

Without prejudice to Article 30, personal data gathered or transmitted under the
Convention, especially data referred to in Articles 15 and 16, shall be used only
for the purposes for which they were gathered or transmitted.

Article 32

1 No one shall derive improper financial or other gain from an activity
related to an intercountry adoption.

2 Only costs and expenses, including reasonable professional fees of
persons involved in the adoption, may be charged or paid.

3 The directors, administrators and employees of bodies involved in an
adoption shall not receive remuneration which is unreasonably high in
relation to services rendered.

Article 33

A competent authority which finds that any provision of the Convention has not

been respected or that there is a serious risk that it may not be respected, shall

immediately inform the Central Authority of its State. This Central Authority
shall be responsible for ensuring that appropriate measures are taken.

Article 34

If the competent authority of the State of destination of a document so requests,

a translation certified as being in conformity with the original must be furnished.

Unless otherwise provided, the costs of such translation are to be borne by the

prospective adoptive parents.

Article 35

The competent authorities of the Contracting States shall act expeditiously in the
process of adoption.

Article 36

In relation to a State which has two or more systems of law with regard to
adoption applicable in different territorial units -
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a any reference to habitual residence in that State shall be construed as
referring to habitual residence in a territorial unit of that State;

b any reference to the law of that State shall be construed as referring to
the law in force in the relevant territorial unit;

c any reference to the competent authorities or to the public authorities
of that State shall be construed as referring to those authorized to act
in the relevant territorial unit;

d any reference to the accredited bodies of that State shall be construed
as referring to bodies accredited in the relevant territorial unit.

Article 37

In relation to a State which with regard to adoption has two or more systems of
law applicable to different categories of persons, any reference to the law of that
State shall be construed as referring to the legal system specified by the law of
that State.

Article 38

A State within which different territorial units have their own rules of law in
respect of adoption shall not be bound to apply the Convention where a State
with a unified system of law would not be bound to do so.

Article 39

1 The Convention does not affect any international instrument to which
Contracting States are Parties and which contains provisions on matters
governed by the Convention, unless a contrary declaration is made by
the States Parties to such instrument.

2 Any Contracting State may enter into agreements with one or more
other Contracting States, with a view to improving the application of the
Convention in their mutual relations. These agreements may derogate
only from the provisions of Articles 14 to 16 and 18 to 21. The States
which have concluded such an agreement shall transmit a copy to the
depositary of the Convention.

Article 40

No reservation to the Convention shall be permitted.
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Article 41

The Convention shall apply in every case where an application pursuant to
Article 14 has been received after the Convention has entered into force in the
receiving State and the State of origin.

Article 42

The Secretary General of the Hague Conference on Private International Law
shall at regular intervals convene a Special Commission in order to review the
practical operation of the Convention.

CHAPTER VII - FINAL CLAUSES

Article 43

1

The Convention shall be open for signature by the States which were
Members of the Hague Conference on Private International Law at the
time of its Seventeenth Session and by the other States which
participated in that Session.

It shall be ratified, accepted or approved and the instruments of
ratification, acceptance or approval shall be deposited with the Ministry
of Foreign Affairs of the Kingdom of the Netherlands, depositary of the
Convention.

Article 44

1

Any other State may accede to the Convention after it has entered into
force in accordance with Article 46, paragraph 1.

The instrument of accession shall be deposited with the depositary.

Such accession shall have effect only as regards the relations between
the acceding State and those Contracting States which have not raised
an objection to its accession in the six months after the receipt of the
notification referred to in sub-paragraph b of Article 48. Such an
objection may also be raised by States at the time when they ratify,
accept or approve the Convention after an accession. Any such
objection shall be notified to the depositary.

Article 45

1
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If a State has two or more territorial units in which different systems of
law are applicable in relation to matters deal