










































































































































































































































































































































































































































first degree when “[w]ith intent to disfigure another person seriously and 
permanently, or to destroy, amputate or disable permanently a member or organ of 
his body, he causes such injury to such a person or a third person”.35

The Model Penal Code 
7.10 Section 211.1 of the Model Penal Code abolishes these categories of 
assault, battery and mayhem in favour of a single, integrated provision creating 
two offences of assault and aggravated assault, in the following terms: 

  “(1) Simple Assault. A person is guilty of assault if he: 

(a) attempts to cause or purposely, knowingly or 
recklessly causes bodily injury to another; or 

(b) negligently causes bodily injury to another with a 
deadly weapon; or 

(c) attempts by physical menace to put another in fear of 
imminent serious bodily injury. 

 Simple assault is a misdemeanour unless committed in a fight or scuffle 
entered into by mutual consent, in which case it is a petty misdemeanour. 

  (2) Aggravated Assault. A person is guilty of 
aggravated assault if he: 

(a) attempts to cause serious bodily injury to another, or 
causes such injury purposely, knowingly or recklessly 
under circumstances manifesting extreme indifference 
to the value of human life; or 

(b) attempts to cause or purposely or knowingly causes 
bodily injury to another with a deadly weapon. 

 Aggravated assault under paragraph (a) is a felony of the second degree; 
aggravated assault under paragraph (b) is a felony of the third degree”. 

7.11 The provision ranges in seriousness, from a petty misdemeanour, 
punishable by 30 days imprisonment, to a felony of the second degree, punishable 
by 10 years imprisonment. This range depends on the gravity of harm intended or 
caused and the dangerousness of the  means  used  (though  not  according  to  the 

                                                
35  N.Y. Penal Law, s.120.10(2). See also, Ark. Stats. Ann., s.41-1601(1). 
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omission and to the inherent difficulties of proof in prosecuting the other offences 
in such circumstances, the Commission would recommend that the following 
additional summary offence be created:

 “A person is guilty of an offence who intentionally or recklessly causes 
any device known to create a substantial risk of death or serious injury to 
be placed on his or her property or allows such a device to remain 
thereon”.

The offence should be triable summarily only, and punishable by a fine of medium-
to-maximum gravity and/or imprisonment for 6 months. Section 31 of the 1861 Act 
should be repealed accordingly. 

Having regard to the above recommendations, the Commission would also 
recommend that s.17 of the 1861 Act and s.9 of the Conspiracy and Protection of 
Property Act, 1875, be repealed without replacement as obsolete and unwarranted. 
In this connection, we do not consider that it is either necessary or desirable to 
make specific provision for a more general offence of impeding rescue, as under 
the Canadian Draft Code and as proposed in South Australia.134

Omissions
9.251   It has been seen that the English Law Commission was reluctant to adopt 
those recommendations of the Code Team which purported to codify the common 
law duties which are capable of giving rise to liability for an omission and which 
exclusively delimited those offences which are capable of being committed by 
omission.135 We consider that there is a clear need to clarify this important area of 
the law as it applies to offences against the person, and that the desire for certainty 
and accessibility in this connection demands not only that the offences which may 
be committed by omission, but also that the relevant duties, should be identified. 

9.252   Instead of the approach in the Draft Code, the English Commission 
singled out the offences in respect of which a person would be liable if he or she 
failed to perform a common law duty.136 The Commission is not disposed to follow 
this approach or the approach in the Model Penal Code,137 at least in respect of 
offences against the person. Instead, and within the context of the reform of this 
category of offences, we recommend that a provision such as the following on 
omissions and duties be adopted:

  “(1) A person who without lawful excuse omits to perform 
any of the duties mentioned in this section shall be guilty of an offence if 
such omission causes the death of, or serious harm to, or the detention 
of any person to whom such duty is owed, or if it  endangers  the  life  or

134 Supra, Chapters 4 & 6. 
135 Supra, Chapter 3, pages 141-142. 
136  See Chapter 3, supra.
137 Supra, Chapter 7.
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