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INTRODUCTION

A Background

1. This Consultation Paper addresses the law relating to the criminal
defence of legitimate defence in the context of homicide. Legitimate
defence is the lawful killing of another person in response to a threat to
“private” or “public” interests. “Private defence” covers the use of force for
the protection of the person or of property. “Public defence” covers the use
of force for the prevention of crime or to effect arrests.

2. This is the fourth in a series of papers which is intended to provide a
comprehensive review of the law of homicide in this jurisdiction with the
eventual aim of codification.' It follows the Commission’s Consultation
Papers on Homicide: The Mental Element in Murder,” and Homicide: The
Plea of Provocation,® and the Commission’s Report on Corporate Killing.*
The law of homicide is included in the Commission’s Second Programme
for Law Reform, approved by the Government in 2000.

3. One of the values underpinning codification is the principle of legality.
The principle of legality is described as “the idea that conduct should not be
punished as criminal unless it has been clearly and precisely prohibited by
the terms of a pre-existing rule of law.”> A failure to specify rules of
acceptable conduct clearly exposes accused persons to “the vagaries of
juries” and to “gusts of public opinion”.° The principle of legality is of the
utmost importance in cases of homicide.

See the Report of the Expert Group on the Codification of the Criminal Law:
Codifying the Criminal Law (Department of Justice, Equality and Law Reform 2004).

Law Reform Commission Consultation Paper on Homicide: The Mental Element in
Murder (LRC CP 17-2001).

Law Reform Commission Consultation Paper on Homicide: The Plea of Provocation
(LRC CP 27 —2003).

Law Reform Commission Report on Corporate Killing (LRC 77- 2005).

3 McAuley & McCutcheon Criminal Liability (Round Hall Sweet & Maxwell 2000) at
42. This principle is expressed in the judgment of Henchy J in King v AG [1981] IR
233 at 257. See also Ashworth “Self-Defence and the Right to Life” [1975] CLJ 282
at 307; Ashworth Principles of Criminal Law (2nd ed Clarendon Press 1995) 136 at
150.

6 Williams Textbook of Criminal Law (Stevens & Sons 1978) at 457.



4. As noted in the Report of the Expert Group on Codification, the general
principles of criminal liability need to be defined in a manner which is
compatible with the principle of legality and “citizens are entitled to clear
notice as to what the law expects of them and to be given a fair opportunity
to act in conformity with its provisions”.” In particular, the justification
defences, which permit the use of force- particularly lethal force, should be
comprehensively defined since they seek to set out the limits of what a
citizen may and may not lawfully do.

5. The approach adopted in this paper is to carry out a comprehensive and
systematic review of the law as it operates in Ireland and in other common
law jurisdictions. This review will be structured in accordance with the
traditional rules which have for centuries governed the law of legitimate
defence.

6. The essence of the legitimate defence can be summarised as a defender’s
response to a threat from an attacker.® Thus, any assessment of the liability
will involve a two-stage test, namely:

(a) Was the nature of the threat such as to permit a lethal defensive
response?

(b) Was the response warranted?

7. Each stage of the test can be further divided into a series of sub-issues.
Under the threat stage of test, three primary questions arise:

(1) Is the threatened interest of sufficient importance to
warrant a lethal response? (The Threshold
requirement)

(i1) Is the threat imminent? (The Imminence
requirement)

(iii) Is the threat unlawful? (The Unlawfulness
requirement)

8. Under the response stage of the test, two primary questions arise:

(1) Is the use of lethal force necessary to protect the
threatened interest? (The Necessity Requirement)

(i1) Is the use of lethal force proportionate to the level of
harm threatened? (The Proportionality requirement)

Report of the Expert Group on the Codification of the Criminal Law: Codifying the
Criminal Law (Department of Justice, Equality and Law Reform 2004) paragraph
2.90.

The term “defender” will be used throughout the paper to denote the individual who
uses defensive force in either public or private defence in response to an “attacker”.



B Outline of this Paper
9. The format of this paper follows the above analysis.

10. Chapter 1 contains a brief overview of the defence of legitimate defence
and considers the definition of “lethal defensive force” and discusses
whether this area of law can be said to be governed by the Non-Fatal
Offences against the Person Act 1997.

11. Chapter 2 considers the threshold requirement in the 4 categories of
legitimate defence- defence of the person; defence of property; the use of
force to effect arrests and the use of force to prevent crime. It discusses the
type of threats necessary to allow a defender to resort to lethal defensive
force and whether lethal force may ever be used to defend property or to
prevent crime.

12. Chapter 3 deals with the imminence rule, and considers the difficult
cases which may form a challenge to this rule.

13. Chapter 4 reviews the unlawfulness rule, which provides that legitimate
defence may only be used in response to an unlawful attack. It considers the
scope of the rule and resistance to unlawful arrest, and then goes on to
discuss the lack of capacity cases.

14. Chapter 5 discusses the requirement of necessity in legitimate defence. It
discusses the duty to retreat we well as the Castle doctrine, which asserts that
defenders do not have a duty to retreat when attacked in their own home. It
also considers the rule as it applies when the defender is wholly or partly to
blame for the attack.

15. Chapter 6 contains a discussion of the proportionality rule, which
provides that a defender’s response to an attack must be proportionate to the
harm sought to be avoided.

16. Chapter 7 considers the problem of when a defender is mistaken in the
use of lethal force, whether it is a mistake as to fact or a mistake as to the
law governing the issue, and considers the possibility of a partial defence for
mistaken defenders.

17. Chapter 8 contains a summary of the Commission’s provisional
recommendations.

18. This Consultation Paper is intended to form the basis for discussion and
accordingly the recommendations made are provisional in nature. Following
further consideration of the issues and consultation with interested parties,
the Commission will make its final recommendations. Submissions on the
provisional recommendations contained in this Consultation Paper are
welcome. In order that the Commission’s final Report may be made
available as soon as possible, those who wish to do so are requested to send



their submissions in writing by post to the Commission or by email to
info@lawreform.ie by 30 April 2007.



CHAPTER 1 OVERVIEW OF LEGITIMATE DEFENCE

A Introduction

1.01 As noted above, this Consultation Paper seeks to examine and set
out the law on Legitimate Defence in Ireland and in other common law
jurisdictions. It will look particularly at the various requirements that exist
in relation to the defence.

1.02 However, before embarking on this examination, it is necessary to
consider further the principle of legality and how the generalised test of
reasonableness which now appears to govern the defence of legitimate
defence affects this principle. It is also necessary to define the meaning of
“lethal defensive force” and to consider the relevance of the legitimate
defence provisions contained in the Non-Fatal Offences Against the Person
Act 1997.

B Reasonableness and The Principle of Legality

1.03 The starting point in identifying the rules which govern the
defence of legitimate defence is the oft-quoted passage of the 1879 Criminal
Law Commissioners:

“We take one great principle of the common law to be, that
though it sanctions the defence of a man’s person, liberty, and
property against illegal violence, and permits the use of force to
prevent crimes, to preserve the public peace, and to bring
offenders to justice, yet all this is subject to the restriction that the
force used is necessary; that is, that the mischief sought to be
prevented could not be prevented by less violent means; and that
the mischief done by, or which might reasonably be anticipated
from the force used is not disproportioned to the injury or
mischief which it is intended to prevent.”1

1.04 Though this passage only touches upon some of the key issues
which arise in legitimate defence, it stands in stark contrast to the

! (1879) C2345 at 11. The Commissioners were Lord Blackburn and Stephen, Lush
and Barry JJ.



reasonableness test which has developed in the common law and now
governs the defence.

1.05 Despite the fact that legitimate defence is one of the key criminal
defences, it is questionable whether the defence as currently constituted
could be said to meet the ideals of the principle of legality. Abandoning the
framework of detailed rules and principles that evolved at common law over
a number of centuries, a generalised test of reasonableness has enveloped the
law of legitimate defence. Lawyers are familiar with the concept of
“reasonableness” in different areas of the law; yet, it is notoriously difficult
to define.

1.06 Whilst some would argue the earlier approach was unnecessarily
complex and rigid, others submit that the modern approach lacks the
precision to offer any real guidance to the courts or to society at large as to
the limits of acceptable conduct. It is true that the modern approach permits
flexibility and discretion, but at what cost? It may be argued that many of
the fundamental questions as to the proper limits of criminal liability are
concealed behind the reasonableness test.

1.07 One of the principal motivations for the adoption of the
reasonableness approach seems to have been the noble pursuit of greater
simplicity within the criminal law. Central to this aim has been the anxiety
as to whether juries are readily able to comprehend the law as it is directed to
them by trial judges. However, it is arguable that this drive for simplicity
fails to recognise that criminal offending can often not be understood in a
simple theoretical context; rather the law must reflect the complex reality of
the world of human interaction and therefore must be sufficiently elaborate
to reflect the many variables that make up criminal liability. If the
simplification of the law results in a test that offers juries little guidance,
then it may be questioned whether their job has been made any easier or
whether difficult questions of law and policy have merely been transferred
behind the closed door of the jury-room. Such a result would be unfair not
only to juries, but also to accused persons and the public at large. Whilst it
is crucial that juries play a central role in the criminal justice system,
precedence should be granted in the area in which they are most competent,
namely in relation to assessing credibility of testimony and other evidence
and weighing up and deciding on matters of fact.

C “Lethal Defensive Force”

1.08 How should “lethal defensive force” be defined? Should it
include the application of any defensive force that results in death or,
alternatively, is it necessary to take account of the defender’s intent or
purpose?



1.09 It is submitted that a simply result-based definition — that is,
“force that kills” — would be inadequate insofar as it would be inconsistent
with the intention-based general approach to criminal liability. Arguably a
higher standard of conduct should be expected of those who intentionally
apply lethal force in contrast to those who intentionally apply force but do
not intend to kill.

1.10 This view is reflected in the statutory provisions governing
legitimate defence in Australia and Canada. Hence, the Australian
Commonwealth Criminal Code Act 1995 and the Australian Capital
Territory Criminal Code 2002° distinguish defensive force where there is
intent to inflict death or serious injury from ordinary cases of legitimate
defence. Other statutory provisions in Queensland and the Northern
Territory impose stricter rules on the use of defensive force that is intended
or is likely to cause death or grievous bodily harm.*

1.11 A similar approach was adopted by the Court of Criminal Appeal
in People (AG) v Keatley’ The Court held that the high threshold
requirement for the use of lethal defensive force did not apply to cases in
which the defender did not intent to cause death nor could any oblique
intention be implied. The death in this case had been caused after a
relatively minor physical dispute involving the deceased and the appellant’s
brother. The appellant had stepped into the fray on his brother’s behalf and
had struck the deceased from behind with a blow that was described as not
very powerful. The deceased died not as a result of the blow but as a result
of his head striking an object as he fell to the ground. In these
circumstances, the stricter rules governing lethal defensive force did not

apply. 6

2 Section 10.4(3) of the Australian Commonwealth Criminal Code Act 1995.
Section 42(3) of the Australian Capital Territory Criminal Code 2002.

The requirements set out in section 271(1) of the Queensland Criminal Code, which
apply to force that “is not intended, and is not such as is likely, to cause death or
grievous bodily harm” are more lenient than those applying under the catchall
provision in subsection (2); the latter applies “even though [the defensive force] may
cause death or grievous bodily harm”. Similar wording appears in section 248 of the
Western Australian Criminal Code. Sections 28 and 27 of the Australian Northern
Territory Criminal Code distinguish between, on one hand, “force that will or is likely
to kill or cause grievous bodily harm” and that which is not likely to do so. Stricter
rules apply to the former.

5 [1954] IR 12.

[1954] IR 12 at 16. It seems likely that the Supreme Court adopted a similar view in
People (AG) v Quinn In that case, the appellant had punched the deceased during a
dispute, causing the deceased to fall to the ground and fatally strike his head. Again,
the issue was whether the blow amounted to manslaughter as the Court accepted that
death could not even have been reasonably expected to result.



1.12 It is submitted that the lethal defensive force should be defined so
as to be consistent with the intent requirements as identified in the
Commission’s Consultation Paper on Homicide: The Mental Element in
Murder. To the extent that the defender does not satisfy these intent
requirements, the law should be governed by the same rules as apply to non-
fatal legitimate defence.

1.13 This could be achieved in two ways. First, the Non-Fatal
Olffences against the Person Act 1997 could be amended to allow for this
hybrid approach.® However, it is submitted that it is likely to cause
unnecessary confusion if an Act relating to ‘“non-fatal” offences were
extended to cases in which death is caused. In order to achieve greatest
clarity a better approach would be to set out explicitly in a specific
“homicide” provision the rules relating to the use of defensive force which
results in unintended death. Nevertheless, these rules should correspond
with those which govern non-fatal offences. Whilst a review of the 1997
Act is beyond the scope of this Paper, many of the comments made in this
paper may have relevance to that Act.

1.14 It must be conceded that the creation of separate rules governing
intentional and unintentional lethal force could create practical difficulties in
trials in which the question of lethal intent is disputed: in these
circumstances, the trial judge would have to direct juries on both sets of
rules. Nevertheless, if the law is to reflect properly the lower culpability of a
defender who does not intend the death of his attacker, then this would
appear to be an unavoidable complication.

D The Non-Fatal Offences against the Person Act 1997

1.15 Sections 18-20 of the Non-Fatal Offences against the Person Act
1997 (“1997 Act”) govern the use of legitimate defensive force in non-fatal
cases. However, an argument may be made that the somewhat ambiguous
language contained in the Act is sufficiently broad also to govern the
legitimate defence in cases of homicide. To understand how this potential
anomaly has arisen, it is necessary to consider carefully the wording of the
Act.

Law Reform Commission Consultation Paper on Homicide: The Mental Element in
Murder (LRC CP 17 —2001).

The 1997 Act does not currently permit this hybrid approach; either it codifies the law
relating to lethal defensive force (and abolishes the common law) or it has no
application to fatal cases whatsoever: section 22(2) of the Non-Fatal Offences against
the Person Act 1997. For discussion, see paragraphs 1.15-1.19.



1.16 On the one hand, both the Short and Long Titles of the 1997 Act
suggest that it is confined to “non-fatal offences”.” Furthermore, the
Commission’s 1994 Report on Non-Fatal Offences Against the Person,"
upon which the 1997 Act was based, expressly restricted its ambit to non-

fatal offences.'!

1.17 On the other hand, the provisions of the 1997 Act do not expressly
draw any distinction between fatal and non-fatal uses of defensive force.'
Furthermore, the draft clause contained in the Commission’s 1994 Report
drew heavily on a draft Criminal Law Bill proposed by the Law Commission
of England and Wales; the general part and defences contained in that Bill
were intended to apply to both fatal and non-fatal offences alike."

1.18 If the 1997 Act does apply to cases of homicide, then the Act
states that the common law rules, as articulated in cases such as People (AG)
v Keatley'* and People (AG) v Dwyer," have been abolished. '°

The Long Title states: “An act to revise the law relating to the main non-fatal offences
against the person and to provide for connected matters.” However, it might be said
that the “non-fatal” reference in the Long Title refers only to the type of offences
contained in the Act and not to the type of defences, which presumably fall under the
description of “connected matters”. Likewise, the Explanatory Memorandum to the
Non-Fatal Offences against the Person Bill 1997 states that it refers to “the law
dealing with the main non-fatal offences against the person” but later indicates
ambiguously that the legitimate defence provisions “[govern] the use of force in
public and private defence” without clarifying whether or not this is limited to non-
fatal force.

10 LRC 45-1994.

The Commission explained in the introduction to its Report: “We decided to divide
our study of offences against the person into two reports, one on non-fatal offences,
the other on criminal homicide, and to deal first with non-fatal offences”: LRC 45-
1994 at 1.

12 See Charleton, McDermott & Bolger Criminal Law (Butterworths 1999) at 1044.

Report of the Law Commission of England and Wales Legislating the Criminal Code:
Offences Against the Person and General Principles (No 218, 1993). The Report
emphasises, at 46, that Part II of the proposed Criminal Law Bill, which deals with
defences and general principles, “goes further than merely applying that part of the
general law in the case of offences against the person. Rather, it legislates for the
defences and principles to apply throughout the criminal law, in respect of all
offences.” See, for discussion, McAuley & McCutcheon Criminal Liability (Round
Hall Sweet & Maxwell 2000) at 764. However, it should be noted that, unlike the
Criminal Law Bill, the 1997 Act contains no express provision stating that the defence
and general principles apply to all offences.

1 [1954] IR 12.
15 [1972] IR 416.
e Section 22(2) Non-Fatal Offences against the Person Act 1997 states that the Act

codified the law of legitimate defence and abolished “any defence available under

9



1.19 Interestingly, this issue does not appear to have arisen directly for
determination by the appellate courts. Nevertheless, to date the Court of
Criminal Appeal appears to have assumed that the common law Plea
recognised in Dwyer continues to apply notwithstanding the enactment of
the 1997 Act."” One might assume, therefore, that the Courts have taken the
view that the common law is undisturbed. However, it is difficult to draw
any firm conclusions on this point; consequently, this paper will analyse the
Irish law of legitimate defence in homicide from the perspective of both the
common law and the 1997 Act.

common law in respect of the use of force within the meaning of [the legitimate
defence provisions]”.

People (DPP) v Dunne Court of Criminal Appeal Geoghegan, O’Higgins and Peart JJ
25 November 2002.. See also People (DPP) v Kelly [2000] 2 IR 1 at 10, in which the
Court of Criminal Appeal contrasted the partial defence of provocation, with which
the case was directly concerned, with the plea of excessive defence, referring with
apparent approval to Dwyer.

10



CHAPTER 2 THE THRESHOLD REQUIREMENT

A Introduction

2.01 In this chapter, the Commission discusses the threshold
requirement in the 4 categories of legitimate defence- defence of the person;
defence of property; the use of force to effect arrests and the use of force to
prevent crime. It considers the type of threats necessary to allow a defender
to resort to lethal defensive force. It also discusses whether lethal force may
ever be used to defend property and what types of situation (if any) would
warrant the use of lethal force for the prevention of crimes or for the
apprehension of those who commit them.

B The Threshold Requirement

2.02 This Chapter considers whether it is possible to develop a
“threshold requirement”" which would identify in advance an exhaustive list
of interests which are of such importance that their protection could warrant
the use of lethal defensive force, that is, it would prescribe a clear minimum
legal standard which, if not reached, would prohibit the use of lethal force.
Not only would the threshold test have the practical benefit of filtering out
unmeritorious claims to legitimate defence, but it could also play an
instructive role insofar as it would provide individuals with concrete
standards to gauge their conduct.

2.03 Some difficult issues arise in this chapter, and the Commission
notes that on the one hand, the sanctity of human life is at stake and
therefore the law must keep a tight rein on the use of lethal force; while on
the other, it is important that the threshold should not be set so high that
legitimate acts of defence are criminalised.

2.04 Many common law jurisdictions have responded to this dilemma
by refraining from setting any threshold tests whatsoever. A common

Robinson expresses the same idea with different terminology; he refers to the
“triggering conditions” which he describes as the “circumstances that must exist
before the actor will be eligible to act under a justification.” Robinson “Criminal Law
Defenses: A Systematic Analysis” (1982) 82 Columbia Law Review 199 at 216. See
also Clarkson & Keating Criminal Law: Text and Materials (2nd ed Sweet &
Maxwell 1990) at 293.
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argument is that it is impossible to do so with any degree of certainty given
the many factual permutations that may arise in cases of legitimate defence.
Advocates of this approach favour a generalised defence typically based on
the test of “reasonableness”.

2.05 However, others argue that, particularly where liability for serious
offences is concerned, it is of the utmost importance that the rules of conduct
are clearly stated. This view is based on the “principle of legality”’; namely,
“the idea that conduct should not be punished as criminal unless it has been
clearly and precisely prohibited by the terms of a pre-existing rule of law.””
Whilst the principle is usually associated with offences, it seems equally
applicable to the definition of those defences which seek to set limits to what
the citizen may or may not lawfully do. On this reasoning, a defender “is
entitled to fair warning as to the limits of any possible criminal sanction”.’
The aim of a “threshold test”, therefore, is to define the ambit of legitimate
defence with maximum certainty. Whether this aim is valid, and indeed
whether it is achievable, is the subject of this chapter.

C The Categories of Legitimate Defence

2.06 Legitimate defence can be broken down into four categories of
defence, namely:

e Defence of the person (self-defence and defence of others);
e Defence of property;

e The use of force to effect an arrest;

e The use of force to prevent crime.

2.07 The first two categories — defence of the person and defence of
property — respond largely to threats to individual interests and therefore are
grouped together under the heading of “private defence”.* The latter two
categories — the use of force to effect arrests and prevent crime — respond
largely to threats to societal interests and therefore are labelled the “public

defences”.’

2 McAuley & McCutcheon Criminal Liability (Round Hall Sweet & Maxwell 2000) at
42. For discussion of the origins and development of the principle of legality, see 42-
56.

’ Ibid at 773.

The terms ‘public defence’ and ‘private defence’ are adopted in Smith & Hogan
Criminal Law (9‘h ed Butterworths 1999), at 252; see also, Williams Textbook of
Criminal Law (Stevens & Sons 1978) at 449.

For a discussion of the different interests addressed by public and private defence, see
State v Sundberg (1980) 611 P2d 44 at 47 (Supreme Court of Alaska).

12



2.08 The public and private defences are conceptually distinct.
Nevertheless, in some cases it may appear that both are applicable on the
facts. For example, consider a scenario in which a defender uses lethal force
against a knife-wielding attacker. Whilst the defensive force might be
categorised as an example of public defence — say, to prevent a crime of
attempted murder or even effect an arrest — it is submitted that it is better
understood primarily as a case of self-defence. In legitimate defence, the
protection of the lives of innocent victims is viewed as the paramount
consideration. Individual interests in the protection of property and societal
interests in upholding the law are secondary considerations.

D Defence of the Person

2.09 Threats to the person represent the most common ground upon
which legitimate defence is claimed. This section explores whether it is
possible to identify a minimum level of threat to the person which would
justify lethal defensive force: for example, would threats of serious harm be
completely ruled out of contention for the defence? What about threats of
rape, or confinement, where no risk of death or even long term physical
harm arises?

2.10 The most straightforward approach would be to permit lethal
defensive force only in response to deadly threats. This formula would
present not only the simplest proposition to be applied by juries, but it would
also provide the utmost respect for the sanctity of life of the attacker, which
could be forfeited only to save the life of another human being.

2.11 However, it will be seen that, to a greater or lesser extent,
common law jurisdictions make allowance for lethal responses to non-deadly
threats. If this is appropriate, the difficult problem arises as to where to draw
the line.

(1) Threats of Physical Harm (Excluding Rape)

2.12 This section considers the types of physical threats that might
satisfy the threshold requirement.’

(a) The Irish Approach

2.13 Traditionally the Irish courts have maintained a minimum

threshold requirement for the use of lethal defensive force, albeit that the
nature of this requirement has varied from time to time. For example, in
People (AG) v Keatley’ the Supreme Court indicated that resort might be had

6 Excluded from this section, however, is a discussion of threats of rape and other

sexual offences; this category is often treated separately by the courts and therefore
the same approach will be adopted here.

7 [1954] IR 12.
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to lethal defensive force to repel “some felony involving violence or from
some forcible and atrocious crime”; an attack amounting to a misdemeanour
such as assault would be insufficient.® In contrast, Walsh J indicated in the
Supreme Court decision of Attorney-General v Dwyer that there must be a
threat endangering life.’

2.14 Whether either of these threshold tests continue to apply is a
matter of speculation given the Court of Criminal Appeal’s conflicting
approval of both the Palmer “reasonableness” approach and the Dwyer
threshold requirement in the more recent case of People (DPP) v Clarke."
Furthermore, if the Non-Fatal Offences against the Person Act 1997 has
codified the law in relation to the use of lethal defensive force then the
threshold requirement has been replaced with the test of “reasonableness”.

(b) Comparative Law

2.15 Broadly speaking, two approaches to the issue of physical threats
and the threshold requirement may be discerned. Some jurisdictions have
attempted to define a threshold test, typically requiring a threat of death or
serious injury. Conversely, in other jurisdictions, the threshold requirement
has been abandoned in favour of a proportionality requirement or, more
commonly, a generalised test of “reasonableness”. A classic pronouncement
of the latter is found in the Privy Council judgment in Palmer v R."
Adopting a “common sense” approach relying on no strict legal formula, the
Committee preferred to state the legitimate defence as simply a test of “what

is reasonably necessary”:'?

“Some attacks may be serious and dangerous. Others may not be.
If there is some relatively minor attack it would not be common
sense to permit some action of retaliation which was wholly out of
proportion to the necessities of the situation.... Of all these
matters the good sense of the jury will be the arbiter.”"

8 People (Attorney-General) v Keatley [1954] IR 12 at 16. The Court held that a lesser
threshold test applied where the defender killed unintentionally.
’ People (AG) v Dwyer [1972] IR 416 at 420: “[TThe homicide is not unlawful if the

accused believed on reasonable grounds that his life was in danger and that the force
used by him was reasonably necessary for his protection.” (Emphasis added).

10 [1994] 3 IR 289 at 298-300.
a [1971] AC 814.

12 Ibid at 831.

13 Ibid at 831-832.
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2.16 The broad nature of the proportionality test stated in this passage
is discussed further below'*. It suffices to note here that any remnants of the
traditional threshold rules were swept away by this decision."

2.17 In Zecevic v DPP'® this approach was adopted by the High Court
of Australia in relation to the Australian common law jurisdictions,
prompting one commentator to observe that there is no “specified... lower
threshold of violence or threatened violence” for lethal defensive force.
However, it should be noted that the majority of the High Court did observe
that a threat would not “ordinarily” warrant a lethal defensive response
unless1 8the threat causes a reasonable apprehension of death or serious bodily
harm.

2.18 The reasonableness approach has also been adopted in a number
of jurisdictions, including Tasmania'® and New Zealand Crimes Act 1961.%°
The New Zealand Court of Appeal has held that this test has abolished any
threshold requirement:

“The defence is available in a wide variety of situations and is not
limited to situations where there is a danger of death or serious
bodily harm. The seriousness of the threat or attack is relevant at
the point of determining the reasonableness of the response.” *'

2.19 In contrast, many courts and legislatures have tackled the problem
of identifying a threshold level of threat. A classic example is the approach
adopted in Scotland. The Scottish courts have taken the view that the
sanctity of an attacker’s life demands that lethal defensive force may be
resorted to only in the event that the defender’s life is endangered.”
However, this limitation has been interpreted as permitting lethal responses
to threats of serious injury given that the latter entail a risk that may prove
fatal.”®  This approach has been largely replicated in the recently

See Chapter 6 below.

15 Williams Textbook of Criminal Law ( Stevens & Sons 1978) at 456.
e (1987) 71 ALR 641.

17 Gilles Criminal Law (4th ed LBC Information Services 1997) at 318.

18 (1987) 71 ALR 641 per Wilson, Dawson and Toohey JJ at paragraph 17 (Mason CJ
concurring).

Section 46 Tasmanian Criminal Code.
0 Section 48 New Zealand Crimes Act 1961.
= R v Kneale [1998] 2 NZLR 169 at 178.

2 See McCluskey v HM Advocate (1959) JC 39 and Elliot v HM Advocate (1987) SCCR
278, both discussed in Gordon Criminal Law (3™ ed W Green 2001) Volume 2 at 326.

3 Gordon Criminal Law (3™ ed W Green 2001) Volume 2 at 325.
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promulgated Draft Criminal Code for Scotland which states that lethal
defensive force should be permissible only “for the purpose of saving the
life, or protecting from serious injury” the person attacked.**

2.20 Threshold tests play a more prominent role in many criminal code
jurisdictions. For example, the statutory legitimate defence provisions in
force in Canada, Queensland and Western Australia permit lethal defensive
force only in response to a threat of death or grievous bodily harm.* A
similar test applies under the Northern Territory Criminal Code®® and the US
Model Penal Code.”’

2.21 However, the statutory threshold requirements set out above have
not escaped criticism.  Various Canadian law reform bodies have
recommended that a specific threshold test for lethal defensive force should
be abandoned in favour of a general provision that applies to fatal and non-
fatal defensive force.”

2.22 Recent legislation in Australia has taken a middle course by
specifying the general types of conduct that might warrant the use of lethal
defensive force (that is, excluding the defence of property or the prevention
of trespass) but otherwise leaves the response to be judged against a
reasonableness requirement.*’

) Threats of Rape and other Sexual Offences

2.23 Although threats of rape and other sexual offences may present a
risk of death or serious injury (and therefore, would fall to be considered in
the above section), this section is concerned with threats of this type that do
not threaten serious long-term physical harm. The question is, therefore,
whether lethal defensive force may be used to repel threats of this kind

x See clause 23 of the Code, published under the auspices of the Scottish Law

Commission A Draft Criminal Code for Scotland with Commentary (2003) at 64-65.
The commentary notes that a stricter approach is adopted than currently applied under
Scots law, but offers no explanation for the proposed change.

» Queensland Criminal Code, section 271(2); Western Australian Criminal Code,

section 248; Canadian Criminal Code, section 34(2).

26 Northern Territory Criminal Code, section 28.

2 Sections 3.04(2)(b) of the US Model Penal Code permits the use of lethal force in
defence of the person only where necessary to repel threats of “death, serious bodily
injury, kidnapping or sexual intercourse compelled by force or threat”.

8 See, for example, the Law Commission of Canada Working Paper on Criminal Law:

the general part — liability and defences (No 29 1982); Law Commission of Canada
Report on Recodifying Criminal Law (No 31 1987).

» Section 10.4(3) of the Commonwealth Criminal Code Act 1995 and section 42(3) of
the Australian Capital Territory Criminal Code 2002.
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notwithstanding the typical threshold requirement of a threat of death or
serious injury.

2.24 This issue does not appear to have arisen for determination before
the Irish courts. Accordingly, if the minimum threshold requirement is a
threat endangering life — as indicated by Walsh J in Attorney-General v
Dwyer™ — this would suggest that the use of lethal defence to prevent rape
would fall outside the ambit of legitimate defence. On the other hand, a
threat of rape would appear to satisfy the less strict threshold requirement
articulated in People (AG) v Keatley.’' If, however, the “reasonableness”
test has replaced the threshold requirement then it may be argued that it
would always be for the jury to decide whether a lethal response is warranted
regardless of the type of threat involved.

2.25 In a number of jurisdictions there is support for the use of lethal
defensive force in these circumstances.”> The US Model Penal Code, for
example, permits lethal defensive force to repel “sexual intercourse

compelled by force or threat”.*®

2.26 The Scottish courts have been more circumspect. Although they
have recognised that the threat of rape is an exception to the normal
requirement of a deadly threat,* this exception does not extend as far as
defence against “homosexual assaults”.”> Interestingly, the Draft Criminal
Code for Scotland has deliberately taken an even stricter line and excludes
from the ambit of the defence any acts likely to kill which are committed to

prevent rape.3 6

2.27 Although the Australian courts have now adopted the
“reasonableness” approach, it is relevant to note that previously lethal

30 People (AG) v Dwyer [1972] IR 416 at 420.

31 [1954] IR 12.

32 For example, it has been pointed out that in the United States, 36 States “explicitly

affirm a person’s right to use deadly force in self-defense when threatened with
forcible rape, even when that rape is not aggravated by physical injuries outside of the
rape itself”: McDonagh cited in Diamond “To Have But Not to Hold: Can ‘Resistance
Against Kidnapping’ Justify Lethal Self-Defense Against Incapacitated Batterers?”
(2002) 102 Columbia Law Review 729 at 746

33 Section 3.04 (2)(b) of the US Model Penal Code.

34 MeCluskey v HM Advocate [1959] JC 39 (High Court of Justiciary). For discussion
see Gordon Criminal Law (3rd ed W Green 2001) at 326-327.

3 See Elliot v HM Advocate [1987] SCCR 278 (High Court of Justiciary), following
McCluskey.

36 See clause 23 of the Code, published under the auspices of the Scottish Law

Commission A Draft Criminal Code for Scotland with Commentary (2003) at 64-65.
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defensive force had been permitted to repel threats of rape. >’ Adopting the
Palmer “reasonableness” approach in Zecevic v DPP,** the majority of the
High Court of Australia made no express reference to this issue. However,
the two minority judgments, whilst maintaining the traditional threshold
requirement of at least a threat of serious injury, expressed the view that
latitude should be afforded to defenders who responded to threats of a sexual
nature. Gaudron J held that a lethal defensive force might be permissible in
response to “a threat of sexual violation, in circumstances in which
reasonable apprehension stops short of death or serious bodily harm”.*
Similarly, Deane J held that “the concept of serious bodily harm should, in
an appropriate case, be expanded to include serious bodily abuse by way of,
for example, sexual abuse or prolonged incarceration”.*’

3) Protection of Liberty

2.28 Can a defender ever use lethal defensive force to overcome
forceful unlawful confinement? This question rarely arises in isolation given
that “kidnapping”™' or “false imprisonment” cases typically entail threats of
a more serious nature, such as serious harm or rape. However, this need not
always be the case. The question arises, therefore, whether the confinement
must be coupled with a threat to the physical safety of the defender in order
to ground a successful plea or whether the protection of liberty per se is
sufficient.

2.29 There are two arguments typically advanced in support of the
proposition that defence of one’s freedom simply is enough. First, it may be
argued that deprivation of liberty places the victim at constant risk of future
physical harm.** Alternatively, it may be argued that the deprivation of

37 See for example R v Lane [1983] 2 VR 449 (Supreme Court of Victoria).

38 (1987) 71 ALR 641.

3 1bid per Gaudron J at paragraph 5.

40 1bid per Deane J at paragraph 16.

4 In this jurisdiction the common law offences of kidnapping and false imprisonment

have been abolished and replaced with a broader statutory offence of false
imprisonment: sections 15 and 28 of the Non Fatal Offences Against the Person Act
1997. Under the new provisions, the presence of any aggravating factors, which
previously had distinguished the offence of kidnapping, is only relevant for the
purposes of sentencing and not the definition elements of the offence. The new
scheme is based on recommendations of the Law Reform Commission Report on
Non-Fatal Offences Against the Person (LRC 45 — 1994) at 314-320.

2 Diamond “To Have But Not to Hold: Can ‘Resistance Against Kidnapping’ Justify

Lethal Self-Defense Against Incapacitated Batterers?” (2002) 102 Columbia Law
Review 729 at 746-747. The commentator argues that this view accords most closely
with the US Model Penal Code which lists kidnapping alongside other violent crimes
that may authorise the use of lethal defensive force.

18



liberty, privacy, dignity and honour is such a fundamental violation of an
individual’s autonomy and self-determination that, even in the absence of a
risk of serious harm, it warrants the use of lethal defensive force.* As
Schopp argues, individuals are entitled to protect not only their “concrete
interests” — that is, their physical safety — but also their “personal
sovereignty” — the