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LAW REFORM COMMISSION’S ROLE

The Law Reform Commission is an independent statutory body established by the Law Reform
Commission Act 1975. The Commission’s principal role is to keep the law under review and to make
proposals for reform, in particular by recommending the enactment of legislation to clarify and modernise
the law. Since it was established, the Commission has published 150 documents (Consultation Papers
and Reports) containing proposals for law reform and these are all available at www.lawreform.ie. Most of
these proposals have led to reforming legislation.

The Commission’s role is carried out primarily under a Programme of Law Reform. Its Third Programme
of Law Reform 2008-2014 was prepared by the Commission following broad consultation and discussion.
In accordance with the 1975 Act, it was approved by the Government in December 2007 and placed
before both Houses of the Oireachtas. The Commission also works on specific matters referred to it by
the Attorney General under the 1975 Act. Since 2006, the Commission’s role includes two other areas of
activity, Statute Law Restatement and the Legislation Directory.

Statute Law Restatement involves the administrative consolidation of all amendments to an Act into a
single text, making legislation more accessible. Under the Statute Law (Restatement) Act 2002, where
this text is certified by the Attorney General it can be relied on as evidence of the law in question. The
Legislation Directory - previously called the Chronological Tables of the Statutes - is a searchable
annotated guide to legislative changes. After the Commission took over responsibility for this important
resource, it decided to change the name to Legislation Directory to indicate its function more clearly.
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INTRODUCTION

A Background to this Project

1. This Consultation Paper forms part of the Commission’s Third Programme of Law Reform
2008-2014," and involves an examination of the law related to personal debt, in particular the relevant
debt-related enforcement processes. In 2007, during the public consultation process that preceded the
drafting of the Third Programme of Law Reform, the Commission received a significant number of
submissions which drew attention to the need for reform in this area of Irish law. The Commission’s
decision to include it in the Third Programme, and to give priority to it, reflected the widespread view
expressed in these submissions that this area of law required examination.

2. The submissions received by the Commission in 2007 suggested in particular that current legal
procedures concerning personal debt claims and the enforcement of judgment debts against consumers
required a major review. The core subject matter of this Consultation Paper, therefore, is on the law
concerning the enforcement of money judgments and the pre-judgment procedures in claims for the
recovery of a contract debt. While the Commission recognises that procedures for the enforcement of
judgments other than money judgments could also be examined, this Consultation Paper concentrates on
the enforcement of money judgments because high-volume, low-value personal debt claims account for
the majority of enforcement proceedings. The Commission also emphasises that this Consultation Paper
deals primarily with the enforcement of judgments obtained against individual debtors, rather than
corporate debtors. This reflects the concerns raised during the public consultation which preceded the
Commission’s Third Programme of Law Reform on the need to review debt enforcement procedures
involving consumers.

B The Law on Personal Indebtedness in Context

3. The Commission was also aware, when drafting the Third Programme of Law Reform, that
important work by other bodies in this area of the law and the wider context of personal indebtedness had
already been undertaken, or was planned. This included work by the Free Legal Advice Centres (FLAC)
on the existing law of debt enforcement.? In the wider context within which this project must be
considered, the Commission was aware that, in 2006, the Government had already initiated a major
review of financial services legislation, which would include a review of the relevant regulatory framework
in Ireland.® For these reasons, the Commission noted that there was a specific need to be aware of the
work of these other bodies and to consult with them in carrying out this project.”

4. The Commission also recognises that the Consultation Paper’s focus on debt enforcement
involving individuals raises the wider context of personal indebtedness generally. In this respect, the
Commission has had the benefit of the analysis of the Commission of the European Communities® and of
the Committee of Ministers of the Council of Europe® outlining overarching approaches to personal over-
indebtedness. These approaches have identified the need to review legal proceedings concerning debt
recovery and procedures for the enforcement of judgments as part of a wider approach to addressing

! Report on the Third Programme of Law Reform 2008-2014 (LRC 86-2007), Project 2. In accordance with the
Law Reform Commission Act 1975, the contents of the Third Programme of Law Reform were approved by
Government in December 2007 and placed before both Houses of the Oireachtas.

In particular Joyce, An End Based on Means? (Free Legal Advice Centres, Dublin 2003).

In December 2006, the Government announced the establishment of an expert advisory group to modernise
and consolidate financial services legislation, referred to in the Commission’s Report on Vulnerable Adults and
the Law (LRC 83-2006), at paragraph 1.26.

4 Report on the Third Programme of Law Reform 2008-2014 (LRC 86-2007), p.11.

Towards A Common Operational European Definition of Over-Indebtedness (European Commission,
Directorate-General for Employment, Social Affairs and Equal Opportunities 2008).

Recommendation of the Committee of Ministers to member states on legal solutions to debt problems (Council
of Europe CM/Rec(2007)8, 2007)



over-indebtedness. Notably, the European Commission has highlighted the following six key “building
blocks” as forming part of an effective response to consumer over-indebtedness:

e Responsible borrowing

e Responsible lending

e Responsible arrears management
e Debt counselling

e Personal insolvency law, and

e Holistic court procedures.

5. The six-point framework is based on the twin goals of preventing the problem of over-
indebtedness and alleviating the problem for those households who are already over-indebted. This
framework provides an authoritative and extremely helpful basis on which to analyse the reform of debt
recovery and judgment debt enforcement procedures, and the Commission has used it as a reference
point throughout this Consultation Paper. The Commission fully appreciates, however, that not all of the
six “building blocks” contain subject-matter that are appropriate for review by the Commission; this is
because some involve very broad questions of economic and social policy. While the Commission
describes the extent to which, and whether, Irish law currently corresponds to international best practice
in these six major areas, the Commission has made provisional recommendations for law reform in only
some of these areas. The Commission now turns to explain how it has approached this.

C The Commission’s General Approach to this Project

6. In preparing this Consultation Paper, the Commission is fully aware of the importance of having in
place a modern and comprehensive legal framework to deal with personal indebtedness; it is a vital
matter of interest for many individuals in Ireland who face pressing financial worries. The Commission, in
carrying out its statutory mandate to keep the law under review, is conscious that some projects, such as
this one, require it to engage in a wide-ranging examination of the existing legal setting in order to place
any recommendations for reform in a proper context.

7. Indeed, as is clear from the length of this Consultation Paper, the range of issues that need to
be addressed are exceptionally wide and varied. They include: preventative measures to address
personal indebtedness at an early stage; interventions to resolve debt problems in an efficient way; the
need to bring debt enforcement processes into line with international best standards; to question the utility
of imprisonment as a means of enforcement; and to place this in the context of relevant changes to the
financial services regulatory framework.

8. It is clear that, since 2008, a number of important initiatives have already been put in place
under the existing regulatory framework, such as the Code of Practice on Mortgage Arrears developed by
the Irish Financial Services Regulatory Authority. In the context of debt enforcement, the Enforcement of
Courts Orders (Amendment) Act 2009 was enacted in response to unconstitutional procedural defects in
the legislation that authorises imprisonment for those who “won’t pay” (as opposed to “can’t pay”) their
debts. In approaching the need to recommend further — and wide-ranging — reform in this area, the
Commission is therefore mindful of the responses already made to the pressing problems arising from
personal indebtedness.

9. In addition, the Commission is conscious that a number of legislative solutions to indebtedness
will arise in the context of the planned reform of the financial services legislation. Many of these involve
choices of a regulatory nature to which the Commission draws attention in this Consultation Paper but
which are either required by EC law, such as the requirements in the 2008 Consumer Credit Directive,’ or
are more appropriately considered in the overall context of the new financial services legislation. Thus,
while the Commission highlights these matters here, it considers that these should primarily be brought to
final decisions by other bodies and, ultimately, the Government and the Oireachtas. This is in keeping
with the Commission’s statutory mandate under the Law Reform Commission Act 1975 to identify, where

7 Directive 2008/48/EC.



appropriate, the elements of a law reform project that can be carried out by the Commission and those
that could suitably be carried out by another body.?

10. As a result, the Commission has prepared this Consultation Paper on the basis that it should
provide, to the greatest extent possible, a wide-ranging examination of the current law on personal
indebtedness. The Commission has also had the benefit of hearing the insights and views of many key
organisations and individuals with an interest in this area, and has had regard to the wide literature that
exists. In approaching the question of legislative and other solutions, the Commission has attempted to
identify those which should be addressed by other bodies and those which could suitably be dealt with by
the Commission. It will be apparent from a number of matters addressed in this Paper that the line
between these two categories is not always completely clear, and the Commission will particularly
welcome views and submissions on this in the consultation period after the publication of this
Consultation Paper.

D Categorisation of Issues Used in this Consultation Paper

11. As already mentioned, the Commission has adopted the categorisation of issues concerning
indebtedness developed by the European Commission.” This involves six major areas: responsible
borrowing and money management; responsible lending; responsible arrears management; debt
counselling services; personal insolvency laws; and legal debt enforcement proceedings. It is clear from
these headings that the Commission’s primary focus in the Consultation Paper is on the fifth and sixth
areas, personal insolvency laws and legal debt enforcement proceedings. Nonetheless, as already
mentioned, proposals for reform in these areas can only be understood in the wider setting of the other
four areas, while it must equally be borne in mind that many of the solutions may need consideration by
bodies other than the Commission.

E Outline of the Consultation Paper

12. The Commission now turns to outlining briefly the main contents of the Consultation Paper.

D Chapter 1: Debtors and Creditors: Putting the Law of Debtors into Context

13. In Chapter 1, the Commission discusses some of the important issues raised by the problem of

debt and over-indebtedness so as to place the law on debt enforcement in its proper context. Part A of
the Chapter outlines the role of debt and credit in modern economies and societies, before describing the
consequential problem of over-indebtedness. The causes of debt difficulties are then explored in Part B,
with a view to illustrating the approach which the law should take to questions of debt enforcement. Part
C continues by illustrating the crucial distinction between debtors who cannot pay their debts and those
who refuse to pay (the important distinction between those who “can’t pay” and those who “won’t pay”).
Part D then outlines the various attitudes and approaches of creditors to debt management and
enforcement. As this Consultation Paper concentrates on the legal aspects of personal debt, a detailed
study of the causes and effects of over-indebtedness is outside its scope. Thus, when considering the
options for reform of the law on debt enforcement, this Consultation Paper does not extend to the social
and political measures which might assist in alleviating the problem of over-indebtedness.

(2) Chapter 2: A Framework for Reform

14. In Chapter 2, the Commission discusses the principles that have informed its approach in
making provisional recommendations for the reform of the law on personal debt. This has involved an
analysis by the Commission of the respective rights of creditors and debtors, as well as the interests of

Section 4(2)(a) of the Law Reform Commission Act 1975 empowers the Commission to indicate that reforms
arising from some aspects of a project should be made by the Commission, while other reforms from other
aspects should be made by another body. See also Report on the Third Programme of Law Reform 2008-
2014 (LRC 86-2007), pp.6-7, explaining why certain projects were excluded from the Third Programme of Law
Reform for this reason.

Towards A Common Operational European Definition of Over-Indebtedness (European Commission,
Directorate-General for Employment, Social Affairs and Equal Opportunities 2008).



society, which are at issue in this area of the law. The analysis pays particular attention to the rights and
interests recognised by the Constitution of Ireland and the European Convention on Human Rights.

15. Part A of the Chapter discusses the rights of creditors. These include the right of access to a
court and property rights. Part A concludes that these rights must be adequately respected by providing
effective mechanisms for enforcing court judgments, while noting that these rights are not absolute. Part
B outlines the rights of debtors, which equally must be protected, including the rights to fair procedures,
liberty, privacy and property. Part B draws two important conclusions: the law on debt enforcement must
strike an appropriate balance between the rights of creditors and debtors; and the law on debt
enforcement must be based on the principle of proportionality, so that while restrictions on debtors’ rights
are necessary they must always be appropriate.

16. Part C discusses the general interests of society that must be considered by the law in this
area. In this Part the Commission notes that the rule of law, the protection of basic principles of contract
law, and the objective of an efficient economy all demand that the mechanisms for the enforcement of
judgment debts should operate efficiently. The public interest in the prevention and alleviation of over-
indebtedness is also recognised as a legitimate aim which may justify restrictions on the rights of
creditors.

17. Part D of Chapter 2 draws conclusions from this discussion and presents a list of fundamental
principles that have guided the Commission’s provisional recommendations for reform in the Consultation
Paper. The Commission notes that the law on debt enforcement must be balanced, proportionate and
clear. Itis also fundamental that the law recognises the distinction between debtors who cannot pay and
those who refuse to pay (those who “can’t pay” and those who “won’t pay”), and that procedures must be
introduced to obtain more information about the means of debtors so that this distinction can be made in
individual cases. Finally, the Commission concludes that those who cannot pay should not be subject to
enforcement proceedings and that a system of debt settlement must be introduced to provide a solution
to the difficulties of the over-indebted.

3) Chapter 3: Debt and Over-indebtedness: the Current Law

18. In Chapter 3, the Commission outlines the current legal position concerning personal debt and
over-indebtedness in Ireland, in order to identify the areas that are appropriate for reform. The
Commission’s suggestions and recommendations as to the problem of over-indebtedness should be seen
within the context of its primary focus on reform of the law on debt enforcement. As already indicated,
Chapter 3 follows the framework proposed by the European Commission, which is based on the twin
goals of preventing the problem of over-indebtedness and alleviating the problem for those households
who are already over-indebted.

19. In response to an analysis of the causes of over-indebtedness, the European Commission has
proposed that the law should focus on three main areas in seeking to prevent this social problem.”® The
law must thus ensure responsible practices in lending, borrowing and arrears management. This Chapter
discusses the position in Irish law under each of these subject headings, and identifies some problems
(possible solutions are suggested for further consideration in Chapter 4).

20. Part A of Chapter 3 discusses the subject of responsible borrowing. It identifies two aspects to
this subject: financial education and the provision of information to consumers under consumer credit law.
Part A examines how financial education is currently provided, and discusses how, through a variety of
instruments, the law requires that certain information be provided to consumers about credit agreements.
The Commission then discusses the limitations of the current Irish position on financial education and the
provision of information to consumers. Part B discusses the subject of responsible lending. It first
outlines the justification for the principle of responsible lending, and describes its importance in preventing
over-indebtedness. The Commission then describes the current legal measures which seek to ensure
that responsible lending standards are observed, before continuing to highlight certain issues for
consideration in this area. Part C discusses the principle of responsible arrears management, and

Towards A Common Operational European Definition of Over-Indebtedness (European Commission,
Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 58ff.



describes how this principle is advanced both through legislation and through voluntary codes of practice.
The need to consider mechanisms to reinforce the principle is then discussed.

21. It is widely recognised that, in addition to legal measures which seek to prevent over-
indebtedness from arising, further measures are also needed to provide relief and rehabilitation for those
individuals who have become over-indebted."! It is unrealistic to think that preventive measures, no
matter how successful, can eradicate over-indebtedness completely, especially when the need to protect
the supply of credit is considered.*? It must be recognised that one consequence of a credit society is that
some individuals (admittedly a minority of those who use credit facilities) will become over-indebted, so
that some method of what is often described as debtor rehabilitation must be put in place.

22. Chapter 3 therefore also describes the position in Irish law concerning debtor rehabilitation
methods. This begins in Part D with a discussion of debt counselling. The current state of debt
counselling in Ireland is outlined, and issues which should be considered in this area are identified. Part
E presents an outline of the law on personal insolvency. The lIrish bankruptcy system, based on the
Bankruptcy Act 1988, is discussed and flaws in this system are highlighted. The Commission also
discusses various methods, outside the terms of the 1988 Act, which are used to remedy the difficulties of
over-indebted individuals in Ireland.

23. Part F of Chapter 3 describes current debt enforcement procedures under Irish law, some of
which are based on legislation from the 19" Century, such as the Debtors (Ireland) Act 1872. Indeed,
even the legislation enacted in the 20" Century required amendment, through the Enforcement of Courts
Orders (Amendment) Act 2009, because of unconstitutional procedural defects in the provisions that
authorise imprisonment for those who “won’t pay” (as opposed to “can’t pay”) their debts. This is a key
area of focus for this Consultation Paper and Part F provides, therefore, a detailed account of the various
methods of enforcing a judgment debt, and describes the procedural steps involved in each method. The
Commission describes the general process for the execution of a debt in the courts system. The
Commission also identifies the specific enforcement mechanisms, notably: execution against goods by
Sheriffs and County Registrars; instalment orders; garnishee orders; judgment mortgages; possession
orders; and the appointment of a receiver by way of equitable execution. The Commission identifies and
discusses several failings of the system of debt enforcement as a whole and of the specific enforcement
procedures in particular. It is clear that this system and the specific processes involved are in need of
comprehensive reform.

24. In Chapter 4 of the Consultation Paper, the Commission turns to make suggestions for further
consideration (primarily by other bodies) concerning the wider setting of indebtedness, while Chapters 5
and 6 make provisional recommendations for reform of the law, especially the law on debt enforcement.
In Chapter 4, the Commission deals with the first four areas identified by the European Commission in its
analysis of indebtedness. In Chapter 5, the Commission addresses personal insolvency law and
provisionally proposes a non-judicial debt settlement system for Ireland. In Chapter 6 the Commission
deals with provisional recommendations for the reform of judgment debt enforcement procedures.

(4) Chapter 4: Debt Management: Suggestions for Further Research

25. As indicated, Chapter 4 discusses the subjects of responsible borrowing, responsible lending,
responsible arrears management and debt counselling services. In Part A, the Commission notes that
the issue of financial education is largely one of social policy, which in general does not fall within the
Commission’s law reform remit. This Part therefore describes the reforms to the system of financial
education which are currently being made in Ireland and at European Union level. The Commission also
notes the reforms which are due to be made to Irish consumer credit law when the 2008 Consumer Credit
Directive is implemented.

26. Part B discusses the subject of responsible lending. The Commission refers to developments
under EU law and analyses the credit reporting systems in a number of countries. The Commission

See Recommendation of the Committee of Ministers to member states on legal solutions to debt problems
(Council of Europe CM/Rec(2007)8, 2007) Explanatory Memorandum paragraph 31.

12 Ibid.



suggests that consideration be given to whether the system of credit reporting in Ireland should be
expanded or otherwise improved. Part B also suggests some measures which could be adopted to curb
irresponsible lending practices, and examines whether the law of contract (notably the principles
concerning unconscionable contracts) could provide remedies for cases of irresponsible or unjust lending
practices. Finally, consideration is given to whether special rules on responsible lending are needed for
specialist lenders and to the impact of any proposed reforms in this area on the problem of financial
exclusion.

27. Part C of Chapter 4 discusses the question of responsible arrears management. The reform of
existing rules on arrears management in relation to mortgage loans is considered, followed by a
discussion of the possible introduction of legislation to regulate arrears management practices in cases of
non-mortgage loans. The Commission also considers whether a system for the regulation of debt
collection agencies should be introduced into Irish law. Part D discusses debt counselling, and the
Commission recognises that this is primarily a matter of social policy, but nonetheless identifies some
specific matters that warrant law reform, notably, the possibility of introducing a system for regulating
commercial debt advice agencies.

(5) Chapter 5: Personal Insolvency Law: Provisional Recommendations for Reform

28. In Chapter 5 the Commission makes provisional recommendations for the creation of a new
system of personal insolvency law in Ireland. In particular, the Commission proposes that a statutory non-
judicial debt settlement scheme should be introduced, which would supplement (though not necessarily
replace completely) the court-based scheme in the Bankruptcy Act 1988. The section examines
comparative models of personal insolvency law, and uses these to present a detailed model of the
proposed debt settlement system. The key principles which should inform this system are also
discussed, notably the concepts of: earned debt discharge; open access for honest and long-term
insolvent debtors; legally binding debt settlements as opposed to voluntary debt rescheduling
arrangements; the preservation of a reasonable standard of living for debtors; and a discharge period of
reasonable duration.

(6) Chapter 6: Enforcement Procedures: Provisional Recommendations for Reform

29. In Chapter 6, the Commission sets out a number of detailed provisional recommendations for
reform of debt claim and judgment enforcement procedures in Ireland. The Commission examines
systems of debt enforcement in a number of other countries, and provisionally recommends that the Irish
system needs fundamental reform. The proposed new system would be based on the introduction of a
central Debt Enforcement Office (which could build on the current arrangements) and the removal of
much (but not all) of debt enforcement proceedings from the courts. The key principles which should
underpin this new system are then identified, in particular: proportionate, balanced and appropriate
enforcement in each individual case; improved access to information on the means of debtors; clear and
simplified enforcement procedures; increased efficiency and accountability in enforcement; a holistic
approach to enforcement through interaction with the proposed debt settlement system; and the
encouragement of increased participation of debtors in enforcement proceedings. The Chapter
concludes by discussing potential reforms of the individual enforcement methods, and by considering how
these individual enforcement methods could operate under the proposed new system.

30. Chapter 7 contains a summary of the suggestions for consideration made in the Consultation
Paper (primarily those matters which would most likely be dealt with by bodies other than the
Commission) and a summary of the provisional recommendations (those matters which the Commission
will deal with in the Report which will follow from this Consultation Paper).

31. This Consultation Paper is intended to form the basis for discussion and therefore all the
recommendations made are provisional in nature. The Commission will make its final recommendations
on the subject of personal debt management and debt enforcement following further consideration of the
issues and further consultation with interested parties. This will include, in particular, further consideration
of those areas which other bodies are best placed to address and those which the Commission should
address in the Report which will follow from this Consultation Paper. Submissions on the provisional
recommendations included in this Consultation Paper are welcome. To enable the Commission to
proceed with the preparation of its final Report, those who wish to do so are requested to make their



submissions in writing by post to the Commission or by email to info@lawreform.ie by 31 December
20009.






CHAPTER 1 DEBTORS AND CREDITORS: PUTTING THE LAW OF DEBTORS INTO
CONTEXT

1.01 This chapter discusses some of the important issues raised by the problem of debt and over-
indebtedness so as to place the law on personal debt management and enforcement in its proper context.
Part A outlines the role of debt and credit in modern economies and societies, before describing the
consequential problem of over-indebtedness. The causes of debt difficulties are then explored in Part B,
with a view to illustrating the approach which the law should take to questions of debt enforcement. Part
C continues by illustrating the crucial distinction between debtors who cannot pay their debts and those
who refuse to pay. Part D then outlines the various attitudes and approaches of creditors to debt
management and enforcement. A detailed study of the causes and effects of over-indebtedness is
beyond the scope of this Consultation Paper, which aims to concentrate on the legal aspects of personal
debt.! Thus, when considering the options for reform of the law on debt enforcement, this Consultation
Paper does not suggest social, political and regulatory measures which could assist in alleviating the
problem of over-indebtedness.

A Indebtedness and Over-Indebtedness

1.02 The following section seeks to outline some key issues in relation to the role of debt in society
and the problem of over-indebtedness.

D Over-Indebtedness

1.03 It has been stated that the people of Europe now live in the era of the “Credit Society”.? In a

2007 Recommendation, Member States of the Council of Europe acknowledged that the use of credit has
become an essential part of their economies.’ The provision of consumer credit has become a vital tool
in the promotion of economic growth,* and the development of the consumer credit market also benefits
the well-being of private individuals.” This has the consequence that any reforms of the law on debt
enforcement must respect the important and beneficial role which credit, and so debt, plays in the
economy of a society.® The majority of credit agreements are beneficial to all parties involved and do not
end in default. In 2008-2009, while the total level of private sector credit in the economy was

For a deeper discussion of the problem of over-indebtedness, see for example Ramsay (ed.) Debtors and
Creditors (Professional Books Limited 1986); Ashlee Money Problems of the Poor: A Literature Review
(Heinemann Educational Books 1983); Towards A Common Operational European Definition of Over-
Indebtedness (European Commission, Directorate-General for Employment, Social Affairs and Equal
Opportunities 2008).

Niemi-Kiesildinen and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU
(2005) 11 rev at 4.

Recommendation of the Committee of Ministers to member states on legal solutions to debt problems (Council
of Europe CM/Rec (2007)8, 2007).

4 Ibid.

Recommendation of the Committee of Ministers to member states on legal solutions to debt problems (Council
of Europe CM/Rec (2007)8, 2007).

See e.g. Ramsay “Debtors and Creditors: Themes and Issues” in Ramsay (ed.) Debtors and Creditors
(Professional Books Limited 1986) at 8.



approximately €395 billion,” only approximately €350 million of unpaid civil debt was pursued through
court proceedings.® The pie-chart below, based on statistics from the UK’ illustrates this point that the
majority of credit agreements are repaid without difficulty.

Degree to which consumers are able to cope with bills and credit

commitments
m Keeping up with all bills & credit

1% commitments without any difficulty 1%

1%

Keeping up, but struggle from time to time
1%

m Keeping up, but constantly struggle 6%

M Falling behind with some bills or
commitments 26%

M Having real financial problems & have fallen
behind with many bhills or credit
commitments 66%

1.04 In this context it is important to distinguish between a situation of indebtedness and one of
over-indebtedness.’ Indebtedness can be said to refer to a commitment to repay moneys which a debtor
has borrowed and used."" In this regard indebtedness can be seen as a necessary and healthy
consequence of the provision of credit which is beneficial to society as a whole and to individuals.'? The
majority of credit agreements are repaid without difficulty and result in benefits for all parties to the
agreement.

1.05 In contrast, a situation of over-indebtedness arises where the borrowing commitments of a
debtor cannot be satisfied from the debtor's income within a reasonable time in the future.”® Over-
indebtedness leads to negative economic and social consequences, which will be outlined in more detail
below.'

Irish Economic Statistics 2009: Compendium of Irish Economic Statistics (Central Bank and Financial Services
Authority of Ireland 2009).

McBride, Sunday Independent, August 2 2009, citing statistics supplied by Business Pro.

Department for Business, Enterprise and Regulatory Reform Tackling Over-Indebtedness Annual Report 2007
(BERR 2008) at 23.

10 See Joyce An End Based on Means? (Free Legal Advice Centres Dublin 2003) at 12; O’Loughlin Credit
Consumption and Debt Accumulation among Low-Income Consumers: Key Consequences and Intervention
Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at 4.

H Joyce op cit.

12 See Recommendation of the Committee of Ministers to member states on legal solutions to debt problems

(Council of Europe CM/Rec (2007)8, 2007).

13 See Joyce An End Based on Means? (Free Legal Advice Centres Dublin 2003) at 12; See Reifner,

Kiesilainen, Huls, Springeneer Consumer Overindebtedness and Consumer Law in the European Union
(Report presented by the Institute for Financial Services e.v. Erasmus University Rotterdam/School of Law
University of Helsinki/Helsinki Collegium for Advanced Studies to Commission of the European Communities,
Health and Consumer Protection Directorate-General Contract Reference No. B5-1000/02/00353) at 18.

1 See paragraphs 1.11 to 1.15 below.
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1.06 There has been a huge growth in the provision of personal credit in Ireland in recent years.
During this time, lending to the personal sector grew at rates much faster than the increase in personal
disposable income over the same period.'> While the majority of credit contracts operate without difficulty,
and while studies show that a high level of consumer credit use does not necessarily lead to debt
problems,' this rise in consumer borrowing has led to serious financial difficulties for some individuals
and families, as the problem of over-indebtedness has emerged."” The increased marketing of and easy
access to credit, over-commitment by borrowers and unforeseen adverse economic events have resulted
in the problem of over-indebtedness becoming an increasingly widespread phenomenon.'® This has
raised concerns that many households and individuals are arriving at a situation of indebtedness whereby
they are unable to repay sums borrowed. Such a situation arose in the past, at least in the UK, at the end
of the 1980s, following a credit boom similar to that which has been witnessed in Ireland in recent times. "

1.07 There is no single standard definition of what conditions satisfy the term “over-indebtedness”,
nor on how this should be measured.?® Various studies of the problem at European level have however
attempted to propose a workable definition of the characteristics of over-indebtedness. Thus, the Council
of Europe has proposed a non-exhaustive definition whereby over-indebtedness includes, but is not
limited to: *'

“the situations where the debt burden of an individual or a family manifestly and/or on a long-
term basis exceeds the repayment capacity, resulting in systematic difficulties, and sometimes
in failure, in paying creditors.”

1.08 A recent study conducted by the European Commission has sought to establish a single
European definition of over-indebtedness.?’ This report notes that in economics, the term over-
commitment (which is used interchangeably with over-indebtedness) describes a situation of a temporary
or permanent disequilibrium in the budget of a household resulting from expected or unexpected
expenditure increases or from the household’s income decreases. Having discussed the conceptions of
over-indebtedness in the various Member States, the report draws together crucial elements which are
commonly present in the majority of definitions of over-indebtedness. These are:

i) Household: The household is the primary unit by which over-indebtedness is measured and
discussed.
ii) Contracted Financial Commitments: Most definitions of over-indebtedness take into account all

contractual commitments into which the household has entered, including mortgage
repayments, consumer credit commitments, rent payments as well as utility and telephone
bills. Informal commitments, such as those entered into within families, are excluded.

" Kelly and Reilly Credit Card Debt in Ireland: Recent Trends (2005) 1 Quarterly Bulletin at 85. This now stands

at 176% of disposable income: see paragraph 1.16 below.

16 Niemi-Kiesildinen and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU

(2005) 11 Rev at 7.

m Recommendation of the Committee of Ministers to member states on legal solutions to debt problems

Explanatory Memorandum (Council of Europe CM/Rec(2007)8, 2007) at paragraph 2.
18 Ibid

19 Kempson Over-Indebtedness in Britain; A Report to the Department of Trade and Industry (Personal Finance

Research Centre 2002) at 1.

20 See Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) and Niemi-Kiesilainen and
Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU (2005) 11 Rev at 5.

2 Recommendation of the Committee of Ministers to member states on legal solutions to debt problems

Explanatory Memorandum (Council of Europe CM/Rec(2007)8, 2007) at paragraph 16.

2 Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008)
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iii) Payment Capacity: This refers to the ability of the household to meet the expenses associated
with the contracted financial commitments. The core element of over-indebtedness is that there
is an inability on the part of the household to meet recurring expenses.

iv) Structural Basis: This factor requires the existence of a time dimension in any definition of
over-indebtedness. This means that an assessment of over-indebtedness should consider only
persistent and ongoing financial problems and ignore exceptional occasions of indebtedness
that may arise due to forgetfulness or other once-off occurrences.

V) Standard of Living: This criterion means that for a household to be classed as over-indebted, it
must be unable to meet its contractual commitments without reducing its minimum standard of
living.

Vi) llliquidity: This element recognises that an over-indebted household is unable to remedy the

situation by recourse to assets and other financial sources such as credit.”

Following this approach, the Combat Poverty Agency proposed a definition of over-indebtedness for
Ireland which stated that:

“People are over-indebted if their net resources (income and realisable assets) render them
persistently unable to meet essential living expenses and debt repayments as they fall due.”*

1.09 As the above statements illustrate, households which fit the over-indebtedness description
have fallen into debt and have no way of escaping their problems.” A situation of over-indebtedness will
usually involve multiple debts, with one Irish study showing that approximately 84% of the debt
counselling clients surveyed possessed two or more debts.? Generally such households will not owe
large amounts, but will possess insufficient surplus income after essential expenses to make repayments
to their creditors. Also, often such debtors will not possess assets of value which could be sold to meet
their debts.”’

1.10 The over-indebted debtor poses particular problems for the law of debt enforcement. As such
debtors simply lack the means to repay monies owed, traditional enforcement mechanisms are wasted if
applied to such debtors. Also, as enforcement proceedings are brought by one creditor to recover
payment of one debt, they fail to deal with the overall over-indebtedness of the debtor. For this reason,
this Consultation Paper advocates a nuanced approach and advances recommendations which seek to
provide solutions to the problematic situation of the over-indebted individual.

(2) Negative Social Consequences of Over-indebtedness

1.11 Over-indebtedness can generate significant social problems for households.?® As well as long-
term economic difficulties, these can include the social exclusion of families and a risk of jeopardising

2 Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 37.

24 Stamp A Policy Framework for Addressing Over-Indebtedness (Combat Poverty Agency 2009) at 7.

2 See The Insolvency Service Relief for the Indebted — An Alternative to Bankruptcy (The Insolvency Service

2005) at 12.

2 Women, Debt and Health (Joint Report of The Women’s Health Council and the Money Advice and Budgeting

Service 2007) at 9.

2 See The Insolvency Service Relief for the Indebted — An Alternative to Bankruptcy (The Insolvency Service

2005) at 12.

28 See e.g. Recommendation of the Committee of Ministers to member states on legal solutions to debt

problems Council of Europe CM/Rec (2007)8; Joyce An End Based on Means? (Free Legal Advice Centres
2003) at 13.
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children’s basic needs.” Other negative social consequences for the lives of debtors and their
households can include psychological and physical health problems.*

1.12 Recent research based on data from the European Community Household Panel has outlined
the adverse long-term effects of over-indebtedness on households, showing how over-indebtedness can
have a negative effect on home-ownership, employment, self-employment and health.*’  Over-
indebtedness was shown to have a very significant impact on employment, with arrears increasing the
likelihood of unemployment even up to four years after arrears first occurred.’> The study showed both
that householders who are currently employed are much less likely to remain employed if they have
recently incurred arrears and that repayment arrears increase the difficulty of finding a job for those
workers not currently employed. The existence of arrears also has a negative effect on a household’s
chance of owning its own home. While the study surprisingly indicated that indebtedness does not have
a significant effect on the likelihood of an individual starting a business and becoming self-employed, the
existence of debt problems among those already self-employed was shown to make such entrepreneurs
less likely to remain self-employed.

1.13 Indebtedness has also been shown to have a detrimental impact on health, with debt problems
almost doubling a household’s likelihood of experiencing health difficulties within the next year.** Irish
research has highlighted both the negative mental and physical implications of debt.* Over-indebtedness
was shown to lead to intense pressure and stress.  This burden was shown to lead to sleeping problems
and mental health difficulties such as depression. In a joint study by the Women’s Health Council and
MABS, two-thirds of the women surveyed suffered from stress and 38% experienced depression. Of
those surveyed, 19% reported insomnia and 8% had experienced panic attacks.*® Other Irish research
has also highlighted how the stress of debt difficulties can even increase the risk of suicide in some
cases.”’

1.14 The following tables, taken from the MABS/Women'’s Health Council study, serve to indicate
the impact of debt difficulties on a debtor’s health®®,

29 See e.g. Recommendation of the Committee of Ministers to member states on legal solutions to debt

problems Council of Europe CM/Rec (2007)8 Explanatory Memorandum at paragraph 36.

%0 See e.g. Joyce An End Based on Means? (Free Legal Advice Centres, Dublin 2003) at 13; Niemi-Kiesildinen

and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU (2005) 11 rev at 10-
11.

s Duygan-Bump and Grant Household Debt Repayment Behaviour: What Role do Institutions Play? Federal

Reserve Bank of Boston Working Paper No. QAUO08-3, (The Quantitative Analysis Unit of the Federal Reserve
Bank of Boston, 2008) available at: http://www.bos.frb.org/bankinfo/gau/index.htm at 7.

32 Ibid at 8.

% Duygan-Bump and Grant Household Debt Repayment Behaviour: What Role do Institutions Play? op cit. at 9.

3 Ibid.

% O’Loughlin Credit Consumption and Debt Accumulation among Low-Income Consumers: Key Consequences

and Intervention Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at 44.

%6 Women, Debt and Health (Joint Report of The Women'’s Health Council and the Money Advice and Budgeting

Service 2007) at 12.

37 O’Louglin op cit at 44.

38 Women, Debt and Health (Joint Report of The Women’s Health Council and the Money Advice and Budgeting

Service 2007) at 13.
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Figure 15. Emotional health problems mentioned during consultation
70
60
. o0
=
2 40
[
5 30
e
20
o ]
Depression Stress Anxlety Insomnia Panic Attacks

Figure 16. Physical health problems mentioned during consultation
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1.15 The negative effects of over-indebtedness are not only detrimental to indebted households

themselves, but also to society in general, which suffers financial loss. The cost to society includes
increased social welfare expenses, losses in income tax receipts, higher medical costs, and the costs of
accommodating evictees.*” Furthermore, it was estimated in the early 1990s in the UK that debt-related
stress and mental health problems cost approximately £5bn in lost work days alone, a figure which
undoubtedly has risen significantly in line with inflation.”” The decline of productivity resulting from over-
indebtedness in the UK has been conservatively estimated to be 30% of salary, which could translate to
costs of up to 1% of GDP when figures for the total number of the population experiencing debt difficulties
are considered.*' Furthermore, the economy suffers from reduced participation by over-indebted
individuals, with studies illustrating that the over-indebted household presents a lower
consumption/income ratio than other comparable households.*? This drop in spending among the over-

%9 See e.g. Recommendation of the Committee of Ministers to member states on legal solutions to debt

problems Council of Europe CM/Rec (2007)8 Explanatory Memorandum at paragraph 36.

40 Fair, Clear and Competitive: The Consumer Credit Market in the 21st Century (Department of Trade and

Industry White Paper December 2003) at 137.
4 Ibid at 138.

42 Niemi-Kiesildinen and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU

(2005) 11 rev at 10.
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indebted can be attributed to fact that these debtors tend to make sacrifices and reduce consumption in
order to repay their debts.

3) The Extent of the Problem
€) Recent Surges in the Level of Borrowing
1.16 Recent years have seen huge increases in the levels of personal debt in Ireland.*® Credit has

become much more widely available, and has been aggressively marketed. Thus while in 1995 the ratio
of household debt to income stood at 48%, in 2004 this figure jumped to 113%* and had grown to
approximately 176% in 2009. This is illustrated in the following table®.

Household debt as a % of disposable income
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Household Debt / Disp income ratios - Ireland is
moving up the league table

% increase in ratio
19495 2005 -D8 Year 1995-2008
1 Denmark 188 1 Denmark 260 2005 38%
2 Japan 130 2 Netherlands 246 2005 118%
3 Norway 119 Eﬁ_pway-— ————1895 _ H06 G4%
4 Metherlands 113 <@ Ireland 176 ) 2008 267%
5 UK 106 SUR—— 475 2008 63%
6 Canada 103 6 Australia 171 2006 106%
T Gemmany a7 7 New Zealand 160 2007 B7%
8 New Zealand 945 & Sweden 138 2006 54%
g us 93 aus 138 2007 48%
10 Sweden 80 10 Canada 130 2008 26%
11 Australia B3 11 Spain 130 2008 120%
12 Franme 68 12 Partupal 120 L 1238
13 Finland i< 13 Japan 109 2007 =16%
14 Spain 58 14 Finland 102 2006 0%
15 Belgiwm 57 15 Gemany 100 2006 3%
16 Partugab——+— 54 16 Austria BE 2006 1599
<17 reland 48> 17 Belgium 75 2006 32%
18 Austrla 34 18 France 72 2008 9%

43 See Kelly and Reilly “Credit Card Debt in Ireland: Recent Trends” (2005) 1 Quarterly Bulletin at 85.
4 Kelly and Reilly “Credit Card Debt in Ireland: Recent Trends” (2005) 1 Quarterly Bulletin at 88.

45 The Debt of the Nation: How we Fell in and out of Love with Debt (Amarach Research 2009), 4-5, available at
http://www.amarach.com (Accessed 15 September 2009).
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1.17 The greatest part of this increase in borrowing can be attributed to the increased number of
households taking residential mortgages, but other consumer borrowing for consumption has also risen at
a steady pace.*® The combination of this increased level of debt and straitened economic conditions has
in turn led to an increased level of over-indebtedness among Irish households in recent times. This
growth in the levels of credit present in the economy coupled with recent changes in economic conditions
has led to increases in the level of debt difficulties and default in Ireland. As is discussed below, the
primary causes of debt difficulties include job loss, and the growing levels of unemployment in Ireland
have meant that the level of default and over-indebtedness is growing rapidly.*” This is reflected in the
fact that as the seasonally adjusted annual average standardised unemployment rate rose from 4.6% in
2007 to 6.3% in 2008,*® the level of debt enforcement proceedings in Irish courts increased, as can be
seen from the following statistics.*’

High Court 2008 2007
Execution Orders 1,601 1,208
Renew Execution Order 71 52
Default judgment 1,186 881
Judgment Mortgage Affidavit 643 471
Judgment on Foot of Master’'s Order 241 196
Registered High Court Judgments 419 296
Circuit Court 2008 2007
Execution Orders 6, 844 4,911
Judgment Mortgage Affidavits 1,571 1, 266
Judgments Marked in the Office 10, 244 8,291
District Court 2008 2007
Summary Judgments 24,873 23, 389
Summons for attendance of debtor 13, 079 13, 459
Instalment Orders 9,271 10, 842
Committal Orders 4,620 6, 425

46 Kelly and Reilly “Credit Card Debt in Ireland: Recent Trends” (2005) 1 Quarterly Bulletin at 85. Here it is
stated that approximately 80% of lending to households is for housing purposes; 2% is for investment
purposes and the remainder is classified as consumer credit, which describes lending to households for
personal use in the consumption of goods and services.

47 The latest Central Statistics Office statistics available at the time of publication showed that the seasonally

adjusted standardised unemployment rate for July 2009 was 12.2%, a sharp increase from a level of 4.5% in

July 2007: these statistics are available online at: http://www.cso.ie/statistics/sasunemprates.htm
48 Central Statistics Office, available online at: http://www.cso.ie/px/pxeirestat/Dialog/Saveshow.asp

49 Annual Report 2008 (The Courts Service 2009) at 71.
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1.18 Figures provided by the Money Advice and Budgeting Service also indicate the rising levels of
over-indebtedness in recent times, showing a rise in the number of new clients contacting the service
from 14, 551 in 2006 to 19, 041 in 2008. Also, the amount of total initial arrears owed by new clients rose
from €92million in 2006 to €210million in 2008.°° A 2009 report of the Combat Poverty Agency notes that
a European study in 2005 found that 8% of Irish households reported arrears on at least one
commitment, and concludes from this study and others that approximately 7-10% of Irish households
were over-indebted in the years up to 2007.°" The report also notes that this figure is likely to have
increased substantially due to recent economic conditions, a view which is supported by the statistics
discussed above. This personal debt takes many forms and affects many different groups in society, as
is shown from the following discussion.

(b) Types of Borrowing

1.19 The following statistics compiled by the Money Advice and Budgeting Services provide an
insight into the types of credit used by Irish consumers, and the types of debt difficulties experienced.
This in turn illustrates the types of debts with which this Consultation Paper is primarily concerned.>?

Active Debt Types Q1 Q2 Q3 Q4

Personal loans with financial 1999 2287 2581 2286
institutions

Utilities 1675 1968 1886 1632
Credit Card 823 959 1161 994
Money Lender 429 460 440 341
Mortgage 258 328 409 347
Hire Purchase Loan 193 224 315 250
Rent 243 313 286 248
Overdraft 132 178 230 168
Fine 96 101 89 58

Sub Prime 11% 46 78 77

Catalogue 74 65 77 65

Waste Charges 34 40 53 41

1.20 Studies have shown that for low-income households, one of the main sources of debt will be

the running up of arrears on utility bills.>* One survey showed this to account for up to 40% of the debt

50 Statistics provided to the Commission by the Money Advice and Budgeting Service, January 2009.

51 Stamp A Policy Framework for Addressing Over-Indebtedness (Combat Poverty Agency 2009) at 10.

52 Statistics for Q1, Q2, Q3, Q4 2008 (The Money Advice and Budgeting Service) at 5, available at:

http://www.mabs.ie/publications/STATS/MABS%20stats%20Q1%20Q2%20Q3%20Q4%202008.pdf

53 New category added late Q1 2008.

> See O’Loughlin Credit Consumption and Debt Accumulation among Low-Income Consumers: Key

Consequences and Intervention Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at
47; Women, Debt and Health (Joint Report of The Women’s Health Council and the Money Advice and
Budgeting Service 2007) at 10.
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difficulties presented by women whose only income was from social welfare payments.® Delaying the
payment of bills is the primary manner in which low-income families tend to borrow in times of need.*

Moneylenders provide another source of credit to low-income households. Moneylenders usually provide
credit at rates far exceeding those of other mainstream lenders, and for this reason some debtors seek
alternative less expensive forms of credit where possible.”” Nonetheless, moneylenders remain popular
due to a variety of factors. These include the fact that a borrower may have difficulties obtaining credit
elsewhere due to a past default on a loan owed to another institution such as the credit union; the fact
that a borrower’s family may traditionally have used a local moneylender; and the lack of formalities and
scrutiny involved in obtaining a loan from a moneylender as opposed to a mainstream lender.”® Thus
ease of access is a major advantage of the moneylender as a source of credit. A survey of the
moneylending industry conducted by the Irish Financial Services Regulatory Authority in 2007 provided
the following statistics on the reasons why Irish consumers use licensed moneylenders, and the purposes
for which moneylending loans are used.*

Reasons for Choosing Moneylenders
35
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1.21 Those households in receipt of higher incomes tend not to incur arrears on bills, but instead

incur debt difficulties in relation to personal bank loans and credit card borrowings.®® Debt outstanding on
credit cards has increased significantly over recent times due to an increase in the number of credit cards
issued and the amount of debt outstanding per card.®’ This growth has been generated by an increased
market penetration of credit cards across Europe and a move towards electronic retail payment
methods.®” There has also been a connection between increasing affluence and the growth of credit card
use, and credit cards are linked to increased consumption.®®> These developments of increased affluence

% Women, Debt and Health (Joint Report of The Women’s Health Council and the Money Advice and Budgeting

Service 2007) at 10.

%6 O’Loughlin Credit Consumption and Debt Accumulation among Low-Income Consumers: Key Consequences

and Intervention Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at 7, citing McKay
“Envy, Debt: Penury or Necessity in Seven Deadly Sins: A New Look at Society through an Old Lens (ESRS
2005) at 28-31.

57 Ibid at 37.

%8 O’Loughlin Credit Consumption and Debt Accumulation among Low-Income Consumers op cit. at 27-28, 37-

38.

5 A Report on the Licensed Moneylending Industry (Irish Financial Services Regulatory Authority 2007) at 4.

60 Women, Debt and Health (Joint Report of The Women’s Health Council and the Money Advice and Budgeting

Service 2007) at 10.

61 Kelly and Reilly “Credit Card Debt in Ireland: Recent Trends” (2005) 1 Quarterly Bulletin at 99.

62 Ibid.

63 Kelly and Reilly op cit. at 87.
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and consumption in Irish society over recent years has seen “lifestyle-related” debt rise also among both
middle and low-income households, as households struggle to satisfy the pressure to live at a standard of
living which may be beyond their means, particularly in the context of child-related expenditure.®

1.22 Personal bank loans were traditionally more associated with those in employment and on
relatively higher incomes, while credit unions were the main personal loan provider for those on low-
incomes. While this largely remains true,®® recent developments have shown changes in these trends.
Thus mainstream banks remain perceived as primarily focused on middle and higher-income borrowers,
but prime as well as sub-prime lenders have developed to increasingly target low-income groups.®® At the
same time, there are indications that credit unions may have begun moving towards a middle-income
market, which would raise concerns as to access to credit for those on low incomes due to the recent
reduction in credit supply.

Category of Loan Amount % of Total Loans

€1 -€1,000 32.35%

€1,001 - €5,000 43.53%

€5,001 - €10,000 14.05%

€10,001 - €25,000 1.38%
€50,001 - €100,000 0.26%
€100,000+ 0.06%

1.23 The above table illustrates that the largest categories of credit union loans are for small

amounts, with over 75% of loans for less than €5000.°” This suggests that credit unions continue to
primarily lend comparatively small amounts. This may indicate that the role of credit unions in serving the
needs of low-income, small scale borrowers remains significant.

1.24 Residential mortgage lending grew at a rapid pace over recent years. Statistics released by
the Central Bank in 2008 show that the total value of residential mortgages provided to Irish residents
rose from approximately €34 billion in December 2001 to over €120 billion in June 2008. The increased
availability of mortgages can explain to a certain extent the huge increases in the total amount of debt
being presented by those now facing debt difficulties when compared to the situation of the traditional
over-indebted debtor of the past. The following table of mortgage lending statistics published by the
Central Bank in June 2009 provides a clear illustration of the growth in mortgage borrowing and lending
during the years 2004 to 2008, with levels of mortgage credit only beginning to fall during late 2008 and
2009.%

64 O’Loughlin Credit Consumption and Debt Accumulation among Low-Income Consumers: Key Consequences
and Intervention Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at 23-24, 48-50.

6 See O’Loughlin Credit Consumption and Debt Accumulation among Low-Income Consumers: Key
Consequences and Intervention Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at
49; Women Debt and Health (Joint Report of The Women’s Health Council and the Money Advice and
Budgeting Service 2007) at 10.

66 O’Loughlin op cit at 50.

o7 The table is drawn from lending statistics for 2007 supplied to the Commission by the Irish League of Credit
Unions.

68 Breakdown of Outstanding Residential Mortgages (Central Bank 2009), available at:

http://www.centralbank.ie/frame_main.asp?pg=pub_msta.asp&nv=pub_nav.asp
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Month | Principal Dwelling | Buy-to-Let Second Homes Total House

Houses Residential Mortgage Finance
Properties

€million | % €million | % €million | % €million %
Year- Y-on- Y-on- Y-on-Y
on- Y Y Rise
Year Rise Rise
Rise

June | 49,839 11,196 801 61, 837

2004

June | 65,108 | 30.6 16,212 | 44.8 | 910 135 | 82,230 | 33
2005

June | 79,026 | 21.4 24,071 | 48,5 | 1,206 32.6 | 104,303 | 26.8
2006

June | 84,108 | 6.4 30,329 | 25.6 | 1,358 12.5 | 115,704 | 10.9
2007

June | 86,646 | 3 32,440 | 7.3 1,483 9.2 120,569 | 4.2
2008

June | 81,728 | -5.7 30,667 | -5.5 1,254 | -154 | 113,649 | -5.7

2009
(©) Typical Debtor Descriptions
1.25 Traditionally, credit use has been highest among families with children, especially among lone

parents.”” The most prevalent group affected by debt remain young families from mid-20s to mid-40s.”
In terms of gender, women appear to be more vulnerable to debt problems than males, with women
contributing to over 60% of the client base of the MABS.”" A study of female clients of the MABS
described the typical woman presenting debt problems as a forty-year-old single parent with two
financially dependent children, living in local authority housing. Her income is a weekly social welfare
payment and her main debt issue is utility bills, with rent or mortgage arrears, bank loans and credit union
loans also problematic. Living on a low income is the main contributory factor to her debt difficulty.”? The
results of this study have been supported by a recent report of the Irish Financial Regulator, which states
that those individuals surveyed who had difficulties in keeping up with bills and commitments were more
likely to be lone parents with dependent children.”> It must however be emphasised that not all
individuals fitting this typical debtor profile will experience debt difficulties. Issues of money management

69 See e.g. Kempson Over-Indebtedness in Britain; A Report to the Department of Trade and Industry (Personal

Finance Research Centre 2002) at 10. Studies in Ireland indicate that one parent households have the
highest rates of consistent poverty at 31%, which shows a marked contrast to the national average of 7%.
See EU Survey on Income and Living Conditions (Central Statistics Office 2005).

o O’Loughlin Credit Consumption and Debt Accumulation among Low-Income Consumers: Key Consequences

and Intervention Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at 25.

& O’Loughlin op cit. at 24; Women, Debt and Health (Joint Report of The Women’s Health Council and the

Money Advice and Budgeting Service 2007) at 5.

e Women, Debt and Health op cit at 10.

& Financial Capability in Ireland: An Overview (Irish Financial Services Regulatory Authority 2009) at 8.
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skills and responsible conduct on the part of both debtor and creditor mean lead to different outcomes in
different cases, and it is important not to categorise debt situations too widely. It should be recalled in this
regard that the majority of consumer debts are repaid without difficulty, even by those sharing
characteristics with the average debtor profile.”*

1.26 The increase in recent years in the availability of credit has led to growth consumer borrowing
and in the number of residential mortgages granted by both prime and sub-prime lenders. This has in
turn led to a newer type of client presenting at the MABS, whose borrowings were not incurred in order to
provide for necessities, but instead were lifestyle-related.”” This client is employed or has only recently
lost his or her job, and his or her debts include a mortgage and “middle-class” forms of credit such as
personal loans, credit cards, overdrafts and mortgage top-ups. This type of client may possess multiple
debts in each of these categories, especially multiple credit cards due to the difficulty for credit card
lenders of identifying those potential borrowers who have previous borrowings with other companies.’”
The causes of debt in the case of a client such as this can be attributed to either a sudden change in
income, over-commitment or irresponsible lending, or a combination of some or all of these factors. The
recent economic downturn and accompanying surge in unemployment has increased the number of
debtors of this category. The following statistics of the MABS illustrate that while “traditional” debt
problems such as utilities and moneylender loans have remained at fairly constant rates from 2008 to
2009, the number of clients presenting difficulties with mortgage loans and credit card debts has
increased”’.

Debt Categories Q1 2008 Q1 2009 Q2 2008 Q2 2009
;’E;iinj Iinstilt(l);r(;is e o 3132 e 2544
Utilities 1675 2115 1968 1916
Credit Card 823 1520 959 1348
Money Lender 429 424 460 360
Mortgage 258 531 328 425
Hire Purchase Loan 193 483 224 334
Rent 243 259 313 205
Overdraft 132 208 178 278
Fine 96 109 101 64
Sub Prime 117 100 46 107
Catalogue 74 122 65 97
Waste Charges 34 74 40 38

74

75

76

77

78

See paragraph 1.03 above.

O’Loughlin Credit Consumption and Debt Accumulation among Low-Income Consumers: Key Consequences
and Intervention Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at 50.

O’Loughlin op cit at 30.

Statistics for Q1, Q2, Q3, Q4 2008 at 5; Statistics for Q1 2009 at 5; Statistics for Q2 2009 at 5 (The Money
Advice and Budgeting Service), available at: http://www.mabs.ie/publications/STATS/Stats_index.html.

New category added late Q1 2008.
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B Causes of Debt — Why are debts unpaid? Why are legal enforcement mechanisms

needed?
(1) Attitude of the Law to Debt Enforcement — The Delinquent Debtor
1.27 It has been noted that any system of debt enforcement will mirror the view of a society towards

debt and the role of credit in society.”” In particular, the law in this area reflects assumptions about the
characteristics of those involved. If society regards defaulters as immoral or dishonest it will create a
strongly coercive system of debt enforcement. In contrast, if society views defaulters as “inadequate” or
as having insufficient means to deal with debt problems, a less coercive and more rehabilitative system
will be preferred.

1.28 In the past, the debtor was traditionally viewed by the law as feckless, immoral or inadequate.®
Indeed, it is the assumption of willing and active default by debtors that necessitates a system of
enforcement, which is designed to extract money from those able but unwilling to pay.®' The idea of the
“cunning” debtor, dishonestly evading his or her obligations was a major factor in the retention of
imprisonment for debt in many jurisdictions,®” and is most likely the reason for the retention of the power
of the court to commit a debtor under s6 of the Enforcement of Court Orders Act 1940 (re-enacting with
modifications s18(a) of the Enforcement of Court Orders Act 1926).2> This is reflected in some of the
language used in the Dail debates on the 1940 Act, which called for the proposed Bill to “penalise”

“professional defaulters”.®

1.29 Recent research has, however, subjected this traditional view to scrutiny, and the analysis
below will show that in the majority of cases the failure to repay monies owed can be attributed to factors
other than the debtor’'s misconduct.®

(2) The Main Causes of Debt

1.30 Research has consistently shown that the large majority of people who fall into arrears with
their contractual commitments do so because they are in financial difficulty.® Only a minority of debts go
unpaid as a result of a refusal to pay by a debtor who possesses the means to do so, with some research
suggesting the number of deliberately evasive debtors may be as low as one in twenty.®” Greater
awareness of this fact is now prevalent among creditors, and several industry codes of practice refer to
the principle that creditors should assume that non-payment arises from financial difficulty rather than
from an unwillingness to pay.®®

9 Ramsay “Debtors and Creditors: Themes and Issues” in Ramsay (ed.) Debtors and Creditors (Professional

Books Limited 1986) at 2.
% Ibidat3.

8l See Wilson and Ford “Recovering Debt: The Effectiveness of Attachment of Earnings?” (1992) CJQ 363 at
375.

82 Ibid, citing Rubin “Law, Poverty and Imprisonment for Debt, 1869-1915” in Rubin and Sugarman (eds.) Law,

Economy and Society: Essays in the History of English Law (Abingdon: Professional Books 1984) at 289.

8 This section provides that a court shall not order the arrest and imprisonment of a debtor who has not

complied with an instalment order if that debtor can prove that this non-compliance was due neither to his or
her wilful refusal nor culpable neglect.

84 Dail Debates 28 May 1940. Dail Debates Vol 80 at 1079, per Mr Henry Morgan Dockrell T.D.

8 Ramsay “Debtors and Creditors: Themes and Issues” in Ramsay (ed.) Debtors and Creditors (Professional

Books Limited 1986) at 3.

86 See e.g. Dominy and Kempson Can’t Pay or Won'’t Pay? A Review of Creditor and Debtor Approaches to the

Non-Payment of Bills (Personal Finance Research Centre, University of Bristol, No. 4/03 2003) at 5.

87 See Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 77.

8 Ibid at 77, citing as an example the provisions of the UK (Water Services) Supply Licence Code.
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1.31 It is now generally accepted by research conducted in this area that changes in circumstances
or adverse events are the most common cause of arrears.®” Such changes in circumstances can, for
example, involve unemployment, relationship breakdown or ill health. As well as such financial shocks,
other factors which contribute to the accrual of debt include irresponsible borrowing, irresponsible lending
practices and poor money management skills. It must be noted when discussing these factors that it is
unlikely that there will be one single cause of a given debtor’s inability to meet his or her commitments,
and the factors below should be seen as a mixture of risk factors which combine with each other and with
certain triggering events to cause financial problems.”® This has been confirmed by a recent Irish study
conducted by the Women’s Health Council and MABS, where 84% of the MABS clients surveyed
attributed their debt difficulties to two or more contributory factors.”

€) Change in Income

1.32 A change in income is consistently cited as one of the principal reasons why debtors become
unable to make repayments, both in Ireland and in other jurisdictions.”> Almost half of debtors surveyed
in a relatively recent UK study named a drop in income, usually due to redundancy, as the main cause of
financial difficulty.” For this reason, large increases in debt problems are almost always related to
economic downturns.’*

1.33 Research drawn from the data of the European Community Household Panel shows that a
household which has recently suffered a redundancy or loss of employment is significantly more likely to
be in arrears over the next year, with the figures for Ireland illustrating that almost 16% of households in
this category fall into arrears.”

1.34 Other causes of a drop in income are the breakdown of relationships, and the giving up of work
due to ill health.”* Nonetheless these individual circumstances trail well behind unemployment as the

89 See Dominy and Kempson Can’t Pay or Won't Pay? A Review of Creditor and Debtor Approaches to the Non-

Payment of Bills (Personal Finance Research Centre, University of Bristol, No. 4/03 2003) at 5; Niemi-
Kiesilainen and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU (2005)
11 rev at 8; O’Loughlin Credit Consumption and Debt Accumulation among Low-Income Consumers: Key
Consequences and Intervention Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at
43.

% Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 27.

o Women, Debt and Health (Joint Report of The Women’s Health Council and the Money Advice and Budgeting

Service 2007) at 12.

92 See e.g. Kearns Mortgage Arrears in the 1990s: Lessons for Today (2003) (Autumn) Quarterly Bulletin 97 at

109; Towards A Common Operational European Definition of Over-Indebtedness (European Commission,
Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 23; Kempson Over-
Indebtedness in Britain; A Report to the Department of Trade and Industry (Personal Finance Research
Centre 2002) at 31.

% Kempson Over-Indebtedness in Britain; A Report to the Department of Trade and Industry (Personal Finance

Research Centre 2002) at 31.

9 Niemi-Kiesilainen and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU

(2005) 11 rev at 8.

% Duygan-Bump and Grant Household Debt Repayment Behaviour: What Role do Institutions Play? Federal

Reserve Bank of Boston Working Paper No. QAU08-3, (The Quantitative Analysis Unit of the Federal Reserve
Bank of Boston, 2008) available at: http://www.bos.frb.org/bankinfo/gau/index.htm at 13.

% Kempson Over-Indebtedness in Britain; A Report to the Department of Trade and Industry (Personal Finance

Research Centre 2002) at 31
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main cause of over-indebtedness, with some studies stating that these factors are responsible for
approximately ten per cent of the cases of over-indebtedness.”’

1.35 Overall, a loss of income or “income shock” can make a household over four times more likely
to fall into arrears when compared with a household which has experienced an improvement in income.”®
The table below, drawn from data of the European Community Household Panel, illustrates that the level
of households experiencing arrears difficulty is much greater among households which are subject to a
negative income shock.”’

Status of Borrowers Percentage of Borrowers in Arrears
Any arrears | Mortgage Other arrears
arrears
Overall 6.64% 1.39% 1.93%
No job loss 6.44% 1.35% 1.88%
Job loss 12.77% 2.64% 3.39%
No drop in income 6.12% 1.25% 1.81%
Drop in income 7.94% 1.73% 2.25%
No health problems 6.49% 1.36% 1.90%
Health shock 12.81% 2.26% 3.09%
1.36 While this table is useful in illustrating that much higher levels of arrears occur among those

who have been subject to an income or health “shock”, the number of debtors within these categories
who fall into default still constitutes a minority. Therefore it is important to note that not all individuals who
suffer one of the adverse events described above become over-indebted. This indicates that over-
indebtedness can be attributed to wide range of factors, and that money management skills on the part of
the debtor and responsible arrears management on the part of the creditor have a part to play in
preventing or contributing to over-indebtedness.

(b) Persistently Low Income

1.37 Studies conducted across the Member States of the European Union have shown that a low
income of itself, as opposed to a fall in income, is frequently presented as a reason for financial

o Niemi-Kiesilainen and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU

(2005) 11 rev at 8.

9 Duygan-Bump and Grant Household Debt Repayment Behaviour: What Role do Institutions Play? Federal

Reserve Bank of Boston Working Paper No. QAU08-3, available at:
http://www.bos.frb.org/bankinfo/gau/index.htm at 15.

9 Ibid at 27.
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difficulty.’® Indeed, one recent Irish study named “living on a low income” as the most commonly cited
cause of debt difficulties.™"

1.38 Households with the lowest incomes are generally most likely to incur financial problems and
are significantly more likely to miss scheduled debt payments.'’> There are two main reasons for this link
between low income and debt repayment difficulties.'” First, as we have seen above, households
encounter repayment problems when some unforeseen adverse event occurs. Households with low
incomes will be less financially equipped to cope with such adverse events due to a lack of an ability to
amass “rainy day” savings. Secondly, since households will only accrue arrears if they have borrowed
money in the first place, households with low incomes are more likely to encounter debt difficulties
because they are more likely to borrow to aid consumption in times of temporarily low income. '%

1.39 Long-term unemployment (as opposed to job loss) is a risk factor for this reason and when
employment status is considered, the greatest percentage of households falling into arrears is the
category classed as unemployed.'®

(©) Irresponsible Borrowing: Over-Burdensome Borrowing and Consumption

1.40 Responsible conduct is needed on the part of both creditors and debtors if responsible credit
agreements are to be created. Thus it can be seen that some financial difficulties of debtors arise from
irresponsible behaviour on the part of the borrower. Three main practices pose particular concern in this
regard.'®

141 First, the practice of re-financing and borrowing to pay bills can lead to serious financial
difficulties. This practice reduces repayments that households have to make on their total credit
repayments, but it is often only a short-term solution. The concern caused by this practice is heightened
by the fact that this refinancing is often secured on the borrower's home. Borrowing for these reasons is
an indication of financial stress and also occurs in households where a large proportion of income is
spent on either consumer credit alone or on consumer credit and a mortgage.

1.42 Secondly, the practice of taking out loans where the borrower has doubts about his or her own
ability to meet repayments is a practice which can lead to financial difficulty.’” Equal concerns arise

100 See Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 24; Duygan-Bump and
Grant Household Debt Repayment Behaviour: What Role do Institutions Play? Federal Reserve Bank of
Boston Working Paper No. QAUO08-3, available at: http://www.bos.frb.org/bankinfo/gau/index.htm at 12.

1ot Women, Debt and Health (Joint Report of The Women'’s Health Council and the Money Advice and Budgeting

Service 2007) at 12. Here living on a low income was named as the main trigger of debt by 38% of women
surveyed.

192 pid at 16.
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source of regular income into the household is also a relevant factor. Households whose income is derived
from wages and salaries tend to incur less risk of an inability to repay debts than those whose income is
provided by social welfare transfers
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where a borrower does not consider carefully whether or not he or she will be able to repay the monies
borrowed. It may be useful to note, however, that studies have shown that only a minority of borrowers
are not confident of being able to repay any amounts borrowed.

1.43 A third practice which may lead to financial difficulty is impulsive spending and unplanned
purchases on credit.'” Often this kind of borrowing is “lifestyle” spending, whereby largely, though not
exclusively, middle-class borrowers incur debt in order to sustain a certain lifestyle.'”” This practice has
been shown to have been influenced by a consumerist society which exerts pressure on consumers to
spend. Pan-European studies have shown these links between compulsive shopping, over-borrowing and
financial difficulties, with surveys of four European countries illustrating that a third of the adult population

could be classed as “addictive spenders”.'"

1.44 Studies across Europe have shown this to be a considerable cause of financial difficulty.'"
Irish studies have shown that the borrowing of large amounts, with high levels of repayment, can leave a
household very vulnerable to financial difficulties caused by a change in circumstances such as an
increase in interest rates.''? On the other hand, the borrowing of a large amount as part of a single loan
agreement does not lead to as high a risk of failure to repay as the entry into multiple loan agreements.’"
The more credit commitments a house must balance and the greater the proportion of its income which it
spends on making debt repayments, the greater the risk of debt difficulty.'™

1.45 The risk of over-commitment borne of consumerism is particularly acute in relation to borrowing
via credit card.'”™ Credit cards provide a source of credit for instant gratification and allow credit to be
accessed more easily than other traditional forms of lender or vendor credit. This may loosen borrower
discipline and lead to irrational borrowing behaviour, which can cause temporary or long term over-
indebtedness for users.'"

Kempson Over-Indebtedness in Britain; A Report to the Department of Trade and Industry (Personal Finance
Research Centre 2002) at 47.
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and Intervention Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at 43. Such
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Over-Indebtedness (European Commission, Directorate-General for Employment, Social Affairs and Equal
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1.46 Nonetheless, in practice it is often difficult to judge whether over-commitment has been the
result of strategic or irresponsible debtor behaviour or a desperate attempt to overcome difficult times.'"”
Often a household will borrow as a means of getting through periods of financial difficulty, for example
when a member of a household becomes unemployed. By borrowing in this way, debtors use credit as a
form of social insurance to compensate for the absence of public support systems in times of crisis.'"
Nonetheless, increased borrowing is not the only response of the already-indebted individual to adverse
circumstances. Studies illustrate that over-indebted households will also decrease consumption and
make sacrifices in order to repay debts.'"” Thus, while some credit card debtors are shown to keep their
cards for emergencies or use them to pay for bills and necessities, others return them to the lender on
entering financial difficulty.'?

1.47 In general while it is the better off who use credit to finance a consumer lifestyle, it is poorer
families who use credit to ease financial hardship.'?’ The above discussion makes it clear that the issue
of over-commitment is a complicated matter, depending on a variety of factors. Thus it can be said that
simple views of debtor abuse or creditor exploitation are unlikely to capture the complexity of the
question, and it is difficult to ascertain whether to apportion the blame for over-commitment in any given
situation on a lender, borrower, or merely on unavoidable external circumstances.'?

(d) Money Management

1.48 A similar risk factor to irresponsible borrowing is the absence of money management skills
among borrowers.'?® Studies in Germany and the UK found that approximately 20% of borrowers who
were in arrears attributed their inability to repay to poor money management.'” Poor money
management skills can manifest themselves in a number of ways, most of which stem from a lack of
financial literacy, a disorganised or relaxed approach to managing finances and an inexperience of the
operation of credit.
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findings are drawn from societies in which consumer bankruptcy is much more common than in Ireland, and
so adjustments may need to be made to these conclusions in the Irish context, as already-indebted
consumers may be less reluctant to incur debts in this manner where the opportunity to discharge such debts
under a consumer insolvency scheme is unavailable.
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1.49 A specific aspect of poor money management skills is the lack of awareness among
consumers of the terms and conditions of the credit agreements into which they enter.'”® This can in part
be attributed to a lack of financial literacy, which is a recurring characteristic among individuals
experiencing difficulties in making debt repayments. In particular, consumers have been shown to be
unaware of cancellation rights and interest rates. Recent Irish research has indicated that many of those
experiencing debt difficulties were not originally aware of the level of interest being charged on their
loans.'”® In this regard the findings of the recent study on financial capability conducted by the Irish
Financial Services Regulatory Authority are very relevant, and these are discussed further in Chapter 3.'?’

1.50 It must be noted however that advances have been made in the provision of information to
borrowers during the pre-contractual stage by the Consumer Credit Act 1995, the IFSRA Consumer
Protection Code and the 2008 EC Consumer Credit Directive'”® (due to be implemented by May 2010).
Nonetheless, the effectiveness of such measures requiring the provision of information to consumers has
been questioned, as such information may be of little value to borrowers who do not possess the
necessary financial literacy skills to comprehend and use them.'?’

(e) Irresponsible Lending

151 As mentioned above,’*® a sound credit agreement requires appropriately responsible conduct

on the part of both the creditor and debtor. In a highly competitive credit market, the most profitable
customers may also be those who carry the greatest risk for lenders.”' Some studies have noted that the
range of credit options available to lower-income customers through both the prime and sub-prime
markets has rapidly increased, resulting in easier access to credit, particularly of an unsecured nature. '*?
This wider availability of credit has been coupled with aggressive marketing of credit, which though
affecting all society, is often particularly aimed at vulnerable lower-income consumers.®® Thus the
guestion arises as to the responsibility of creditors for debts going unpaid when money is lent to high-risk
borrowers.

1.52 The most obvious aspect of this problem of irresponsible lending is where lenders advance
credit to a borrower without conducting an adequate assessment of a borrower’s ability to repay. Lenders
may fail to take into account the entirety of a borrower’s existing obligations before lending. In addition,
lenders may neglect to conduct a “stress test” to ensure that a borrower will remain able to repay the loan
in the event of a change in his or her financial circumstances. While it is to be expected that lenders will
usually perform a creditworthiness assessment of a borrower in advance of a credit agreement, a number
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of disincentives exist to doing so."** First, lenders may provide a risky loan where the loan is secured

against an asset such as the borrower's home, as it retains the option of selling the secured asset in the
case of default. Other options available to the lender in such a situation would involve transferring the
risk of default to third parties by issuing residential mortgage-backed securities or even selling the loan
portfolio."® In addition, as consumer credit markets became ever more competitive in recent years,
lenders may have incentives not to undertake thorough creditworthiness assessments to speed up the
loan process and gain new clients as quickly as possible.”® Similarly, credit intermediaries and the
employees of lending institutions may be paid on a commission-basis and may have incentives to issue
loans without suitable creditworthiness assessments, or may be encouraged to provide a credit product
which is unsuitable to the particular borrower just because a higher commission is paid for sales of that
product.’’

1.53 Some particular practices which have raised concerns include the automatic increase of credit
limits by lenders, the transfer of credit card balances from one card to another and the reduction of the
minimum payment on credit cards.'*®

1.54 It has been quite common for lenders to raise credit limits on credit cards and overdrafts
automatically despite studies showing that the large majority of customers feel that limits should only be
raised at the customer’s request.’® This has raised concerns amongst money advisors and their clients
that limits may be raised without adequate checks on the credit risk of customers.’*® Research has
supported this by showing a link between raised limits on credit cards and financial difficulties, with
households whose credit limits were raised within the last twelve months more likely to be in financial
difficulty than households with similar borrowings whose limits had not been raised.'*" It must however be
noted that this practice is no longer permitted under Irish law. The Irish Financial Services Regulatory
Authority’s Consumer Protection Code, introduced in 2006, now prohibits a regulated entity from
increasing a consumer’s credit card limit in the absence of an express request from the consumer.'*?
Similarly, regulated entities may not offer unsolicited pre-approved credit facilities.'® Thus these two
practices which had been commonplace have been banned on the basis of evidence showing that they
could lead to excessive borrowing and spending by consumers.'*

1.55 The increasing transfer of credit card balances from one credit card account to another has
been fuelled by offers of low initial interest rates on balances transferred in this way.'* This practice can
raise problems when people in financial difficulty and with arrears of debts transfer balances to avail of
the initial introductory interest rate but without planning how to meet the repayments once this rate
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expires. This switching of credit card provider to pay off other cards has been shown to be a strong
indicator of financial difficulties.

1.56 The reduction in the minimum monthly repayment on credit cards has also been criticised on
the ground that it may take decades to clear a large balance.'** Households in financial difficulties have
been found to be three times more likely to be making only the minimum payment, and as these
households are attracted to cards with low minimum payment levels it will take them years to reduce any
balances accumulated on credit cards. '’

1.57 Recent developments have been made by legislation and statutory codes of practice to ensure
responsible lending practices are followed, and these will be discussed in more detail below. '“®

() Conclusions

1.58 This analysis indicates that the reasons why debts go unpaid, and why the enforcement

system of the courts is required, are many and varied. Debt agreements can go unperformed due to fault
on the part of both debtors and creditors, as well as due to external circumstances. Thus any system of
debt enforcement must be capable of dealing appropriately with the circumstances of each case. Any
reform of the law in this area must allow the law to take into account the reason why a particular debt is
unpaid, and provide mechanisms to deal adequately with each particular scenario. Thus for example a
single debt which is unpaid due to the deliberate or negligent fault of the debtor may need to be treated
differently from a series of debts owed to multiple creditors by an over-indebted household. The debtor
who has just lost his or her source of income and ability to repay may need to be treated differently to the
debtor who has consistently over-borrowed for speculative investments when unsure of his or her ability
to repay.

1.59 The next part of this chapter continues to discuss this theme, and its relevance to the law on
debt enforcement, in relation to the important distinction between debtors who can, but refuse to, pay
their debts, and those debtors who are simply unable to meet their contractual obligations.

1.60 The Commission provisionally recommends that the law on debt enforcement should be
drafted to take account of the different circumstances in which over-indebtedness arises.

C Debtors Who Cannot Pay and Debtors Who Refuse to Pay

1.61 In discussing indebtedness, there is a clear and important difference between those who
cannot repay their debts and those who can but refuse to do so; in other words, between those who can’t
pay and those who won't pay.'*’

D The Importance of this Distinction

1.62 This distinction is fundamental to any discussion of the reform of the law on debt
enforcement.”™  First, creditors should not waste time and money pursuing futile enforcement action
against debtors who simply do not have the means to pay a debt. Secondly, it is important that
vulnerable debtors who clearly have insufficient resources to pay their debts are protected from being
subjected to the rigours of often harsh enforcement measures. Thirdly, the courts system has a strong
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interest in keeping “can’t pay” debtors out of the judicial enforcement system for two reasons. The first of
these is that court resources are limited, and so the identification of debtors who cannot pay will free up
court resources for the pursuit of the “won’t pay” debtors who are seeking to evade payment.”' Next, it is
important that the integrity of the courts is not compromised through the making of futile orders which
cannot be complied with successfully. It can thus be seen that there are no benefits in allowing a
situation where a “can’t pay” debtor is admitted into the judicial debt enforcement system.

1.63 The present legal system does not appear to successfully achieve this task, as it has been
noted that the system fails to identify debtors whom have the ability to pay and those which have not.'*? It
must be noted however that the distinction between these “can’t pays” and “won’t pays” is not an easy

one to draw in practice, and has been variously described as an “over-simplification”'** and “crude”."™

1.64 Nonetheless, research has been carried out which has attempted to explore this distinction in
detail and to help to identify the cases which are appropriately dealt with by the judicial enforcement
system and those which are not.”™ It is important to recognise that there are two distinct elements to the
can’'t pay/won’t pay divide. First, there is the ability to pay the money owed and secondly there is the
commitment to paying.'*

(2) Those Who Can’t Pay

1.65 As noted above,”” most debtors intend to repay their debts as required but are driven by their
circumstances into financial difficulties which render them unable to pay. Such debtors are affected by
the consequences of low income, sudden drops in income and irresponsible lending or borrowing. These
groups can all be considered as “can’t pays”. They demonstrate a commitment to pay but lack the ability
to do so."*® Sometimes these people may resemble “won’t pays” as they somehow manage to produce
the money needed to avoid a court order (especially a committal order), but this can often be attributed to
borrowing from family, friends or emergency commercial lenders. '’

1.66 On the other hand, there are groups of debtors who demonstrate an ability to repay but who
lack the commitment to do s0."® This group includes several different categories of “won’t pays”.

3) Those Who Won’t Pay

1.67 First, there are “payment withholders™."*' These people usually pay their bills but either object
to the payment of one particular bill on principle or dispute the obligation which the creditor argues they
owe. Research shows that this group includes people of all incomes.'® It is clear that those who object
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to paying in principle should be exposed to the full rigour of an effective enforcement regime. In contrast,
creditors seem to agree that where a situation of a disputed debt is identified, attempts should be made to
resolve the dispute first before turning to the courts.'®® If the dispute persists, recourse to the courts may
be the only option for unsatisfied creditors.

1.68 The second group of debtors showing a lack of commitment to repay are those who have been
classed as “working the system”.”®* This group is reportedly considered by creditors to be the largest
group of delinquent debtors who have the ability to pay, and are generally looked upon as deliberately
“playing games” with their creditors. These debtors are identifiable by a pattern of waiting until the last
minute to see what action the creditor plans to take against them and then generally paying quickly to
avoid a court hearing or the passing of their account to a debt collection agency. These debtors tend to
be people who spend freely and have a long history of arrears with multiple debts. While most of these
debtors avoid court proceedings by paying at the last minute, some miss the relevant deadlines and so
become subject to the enforcement mechanisms of the courts. It is appropriate that such debtors should
be the subject of effective and strict enforcement systems.

1.69 The third group of “won’t pays” have been classed as those who “duck responsibility” towards
their debts.’® These people have been identified as spending very freely and running up large credit
commitments, before criticising the credit companies for having lent them the money in the first place.
This attitude leads this group to feel that the credit companies could wait for repayments. This group has
been identified as growing due to the development of fee-charging debt management companies who
advertise solutions to debt problems, as well as through irresponsible lending practices on the part of
credit providers. Often borrowing by this group is to support an extravagant lifestyle, and some of these
people could easily honour their commitments.'®® These people are clearly “won’t pays” and should be
treated by the law as such.

1.70 The last group is those debtors which are categorised as “disorganised”.'” This group is
distinguishable from the “won’t pays” in that disorganised people do not deliberately delay payment, but
fall into arrears due to poor money management and disorganised bill payment, as described above.'*®
This group is composed of people from all income groups.'®’ Disorganised bill-payers could, in the
majority of cases, solve many of their difficulties through the use of direct debit or standing order
mechanisms to pay their bills. Where even these mechanisms have proved unsuccessful and a judgment
debt has arisen, specific enforcement mechanisms such as attachment of earnings could target these
debtors.

4) An Intermediate Category: Those Who Could Pay

1.71 The disorganised debtor is placed by some studies into a third category of debtor called the
“could pays”.'”® This intermediate category can also include those who cannot pay their debts at present
but could pay a proportion of their debts over time if provided with help to negotiate with their creditors.
Similarly, among this group are those who are currently “can’t pays” due to a temporary change in
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circumstances but who may be able to pay their debts in future if provided with temporary relief from
enforcement.

1.72 Thus it can be seen that various types of debtors exist and that appropriate means of
enforcement are needed to deal with each type. However, this is not the end of the matter. First, difficult
situations arise in relation to debtors who do not have the means to meet their obligations, but even if
they did would not pay and would fall into the “withholding payment”, “working the system” or “ducking
responsibility” group. Though it would be desirable to subject such debtors to a rigorous enforcement
system, this may be futile since such debtors cannot afford to pay. Thus the best option here may be to

subject such debtors to full enforcement mechanisms if and when their circumstances improve. '’
(5) Conclusions: An Individualised, Debtor-Specific Approach

1.73 It is important that in a system which is founded on a categorisation of debtors under various
headings that sight is not lost of the circumstances of the individual case.'”> Before any enforcement
order is made, it is essential to explore the conduct and circumstances of the particular creditor and
debtor and to examine how the debt was created and the reasons why it is unpaid. The fact is that often
the reason why a debt is unpaid may be a combination of all the reasons discussed so far, and all of
these factors must be taken into account in choosing the appropriate means of dealing with a particular
case.

1.74 Fundamental to this nuanced approach is the availability of accurate and up-to-date
information, both to the creditor and to the enforcing authority. The need for, and possible means of
acquiring, such information generally in a reformed system of debt enforcement will be discussed further
below.'”

D Creditor Practices

1.75 Just as the above analysis demonstrates the many different types of debtor to be considered
when discussing the issue of debt recovery, so different attitudes and approaches to the debt recovery
process can be seen among various types of creditors.'”*

1.76 Before the 1990s, if debtors in difficulty did not make contact with creditors, it was almost
always assumed that the debtors were deliberately seeking to evade payment. This can be at least
partially attributed to the fact that most creditors did not possess mechanisms enabling them to identify
the reasons why individual customers had defaulted.'”” This state of affairs in turn led to creditors
adopting a hard-line approach to debt recovery, with the first move often being to commence court
proceedings as soon as possible against defaulting debtors, with little regard to the reasons for defaults.

1.77 A greater understanding of the causes of arrears and the typical reactions of debtors to
financial difficulties has led to a situation where a majority of creditors now appear to acknowledge that
many of their clients fall into arrears due to changes in circumstances.'”® Dominy and Kempson argue

1 see Dominy and Kempson Can’t Pay or Won't Pay? A Review of Creditor and Debtor Approaches to the Non-

Payment of Bills (Personal Finance Research Centre, University of Bristol, No. 4/03 2003) at 53.

172 gee Jacob The Legality of Debt Enforcement (Justice Discussion Paper 2003) at 17.

73 See paragraphs 6.71 to 6.97 below.

e Dominy and Kempson Can'’t Pay or Won't Pay? A Review of Creditor and Debtor Approaches to the Non-

Payment of Bills (Personal Finance Research Centre, University of Bristol, No. 4/03 2003) at 26.

5 \pid at 32.

176 Dominy and Kempson op cit. at 26. Dominy and Kempson argue that the typical attitudes of creditors to

problems of debt recovery have evolved in recent decades. The authors state that, due to the increased work
of researchers and money advisers, creditors have become aware that the main reason why debtors fall into
arrears in their repayments is a change in their financial circumstances. Also, further evidence demonstrated
that many debtors facing financial problems face considerable stress and, unsure how to deal with their
difficulties, often “bury their heads in the sand”.
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that this greater understanding has led to the development of industry codes of practice and guidelines on
arrears management and debt recovery. The operation of such codes will be examined in more detail in
the second part of this section.

1.78 The second consequence of this increased understanding has been the development of
different techniques by creditors to deal with debt recovery. While the main causes of over-indebtedness
have been shown to be adverse events such as unemployment, ill health, personal difficulties and
excessive consumption, it must be noted that these events do not always transform consumers into over-
indebted debtors.'””” The process of over-indebtedness goes through several stages, and certain
decisions may be made before the debtor is hopelessly indebted, with both the debtor’s coping strategies
and the creditor’s debt management skills being important in preventing such an outcome. In recognition
of this, creditors have developed more sophisticated systems for the avoidance of the accrual of arrears
in the first place as well as arrears management and debt recovery. These sophisticated business
systems have been used by many creditors to adopt a holistic approach to their customers, involving
attempts to identify the reasons why a debtor had fallen into arrears and efforts to find appropriate
solutions to the individual situation of such a debtor.'”®

1.79 It must however be noted that this approach is not adopted by all creditors. Dominy and
Kempson argue that three different styles of debt recovery can be observed among creditors, which the
authors have described as: the “holistic” approach, the “hard business” approach and the “one-size-fits-
all” approach. These various techniques will now be briefly discussed.

D) The Different approaches of Creditors to Debt Collection
(a) “Holistic” Approach
1.80 The authors use the term “holistic approach” to describe the methods adopted by creditors who

found their debt recovery and arrears management strategy on the principles of maintaining a close
customer relationship. Thus these creditors take steps to avoid the occurrence of arrears, seek to
recover arrears through modifying payment plans to suit individual customers, and avoid legal debt
enforcement proceedings if at all possible.'”” Such creditors use sophisticated behavioural scoring
techniques, as well as regularly updated customer records, to identify debtors who fall into arrears and
place them into categories of debtors similar to those discussed above. Thus creditors can, for example,
offer disorganised debtors a more organised means of making repayments by assisting them to pay by
direct debit, while offering the option to low-income debtors to pay small amounts at regular intervals.'®
The holistic approach envisages a relationship of two-way communication between creditor and debtor,
and customers in financial difficulty are urged by creditors adopting this approach to contact them as soon
as possible so that a modified repayment plan can be agreed. When such plans are agreed, holistic
approach creditors will always aim to find a realistic agreement by seeking to work out precisely what a
customer can afford to pay.'®" Such creditors encourage the assistance of money advisors and will work
closely with such agencies in seeking to reach such agreements.

7 Reifner, Kiesilainen, Huls, Springeneer Consumer Overindebtedness and Consumer Law in the European

Union (Report presented by the Institute for Financial Services e.v. Erasmus University Rotterdam/School of
Law University of Helsinki/Helsinki Collegium for Advanced Studies to Commission of the European
Communities, Health and Consumer Protection Directorate-General Contract Reference No. B5-
1000/02/00353) at 15.

8 Dominy and Kempson Can’t Pay or Won't Pay? A Review of Creditor and Debtor Approaches to the Non-

Payment of Bills (Personal Finance Research Centre, University of Bristol, No. 4/03 2003) at 32.

19 Dominy and Kempson ibid at 35.

180 Dominy and Kempson Can't Pay or Won't Pay? A Review of Creditor and Debtor Approaches to the Non-
Payment of Bills (Personal Finance Research Centre, University of Bristol, No. 4/03 2003) at 35.

181 pid at 38.
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1.81 Under the holistic approach, recourse to the legal debt enforcement proceedings is seen as a
last resort and can even be viewed as an admission of failure.'®” Legal proceedings are only usually
commenced where the creditors’ sophisticated systems indicate that the debtor in question is deliberately
seeking to evade repayment. Furthermore, the legal enforcement methods will not be used where
previous court judgments exist against a debtor, as this is seen as an indication that to bring enforcement
proceedings against such a debtor would be a waste of resources. If a dispute arises between lender
and customer in relation to a repayment, enforcement proceedings are generally suspended by the lender
so that the matter can be resolved without recourse to the courts.

1.82 It will be seen below that the holistic approach to arrears management and debt recovery is
widely reflected in the various industry guidelines and codes of practice concerning these issues.'®

1.83 In conclusion, it can be said that three fundamental principles inform the holistic approach to
arrears and debt management.'® The first is the recognition that the main reason for repayment default
by customers is financial difficulty, and that a customer who has fallen into arrears should be presumed to
be suffering from such difficulties, rather than deliberately seeking to avoid payment. Secondly,
customers who have fallen into arrears should be treated on an individual basis, with creditors making an
effort to understand the particular reasons for non-payment and to provide flexible and individualised
solutions to payment problems. Thirdly, the holistic approach requires compliance with the spirit and the
letter of the rules of good practice in arrears management, which are increasingly to be found in industry
guidelines and codes of practice.

1.84 The obvious disadvantage for creditors of adopting such an approach is the expense involved
in establishing sophisticated arrears prevention and management and debt recovery systems. A
particular difficulty arises in identifying customers who have fallen into debt difficulty.'® The debt
difficulties of many debtors will not be readily visible, particularly where a debtor owes multiple debts, of
which one particular creditor may not be aware. Thus from the creditors’ point of view, it can take three or
four years for a creditor’'s employee to acquire the level of training and experience necessary to be able to
identify and deal with people in debt.'® Of course, this expense may ultimately be worthwhile for
creditors who achieve more success in recovering debts and in retaining customers than those creditors
who do not adopt a holistic approach.'®’

(b) “Hard Business” Approach

1.85 The underlying philosophy of the hard business approach is the recovery of arrears at the
lowest possible cost to the creditor.'® Thus creditors adopting this approach exhibit less concern for the
needs of individual customers, and are reluctant to commit resources to advanced arrears management
systems. These creditors view codes of practice or guidelines as restrictive, and comply with them only
to the extent to which they are obliged. Under the hard business approach, it is seen as the sole
responsibility of the customer to contact the lender if he or she is in financial difficulty, and a view exists

82 Dominy and Kempson Can’t Pay or Won't Pay? A Review of Creditor and Debtor Approaches to the Non-

Payment of Bills (Personal Finance Research Centre, University of Bristol, No. 4/03 2003) at 39.

183 See paragraphs 3.117 to 3.120 below.

184 Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 77.

185 See O’Loughlin Credit Consumption and Debt Accumulation among Low-Income Consumers: Key

Consequences and Intervention Strategies (Combat Poverty Agency Research Working Paper 06/03 2006) at
30.

18 See O’Loughlin ibid.

187 See paragraph 1.91 below.

188 Dominy and Kempson Can't Pay or Won't Pay? A Review of Creditor and Debtor Approaches to the Non-

Payment of Bills (Personal Finance Research Centre, University of Bristol, No. 4/03 2003) at 39.

35



amongst creditors in this category that many debtors will falsely claim to be in difficulty in an attempt to
deliberately evade payment.'®’

1.86 This approach involves little personal contact with customers, with the obvious consequence of
the unavailability of information concerning each debtor’s financial circumstances which would enable
creditors to create realistic and workable payment plans. This means that payment plans frequently
cannot be completed. There is little place for the work of money advice agencies under the hard
business approach, with some creditors holding the view that the intervention of such agencies hinders
the recovery process by delaying the agreement of a payment plan.

1.87 Creditors adopting this approach do however invest in developing systems for handling the
later stages of debt recovery which enable them to choose against which customers legal enforcement
proceedings should be brought.’”® The process of “litigation scoring” is often used whereby computer
models predict the likely outcome of legal enforcement proceedings so that creditors can estimate in
which cases the bringing of court proceedings would be effective and worthwhile. Despite this attempt to
distinguish between debtors at the late stage of the arrears management and debt recovery process, hard
business creditors remain much more likely to bring formal enforcement proceedings than creditors
following the holistic strategy. This is due to the view that customers claiming to be in financial difficulty
are merely seeking to evade payment. Also, hard-business creditors lack information on the true financial
circumstances of their customers. The result is that proceedings are often still brought where the
chances of their effectiveness are unknown.

(c) “One-Size-Fits-All” Approach

1.88 Creditors adopting a “one-size-fits-all” approach rely on standard mechanisms for dealing with
all aspects of arrears management and debt recovery and do not attempt to categorise their customers
into different groups for these purposes.'’" Only standard means of billing and accepting payment will be
offered, with no provision of individualised payment mechanisms to suit the varying different categories of
debtor. Standard arrears management letters and notices are sent to defaulting customers at standard
set intervals, with little attempt to obtain further information on the financial circumstances of individual
customers. Payment plans will only be formulated at the initiative of the customer, and creditors adopting
this approach will rarely be concerned with assuring that offers of payment are realistic.

1.89 For creditors adopting this approach, the institution of legal enforcement proceedings is
normally viewed as a natural continuation of arrears management.'”” These creditors issue more court
proceedings than the other categories and such proceedings are largely taken indiscriminately, with little
regard to whether the debtor being sued is in a position to repay the monies owed. Such creditors prefer
to proceed before the courts than to negotiate informal payment plans, as they have witnessed the failure
of many involuntary payment plans which have not been court-sanctioned. Evidence suggests that one-
size-fits-all creditors use the means examination carried out by the court as their method of obtaining
information regarding a debtor’s financial circumstances, rather than trying to ascertain such information
prior to commencing court proceedings.'”

1.90 It must be noted that in recent years the more sophisticated approaches to arrears
management and debt recovery have grown in popularity, and the use of the one-size-fits-all model has
become rare in recent times. This will be shown in the discussion of the codes of practice for lenders
below, which all advocate more sophisticated and consumer-friendly strategies.

189 Dominy and Kempson Can’t Pay or Won't Pay? A Review of Creditor and Debtor Approaches to the Non-

Payment of Bills (Personal Finance Research Centre, University of Bristol, No. 4/03 2003) at 40.

10 Dominy and Kempson ibid at 41.

1 Ibid at 44.
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(2) Industry Guidelines

1.91 The changes described in the attitudes of creditors to arrears prevention and management and
debt recovery are now evidenced in the various codes of practice and credit industry guidelines which
have been developed in Ireland and in other jurisdictions in recent times. The setting out of both broad
principles and detailed guidelines on how to abide by such principles facilitates good practice and assists
creditors in adopting a holistic approach to arrears problems, which in turn allows lenders to increase their
rates of arrears recovery and customer retention.'”* The fact that such practices are ultimately to the
benefit of creditors has led to the voluntary creation of rules of good practice by members of the relevant
industries. As a result it has been argued that high levels of compliance with guidelines can be achieved
through self-regulation.'”

1.92 A brief description of the provisions of some such industry codes is presented in Chapter 3
below as part of a discussion of the current law on arrears management in Ireland. This
discussionillustrates how issues of arrears prevention and management and debt recovery are dealt with
by creditors before recourse is had to the legal enforcement procedures which ultimately form the basis of
this Consultation Paper.

3) Conclusions

1.93 The above discussion illustrates the current prevailing attitudes of creditors to the law on debt
enforcement. It also describes the place of legal debt enforcement procedures in the overall debt
recovery process. It has been shown that while once recourse to legal enforcement would have been the
first course of action for an unpaid debtor, in recent years greater understanding of the causes of debt
have resulted in the deployment of different arrears management and debt recovery techniques before
legal proceedings are commenced.

1.94 The Commission wishes to endorse the holistic approach to debt management described
above. The law should reflect an attitude to debt enforcement similar to this approach. An emphasis
should be placed on good practice in debt management, non-judicial debt settlement procedures should
exist to avoid court proceedings, with the use of court proceedings being reserved as a genuine last
resort. While the debt enforcement systems should facilitate and assist creditors in recovering what the
law states to be their rightful dues, creditors also have a responsibility to help themselves by engaging in
sound arrears management and debt recovery practices.'”

1.95 The Commission provisionally recommends that the law should reflect and support the holistic
approach to debt management and debt enforcement, namely, that legal debt enforcement proceedings
should be seen as a last resort to be used when other measures have failed or can be shown to be
inappropriate.

to4 See Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 77.

195 Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 77, citing the high levels
of compliance with the voluntary Banking Code in the UK under the monitoring and enforcement powers of the
independent Banking Codes Standards Board,

196 See Enforcement Review: Report of the First Phase of the Enforcement Review (Department of Constitutional

Affairs, 2000) at paragraph 22.
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CHAPTER 2 A FRAMEWORK FOR REFORM

2.01 This Chapter establishes a set of principles for the reform of the law on debt dispute resolution
and the enforcement of judgments. The Commission uses these principles as a guide throughout the
Consultation Paper when identifying areas for reform and when making provisional recommendations.
The Chapter begins by establishing the key dynamic of the law in this area: the balance of the respective
rights of creditors and debtors. Part A begins by discussing the fundamental rights of judgment creditors
as recognised by the Constitution of Ireland and the European Convention on Human Rights. These
rights include the right of access to a court and property rights. Part A concludes that these rights must
be adequately respected by providing effective mechanisms for enforcing court judgments. The part
however also emphasises that these rights are not absolute, and must be balanced with the rights of
debtors and the public interest.

2.02 Part B outlines the fundamental rights of debtors which must be protected by enforcement
procedures, including the rights to fair procedures, liberty, privacy and property. This part recognises that
enforcement procedures must by their nature involve an element of coercion and so must restrict the
rights of judgment debtors to a certain extent. Part B makes two important conclusions: the law on debt
enforcement must strike a fair balance between the rights of creditors and debtors; and the law on debt
enforcement must be based upon the principle of proportionality, so that while restrictions on debtors’
rights are necessary, such restrictions must always be appropriate.

2.03 Part C discusses the interests of society in general which must be considered by the law in this
area. This part notes that the principle of the rule of law, the protection of basic principles of contract law,
and the efficiency of the economy all demand that efficient mechanisms for the enforcement of judgment
debts exist. The public interest in the prevention and alleviation of over-indebtedness is also recognised
as a legitimate aim which may justify restrictions on the rights of creditors.

2.04 Finally, Part D draws conclusions from the above discussion and presents a list of fundamental
principles which guide the Commission’s provisional recommendations for reform throughout this
Consultation Paper. This part notes that the law on debt enforcement must be balanced, proportionate
and clear. It also states that the distinction between debtors who cannot pay and those who refuse to pay
must be recognised by the law, and that methods must be introduced by which more information about
the means of debtors can be obtained so that this distinction may be made in individual cases. Finally,
Part D acknowledges that those who cannot pay should not be subject to enforcement proceedings and
that a system of debt settlement must be introduced to provide a solution to the difficulties of the over-
indebted.

A Rights of the Creditor

2.05 A central aspect of any system of civil justice is that legal rights can be effectively respected,
protected and vindicated. Thus, a creditor who has established a legal right to seek payment from a
debtor must be provided by the State with the necessary mechanisms to give effect to this right." Indeed
for the majority of litigants, the very reason why they initiate civil proceedings is to recover the money

Access to, and the efficiency of, civil justice must be assured and for this to be achieved “it is crucial that
creditors who have established a legitimate claim should be able to pursue it through a straightforward and
accessible system, and if necessary enforce a judgment by the most appropriate means.” See Effective
Enforcement — Improved Methods for Recovery for Civil Court Debt and Commercial Rent and a Single
Regulatory Regime for Warrant Enforcement Agents (Lord Chancellor's Department 2003) at 6.
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which they believe their legal rights entitle them to obtain.? In this regard it has been said that “people do
not institute civil proceedings to vindicate their rights; they do so to get their rights.”

2.06 Thus, a civil justice system which fails to provide for the effective enforcement of judgments
may be failing in its obligation to protect the rights of successful plaintiffs. Any reform of the law of debt
enforcement must thus have regard to the rights of creditors protected by the Constitution of Ireland and
the European Convention on Human Rights.*

(1) Access to the Courts/Right to Litigate

2.07 The first right of the creditor which must be considered in enforcement proceedings is the right
of access to the courts or the right to litigate, as protected both by 40.3 of the Constitution of Ireland and
Article 6 of the European Convention on Human Rights.

2.08 The right to have access or recourse to the courts and the related right to litigate have been
recognised as constituting one of the unenumerated rights of the citizen as protected by Article 40.3 of
the Constitution.® In the case of Macauley v Minister for Posts and Telegraphs, Kenny J held that this
right is a necessary inference from the jurisdiction vested in the High Court by Article 34.3.1° to determine
all matters and questions of law or fact, civil or criminal.® In this regard this right can be seen as
protecting the rule of law and integrity of the judicial system as well as protecting individual rights.’

2.09 Case law has illustrated that this right of access to a court extends to an entitlement to have
any judgment obtained therein enforced. This can be seen from the judgment of Keane CJ in the
Supreme Court decision of Foley v Bowden. Here the judge describes the right as the:®

“right of the plaintiff to have access to the courts and to be in a position, so far as the law can
enable him so to do, to execute any judgment he has obtained.”

Here the plaintiff sought to conduct an oral examination of the Garda Commissioner’ to ascertain whether
the defendant, a participant in the witness protection programme, was owed monies by the State which
could be made subject to a garnishee order so as to enforce a judgment previously obtained by the
plaintiff against the defendant. The Court held that although the aim of the scheme was to assist in the
prosecution of serious crime - and so there was a strong public interest in the non-disclosure of
information relating to the scheme - the programme must observe the constitutional right of access to the
court and to execute any judgment therein obtained.'® Thus, the plaintiff's constitutional right entitled him
to conduct an oral examination of the Garda Commissioner.

2.10 The Council of Europe has confirmed that the enforcement of a court judgment is “an integral
part of the fundamental human right to a fair trial within a reasonable time, in accordance with Article 6 of

See Baldwin and Cunnington “The Crisis in Enforcement of Civil Judgments in England and Wales” [2004]
Public Law 305 at 305. This belief is described by the authors as “one of the great myths that surround civil
justice”, due to the difficulties incurred by litigants in the enforcement of judgment debts.

Capper The Enforcement of Judgments in Northern Ireland (SLS Legal Publications (NI) 2004) at 1.01.
As incorporated into Irish law by the European Convention on Human Rights Act 2003.

> See The State (Quinn) v Ryan [1965] IR 70; Macauley v Minister for Posts and Telegraphs [1966] IR 345;
Tuohy v Courtney [1994] 3 IR 1. See Hogan and Whyte JM Kelly: The Irish Constitution (4lh ed. Lexis Nexis,
Dublin 2003) at [7.3.132]ff.

6 [1966] IR 345.

See O'Neill The Constitutional Rights of Companies (Thomson Round Hall 2007) at 227. Thus O’Neill argues
that the right should apply to companies as well as private individuals.

8 [2003] 2 IR 607, 612
o Under Order 42, rule 36 of the Rules of the Superior Courts 1986.

0 [2003] 2 IR 607 at 612.
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the European Convention on Human Rights.”'" The object of Article 6 is “to enshrine the fundamental

principle of the rule of law,”'? a principle which can only be realised if citizens can, in practice, assert their
legal rights and challenge unlawful acts.”’®> While the text of the Convention does not expressly
guarantee a right of access to a court, this right was recognised as part of the Article 6 scheme in the
decision of Golder v United Kingdom.'*

2.11 The ECtHR has expressly confirmed that the enforcement of a judgment falls under the
protection of the Article 6 guarantee. Plaintiffs should not be prevented from benefitting from the success
of litigation.”™ In Hornsby v Greece, the court held that the right of access to a court “would be illusory if
a Contracting State's domestic legal system allowed a final, binding judicial decision to remain inoperative
to the detriment of one party.” '* The Court held that it would be inconceivable that Article 6 should
ensure fair procedures without guaranteeing the implementation of judicial decisions. A view of Article 6
which limited it to the mere conduct of proceedings would fail to protect the principle of the rule of law
enshrined in Article 6. The Court thus concluded that the “[e]xecution of a judgment given by any court
must therefore be regarded as an integral part of the “trial" for the purposes of Article 6”,' and that
obstacles, or even delays, in the enforcement of judgments may render the Article 6 guarantee “devoid of

purpose”.'®

2.12 The decision in Apostol v Georgia,'” confirms this approach. Here the ECtHR reaffirmed that
“the right to a court is not merely a theoretical right to secure recognition of an entitlement by means of a
final decision but also includes the legitimate expectation that the decision will be executed.”?® While this
right may be subject to limitations, such restrictions must not impair the very essence of the right, and
must pursue a legitimate aim in the public interest and demonstrate a relationship of proportionality
between the means employed and the aim sought to be achieved.”'

2.13 In examining the scope of the right, the Court went so far as to state that the duties imposed on
Contracting States by Article 6 “may require the State to take various forms of positive action”.”” The

H Recommendation of the Committee of Ministers to member states on enforcement (Council of Europe

Rec(2003)17, 2003). For a general discussion of Article 6, see Ovey and White Jacobs and White, the
European Convention on Human Rights (Oxford University Press 2006) at 158ff. The relevant text of Article 6
reads:

(1) In the determination of his civil rights and obligations or of any criminal charge against him, everyone is
entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal
established by law.

12 Salabiaku v France (1988) 13 EHRR 379 E Ct HR, paragraph 28.

13 Recommendation of the Committee of Ministers to member states on enforcement (Council of Europe

Rec(2003)17, 2003).
14 (1975) 1 ERR 524 E Ct HR. See Ovey and White op cit. at 170.
5 Prodan v Moldova Application No. 49806/99 18 May 2004 at paragraph 53.
16 (1997) 24 EHRR 250 ECtHR at paragraph 40.
H (1997) 24 EHRR 250 ECtHR at paragraph 40.
Ibid at paragraph 41.

19 Application No. 40765/02 November 28 2006

20 Ibid at paragraph 54.

2 Application No. 40765/02 November 28 2006 at paragraph 57. While a Contracting State may exceptionally

intervene to stay enforcement of a judgment where strictly necessary for reasons of the public interest, such
intervention must not prevent, invalidate or unduly delay the enforcement, and should not undermine the
substance of the original judgment: Immobiliare Saffi v Italy (2000) 30 EHRR 756 ECtHR at paragraph 74.
Here the Court held, in the context of Italian legislation which staggered the execution of orders of possession
of rented residences, that the execution of a judicial decision cannot be “unduly delayed”.

2 Application No. 40765/02 November 28 2006 at paragraph 64.
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facts of the case involved Georgian legislation which required the payment of a fee by the party seeking
to enforce a judgment. In this context, the Court decided that by moving the responsibility for financing the
enforcement proceedings to private parties, Georgia attempted to evade its “positive obligation to
organise a system for enforcement of judgments that is effective both in law and in practice.””® The
provision of Georgian law thus constituted an excessive burden on the applicant and restricted his right of
access to a court to the extent of impairing the very essence of that right.

2.14 Thus, it can be seen that the obligations imposed on Contracting States by Article 6 are quite
extensive and far-reaching, to the point of placing a positive obligation on States to organise an effective
system of enforcement.?* Enforcement may however be delayed where there is a strong public interest in
so doing, and where such an interference with a judgment creditor’s rights is proportionate.

2.15 The Commission provisionally recommends that the law on debt enforcement should
adequately respect creditors’ rights to have access to a court and to be able to enforce any court
judgments.

(2) Property Rights

2.16 Both the Constitution of Ireland and the European Convention on Human Rights provide for the
protection of property rights. The expansive interpretation given by Irish and European courts to the
concepts of property rights and possessions mean that a judgment debt can fall under such protection.
For this reason the law on debt enforcement must provide an efficient and effective enforcement system
S0 as to vindicate the property rights of creditors. It must be noted that both the Irish constitution and the
ECHR place several conditions on the enjoyment of property rights. Most notably, these rights are
subject to the general interest or common good. A justification for the restriction of these rights may be
provided by the general interest in the need to provide a solution to the problem of over-indebtedness, an
issue which will be discussed further below.

2.17 The Constitutional protection of property rights in Ireland is provided by Articles 40.3.2° and 43
of the Constitution.?® A similar protection of property rights is provided by the ECHR. Article 1 of the First
Protocol to the ECHR effectively guarantees the right of property.?® The protection of property or

2 Application No. 40765/02 November 28 2006 at paragraph 64.

24 While the majority of Article 6 cases before the ECtHR have concerned the frustrated enforcement of

judgments against defendant states rather than judgments obtained in proceedings between private parties
some more recent cases have indicated that the same principle applies in the case of judgments obtained
against private defendants. See Baldwin and Cunnington The Crisis in Enforcement of Civil Judgments in
England and Wales [2004] Public Law 305 at 306.

% See generally Hogan and Whyte JM Kelly: The Irish Constitution (4™ ed LexisNexis Butterworths 2003) at

1969ff. The text of Article 40.3.2° reads as follows:

“The State shall, in particular, by its laws protect as best it may from unjust attack and, in the case of
injustice done, vindicate the life, person, good name, and property rights of every citizen”.
Article 43 reads:
“(1) 1° The State acknowledges that man, in virtue of his rational being, has the natural right, antecedent to
positive law, to the private ownership of external goods.
2° The State accordingly guarantees to pass no law attempting to abolish the right of private ownership or
the general right to transfer, bequeath, and inherit property.
(2) 1° The State recognises, however, that the exercise of the rights mentioned in the foregoing provisions
of this Article ought, in civil society, to be regulated by the principles of social justice.
2° The State, accordingly, may as occasion requires delimit by law the exercise of the said rights with a
view to reconciling their exercise with the exigencies of the common good”.
See generally Ovey and White Jacobs and White, the European Convention on Human Rights (Oxford
University Press 2006) at 345ff. The text of Article 1, Protocol 1 reads as follows:
“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be
deprived of his possessions except in the public interest and subject to the conditions provided for by law and
by the general principles of international law.
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possessions has been given a wide scope by the Irish courts?’ and the ECtHR. Importantly for the
present discussion it was held in the Irish High Court decision in Chestvale Properties v Glackin® that
contractual obligations could form property rights for the purposes of the Constitution and that a statute
which necessitated a breach of an implied contractual term by one party to a contract constituted an
interference with those property rights. The Court found in the circumstances that this statute merely
resulted in a limited intrusion on the contractual rights of the parties and thus was justifiable as a means
of reconciling the exercise of property rights with the exigencies of the common good as envisaged by
Article 43.2.1° of the Constitution. Applying this decision to the debtor-creditor contractual relationship, it
can be relied on as authority for the argument that the law must respect the contractual obligations
created between debtor and creditor as constitutionally protected property rights. Creditors thus have a
constitutional right to have these obligations enforced, albeit a right which may be subject to interference
which does not amount to an unjust attack and which is required by the common good.

2.18 A similar outcome occurred in relation to the protection of the contractual rights of creditors
under the ECHR in the House of Lords decision of Wilson v First County Trust Ltd (No. 2).? This case
concerned a challenge to legislation,*® which restricted a creditor's power to enforce a credit agreement
where the agreement did not comply with the provisions of the Act. The majority of the House of Lords
held that the guarantee of Article 1 Protocol 1 was not engaged as it is the role of national law “to define
the nature and extent of any rights which a party acquires...”®" If under national law the right to enforce
the contractual right “had never in truth [been] validly acquired”,*? then there was no interference with the
protection of possessions where the agreement, which would otherwise have been valid, was rendered
unenforceable due to its failure to comply with the relevant formalities. The non-binding commentary of
the Lords also indicated that had an interference with Article 1 Protocol 1 rights occurred, it would have
been both a legitimate and proportionate interference due to the important social policy of consumer
protection which the relevant legislation sought to achieve.

2.19 The Irish Supreme Court has confirmed that the Constitution’s protection of property rights
extends to a cause of action. In the case of In the Matter of Article 26 of the Constitution and in the Matter
of the Health (Amendment) (No. 2) Bill 2004,* the Court held that a cause of action under the law of
unjust enrichment for the restitution of health charges paid when not due constituted a property right
capable of falling under the protection of Articles 40.3.2° and 43. The Court thus accepted the argument
that the legal right to recover charges these charges constituted a debt which was a constitutionally
protected property right.**

2.20 By similar reasoning, case law of the ECtHR has shown that a judgment obtained by a plaintiff
in judicial proceedings can constitute a possession for the purposes of the guarantee of property rights.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it
deems necessary to control the use of property in accordance with the general interest or to secure the
payment of taxes or other contributions or penalties.”

2 See Hogan and Whyte JM Kelly: The Irish Constitution (4™ ed LexisNexis Butterworths 2003) at paragraph

7.7.06ff.
2 [1993] 3 IR 35.

29 [2003] UKHL 40, [2003] 3 WLR 568. See Beale et al Chitty on Contracts: Volume 1 General Principles (30th

ed. Thomson Reuters (Legal) 2008) at 37ff...

%0 Consumer Credit Act 1974 (UK).

s [2003] 3 WLR 568 at [106] per Lord Hope. The claim also failed on grounds relating to the non-retrospective

application of the Human Rights Act 1998.
82 [2003] 3 WLR 568 at [137] per Lord Hobhouse.

% [2005] IESC 7, [2005] 1 IR 105. The Court expressly referred to this property right as consisting of a chose in

action at paragraph 82, and later at paragraph 121 stated that the claim for restitution could constitute “a
property right consisting of a right of action to recover the monies.”

3 [2005] IESC 7, [2005] 1 IR 105 at paragraph 86.
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So, in Stan Greek Refineries and Stratis Andreadis v Greece,*® the Court held that a judgment or
arbitration award which gives rise to a debt that is sufficiently established to be enforceable may
constitute a possession for the purposes of Article 1, Protocol 1.** Therefore, where a defendant State
refuses to pay the sum ordered to the applicant the fact that the applicant finds it impossible to obtain
execution of the decision constitutes interference in his or her right to property.*’

2.21 Subsequent decisions of the ECtHR have further shown that even a temporary delay which
prevents a successful plaintiff from obtaining the execution of a judgment as soon as it becomes
enforceable® can constitute an interference with the plaintiff's right to peaceful enjoyment of his or her
possessions.” If a plaintiff is unable to obtain the enforcement of a judgment for a substantial period of
time, his or her right will be infringed.*°

2.22 Both the Irish Constitution and the ECHR recognise that property rights are not absolute. The
conditions imposed on the right to property by Article 1 of Protocol 1 mean that interference with property,
whether through expropriation or through control of use, will be permissible if it is lawful, pursues the
general or public interest, and is proportionate, in that it strikes a fair balance between the demands of the
general interest and the protection of the individual interest.*' The fact that the defendant State in Prodan
v Moldova could not provide any justification for the delay in the enforcement of the applicant’s judgment
debt was important to the ECtHR’s finding that the applicant’s rights had been infringed.”” Thus if
obstacles to the enforcement of judgment debts arise, they must meet these criteria in order to avoid
contravening the Article 1 Protocol 1 guarantee.

2.23 The Commission provisionally recommends that any reform of the law on debt enforcement
must produce an efficient system of enforcement so as to vindicate the property rights of creditors. The
Commission also recognises that the property rights of creditors may be subject to limited interferences if
justified by the interests of the common good.

B Rights of the Debtor

2.24 While having regard to the rights of creditors outlined above, and the interest of society in the
effective enforcement of legal obligations, it is important that a system of enforcement equally
acknowledges the rights of debtors. The law on debt enforcement thus must seek to achieve a balance
between the rights of creditors and debtors. The following section outlines the primary constitutional and
Convention rights of debtors which are engaged by various enforcement procedures.

Q) Fair Procedures

2.25 The first right of debtors which must be considered is the right to fair procedures, as protected
by articles 34, 38 and 40.3 of the Constitution of Ireland, and article 6 of the European Convention on

% (1995) 19 EHRR 293 ECtHR.

% Ibid at paragraph 59. The ECtHR reached a similar conclusion in Georgiadis v Greece (2001) 33 EHRR 22

ECtHR. Here a judgment of a domestic appellate court ordering the payment of a supplementary pension to
the applicant was considered to constitute a sufficiently established debt and not purely a potential right where
the only appeal lying against the judgment did not have a suspensive effect: paragraph 32.

37 Georgiadis v Greece (2001) 33 EHRR 22 ECtHR at paragraph 32.

%8 As opposed to rendering enforcement altogether impossible as in Georgiadis.

% See Prodan v Moldova Application No. 49806/99 May 2004 ECtHR, at paragraphs 60-61.

a0 Konovalov v Russia Application No. 63501/00 23 March 2006 ECtHR, at paragraph 45. While the above

decisions have all been made in the context of judgment debts owed by a Contracting State, they would
appear to at least illustrate the fact that a judgment debt falls under the ECHR guarantee to protect property
rights.

“a See e.g. James and Others v The United Kingdom Application No. 8793/79 ECtHR [1986] ECHR 2, discussed
below at paragraph 2.80.

42 Prodan v Moldova Application No. 49806/99 May 2004 ECtHR, at paragraph 61.
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Human Rights. These articles guarantee certain procedural safeguards which must be provided to parties
to legal proceedings. While a detailed discussion of the content of the right to fair procedures is beyond
the scope of this Consultation Paper, the following paragraphs present a discussion of how this right was
applied to enforcement procedures in the 2009 Irish High Court decision of McCann v The Judge of
Monaghan District Court, the Commissioner of an Garda Siochana, the Chief Executive of the Irish Prison
Services, the Minister for Justice, Equality and Law Reform, Ireland and the Attorney General. 43

2.26 In McCann, this right was considered in the context of the procedure for the arrest and
imprisonment of debtors that existed under section 6 of the Enforcement of Court Orders Act 1940 until
this section was replaced in 2009.“* This procedure applied where a debtor failed to comply with an order
to pay a judgment debt by instalments, at which point a creditor could seek to enforce the instalment
order by seeking an order for the arrest and imprisonment of the debtor. While the debtor could avoid an
order for imprisonment being made by proving that the failure to pay the instalment order was not caused
by his or her wilful refusal or culpable neglect, the burden of proof fell on the debtor to appear in court and
prove this defence. The procedure allowed for such an order to be made in the absence of the debtor,
and if the debtor did not appear, the court could proceed to order his or her arrest and imprisonment. The
Irish High Court held that this procedure violated the protection of the right to fair procedures under the
Constitution of Ireland.

2.27 Here it was argued that the procedure under section 6 was incompatible with the constitutional
guarantees of fair procedures under articles 34, 38 and 40.3, and the right to a fair trial under article 6 of
the European Convention on Human Rights. Considering this argument, Laffoy J held that for the
procedure to be compatible with the Constitution, the same procedural safeguards must exist in committal
hearings as are provided in criminal trials.*> Having rejected the argument that the wording of section 6 of
the1940 Act could be interpreted in a manner that implied the necessary safeguards to make it
compatible with the Constitution, Laffoy J continued to hold that the provision violated the debtor’s
constitutional guarantee of fair procedures in three principal ways.*® First, it conferred jurisdiction on the
District Court to order the arrest and imprisonment of a debtor even where the debtor was not present
before the Court and even if the District Court Judge was not in a position to decide whether the absence
of the debtor was due to a conscious decision. Secondly, the impugned section conferred jurisdiction on
the Court to order the arrest and imprisonment of the debtor while not providing any administrative or
legal scheme under which the Court was given the power to grant free legal representation to the debtor.
Finally, section 6 breached fair procedures guarantees in expressly placing the onus on the debtor to
prove that default was not caused by his or her wilful refusal or culpable neglect. Laffoy J noted that if the
legislation had created a criminal offence of failing to obey an instalment order, with a possible three
month prison sentence, the constitutional requirements of fair procedures and trial in due course of law
would have been necessitated. This is because Irish case law has established that the presumption of
innocence must be protected and that the prosecution must prove its case beyond all reasonable doubt.*’
The judge continued to state that

“By analogy, when the Oireachtas considers it appropriate to provide for a party in civil litigation a
remedy in the case of contumacy on the part of the debtor, and, if granted, the remedy will result

43 [2009] IEHC 276.

4 By section 2(1) of the Enforcement of Court Orders (Amendment) Act 2009. The Instalment Order and Order

for Arrest and Imprisonment procedure is described in detail in Chapter 3: see paragraphs 3.283 to 3.297 and
paragraphs 3.337 to 3.340 below.

4 “It is difficult to identify any rational basis for treating a person facing the possibility of imprisonment for three

months for non-payment of debt at the suit of a creditor differently from a person facing a criminal charge and
the possibility of the imposition of a criminal sanction. In my view, there is none.” [2009] IEHC 276 at 71.

46 Ibid at 78.

47 [2009] IEHC 276 at 71, citing the following statements from the Supreme Court decision in Hardy v Ireland

[1994] 2 IR 551, 565: “the... well-established criminal law jurisprudence in regard to having trials in due course
of law... protects the presumption of innocence; it requires that the prosecution should prove its case beyond
all reasonable doubt...” (Per Hederman J).
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in the imprisonment of the debtor, fair procedures must require that the burden of proof of
contumacy is on the creditor availing of the remedy.”*®

2.28 This case affirmed the principle that the debtor’s right to fair procedures must be respected in
enforcement proceedings, and that it must be reconciled with the rights of the creditor to enforce a
judgment. Where an enforcement mechanism carrying the threat of imprisonment exists to compel
payment from “won’t pay”’ debtors, sufficient procedural steps must exist to determine the question of
whether the debtor is indeed refusing to pay, or whether he or she is a “can’t pay” debtor. Enforcement
mechanisms which are designed for “won’t pay” debtors must therefore not be used indiscriminately
against “can’t pay” debtors. The case establishes the principle that the severity of the consequences of
enforcement for the debtor must be considered when determining the extent of the procedural safeguards
necessary to protect the debtor’s rights.

(2) The right to liberty

2.29 In McCann v The Judge of Monaghan District Court & Ors, Laffoy J also found that section 6 of
the 1940 Act was contrary to the Irish Constitution’s protection of the right to liberty under Article 40.4.1°.
This article simply provides that “[n]Jo one shall be deprived of his personal liberty save in accordance with
law.”

2.30 The judge first noted that section 6 implicitly recognised that a debtor should not be imprisoned
if he or she is unable to pay the debt being enforced, and so the provision did not deprive a person of his
or her liberty in a manner which ignores the fundamental norms of the legal order postulated by the
Constitution.*” The flaw of the provision therefore was that it did not contain sufficient safeguards to
ensure that a debtor who cannot pay is not imprisoned. The provision was designed to imprison only
those who refuse or neglect to pay, but the judge found that it “also strikes at those who cannot pay and
simply fail to prove this at the hearing due to negative circumstances created by the provisions
themselves.”"

2.31 Having considered this, the judge continued to state that “the core question is whether s. 6
constitutes a disproportionate interference with the right to liberty.” To answer this question, Laffoy J
applied the three stage proportionality test as first enunciated in Heaney v Ireland® which requires that
the provision under scrutiny must:

e be rationally connected to a legitimate and important object;
e must impair the right in question as little as possible; and

e must be such that its effect on this right is proportional to the legitimate objective sought to be
achieved.

The judge noted that an effective statutory scheme for enforcement of contractual obligations is
“unquestionably a reasonable and legitimate objective in the interests of the common good in a
democratic society.”? Laffoy J noted that this objective could feasibly justify a mechanism for the
imprisonment of defaulting debtors, but such a mechanism would be unconstitutional unless it passed the
proportionality test.

2.32 Section 6 of the 1940 Act failed this test on several grounds. First, since the object of
imprisonment is to procure the discharge of the arrears of instalments, a statutory scheme which allowed
debtors who cannot pay to be imprisoned could not be rationally connected with the objective.*® As the
judge continued to state, “[n]ot only would the process have no practical value in securing payment of the

“  [2009] IEHC 276 at 79.

4 McCann v The Judge of Monaghan District Court and Others [2009] IEHC 276 at at 80.
0 Ibid.

" [1994] 3 IR 593.
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>3 Ibid at 82.
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outstanding debt or any part of it, but it is difficult to see how it could be said to have any deterrent
value.” Secondly, where the debtor has some resources with which to meet the debt, a statutory
scheme which does not require these resources to be attached before an order of imprisonment may be
sought does not impair the debtor’s right to liberty as little as possible. The judge here held that the
reasoning of the European Court of Human Rights in the case of Saadi v United Kingdom® applied
equally to protection of the right to liberty under the Constitution as under the ECHR. This decision was
interpreted by Laffoy J as illustrating that the detention of an individual is such a serious measure that it
may only be justified when used as a last resort where less restrictive measures have been considered
and found to be insufficient to safeguard the individual or public interest.”® Similarly, the right is infringed
more than necessary by the failure of the provision to impose procedural safeguards such as a
requirement of personal service of the order for arrest and imprisonment and the inclusion of a penal
endorsement on this order. Furthermore, the absence of a mechanism in section 6 for re-entering the
application for arrest and committal before the District Court after the order is made, “infects the provision
with arbitrariness and unfairness.””’ Finally, the judge noted that the view in the Saadi case that the
duration of the detention is relevant to deciding whether there has been a disproportionate interference
with the right to liberty under the ECHR applies by analogy when considering the right to liberty under the
Irish Constitution.

2.33 The decision of Laffoy J in McCann confirms that the right to liberty of debtors must be
respected by the law on debt enforcement, and that imprisonment may only be used as a method of
enforcement against debtors who have been proven to have the means to pay and yet refuse to honour
their obligations. Imprisonment may only be used as an absolute last resort, where no other method of
enforcement is available.

2.34 The reasoning of Laffoy J has significance beyond the context of the right to liberty, and serves
to direct the general approach which the law should take to the enforcement of judgments. The decision
identifies the enforcement of contractual obligations as a legitimate aim in the public interest which may
justify certain interference with the rights of debtors. Enforcement must nonetheless always be
proportionate. The method of enforcement used must be rationally connected to its objective, the least
restrictive method possible and its effect on the rights of debtors must be proportionate to the objective
which it seeks to achieve. This principle of proportionate enforcement will appear as a fundamental
principle throughout this Consultation Paper.®®

3) Privacy

2.35 Both the Constitution of Ireland and the ECHR provide for the protection of the right to privacy.
As is the case in many other countries, the right to privacy is not expressly protected, but Irish courts
have found the right to be implicitly guaranteed by the Constitution of Ireland.” In contrast, Article 8
ECHR expressly guarantees the right to respect for private and family life.* The ECtHR has given a very
broad interpretation to the concept of “private life” and has refused to provide a single definition of the

54 McCann op cit. at 82.

5 ECtHR Grand Chamber, Unreported, 29" January 2008.
5 McCann v The Judge of Monaghan District Court and Others [2009] IEHC 276 at 83.
> Ibid.

58 See paragraphs 2.93 to 2.100 below.

%9 See generally Delany and Carolan The Right to Privacy (Thomson Round Hall 2008) at 35ff.

&0 The text of Article 8 reads:

“(1) Everyone has the right to respect for his private and family life, his home and his correspondence.

(2) There shall be no interference by a public authority with the exercise of this right except such as is in
accordance with the law and is necessary in a democratic society in the interests of national security, public
safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of others.”
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term.®’ The right to privacy under both regimes consists of various elements, and the law on debt
enforcement could thus potentially impact on disparate aspects of privacy rights.

() Informational Privacy

2.36 One particular element of the right to privacy recognised under both the Constitution of Ireland
and the ECHR is the right to informational privacy.®” This form of privacy concerns the right to prevent the
dissemination of information of a private nature.®® Delany and Carolan note that this form of privacy has
been recognised and applied by the Irish courts without demur in the cases in which it has been raised.®*
Perhaps most relevantly for present purposes, in the case of Haughey v Moriarty Hamilton CJ stated that

“[flor the purpose of this case, and not so holding, the Court is prepared to accept that the
constitutional right to privacy extends to the privacy and confidentiality of a citizen’s banking
records and transactions.”®®

The court also recognised that this right to privacy in respect of banking records is protected at common
law by the duty of confidentiality owed by a bank to its clients. Similarly, it has been established under
the ECHR that Article 8(1) places restrictions on how the State stores, processes and disseminates
information about individuals.®® The duty of banking confidentiality and data protection rules as aspects of
the right to privacy are discussed further in Chapter 4.’

2.37 The first problematic issue regarding debtors’ privacy rights arises in relation to the
consequences of the potential introduction of a general attachment of earnings mechanism in Ireland.®®
As will be discussed in more detail below, such a procedure requires the participation of the judgment
debtor's employer in the enforcement process, as the employer must make deductions from the debtor
employee’s earnings and forward these to the judgment creditor(s). This process could risk infringing
debtors’ rights to informational privacy. lIrish legislation, in the form of section 46 of the Consumer Credit
Act 1995, already exhibits a policy of protecting employees’ informational privacy in respect of their
financial circumstances as against their employers. Thus this section prevents a creditor from
communicating with a consumer’s employer unless that employer is party to the financial agreement
between consumer and creditor. Thus if such a measure is introduced, privacy rights of debtors must be
amply safeguarded.

61 In Niemietz v Germany, the Court commented that “[it] does not consider it possible or necessary to attempt

an exhaustive definition of the notion of "private life". However, it would be too restrictive to limit the notion to
an "inner circle” in which the individual may live his own personal life as he chooses and to exclude therefrom
entirely the outside world not encompassed within that circle. Respect for private life must also comprise to a
certain degree the right to establish and develop relationships with other human beings.” (1993) 16 EHRR 97
at paragraph 29. See Delany and Carolan The Right to Privacy (Thomson Round Hall 2008) at 139ff.

62 See Delany and Carolan The Right to Privacy (Thomson Round Hall 2008) at 55ff.

&3 Ibid.

64 Ibid, citing Hanahoe v Hussey [1998] 3 IR 69; Gray v Minister for Justice, Equality and Law Reform [2007]

IEHC 52.

6 [1999] 3 IR 1, 58.

66 See Lord Lester and Pannick Human Rights Law and Practice (2" ed Butterworths 2004) at paragraph 4.8.43.

Leander v Sweden [1987) 9 EHRR 433 ECt HR and MS v Sweden (1999) 28 EHRR 313. See also Jacob The
Legality of Debt Enforcement — A Justice Discussion Paper (Justice 2003) at 44 and Effective Enforcement —
Improved Methods for Recovery for Civil Court Debt and Commercial Rent and a Single Regulatory Regime
for Warrant Enforcement Agents (Lord Chancellor's Department 2003) at 57-58.

o7 See paragraphs 4.71 to 4.76 below for a discussion of Irish and European data protection rules, and

paragraph 4.90 below for a discussion of the common law duty of banking confidentiality.

68 See paragraphs 6.253 to 6.330 below for the Commission’s examination of the possibility of introducing a

general attachment of earnings system into Irish law. For a discussion of the potential interference with the
rights of employees arising under attachment of earnings orders, and the means by which such rights can be
safeguarded, see paragraphs 6.291 to 6.296 and 6.303 to 6.308.
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2.38 A second threat to the guarantee of informational privacy is to be found in the possibility of
increasing access to data relating to a debtor’s financial status as part of creditworthiness assessments
and enforcement proceedings. As will be seen below, a fundamental flaw in the current enforcement
system is the lack of readily available information concerning debtors’ assets and means. This prevents
effective and individually appropriate enforcement decisions from being made in each particular
enforcement proceedings.®” Thus an improved system, whether it is to be creditor-driven or overseen by
enforcement body, will require accurate and detailed information concerning a debtor’s financial
circumstances.’”? Similarly, the expansion of systems of credit reporting’’ and of registering judgment
debts’? may facilitate responsible lending practices. This would obviously involve the dissemination of the
debtor’s financial information to creditors or third parties. Any proposals recommending such reforms
must be conscious of the need to respect the informational privacy rights of debtors.

2.39 In this regard it is important to note that the interference with a debtor’s privacy rights in this
situation may be capable of justification. " The Irish courts have recognised that the right to privacy is not
absolute, and the ECHR outlines specific justifications for interference with the right under Article 8(2).”*
In particular, the storage and dissemination of such information relating to individual debtors may be
“necessary in the interests of a democratic society”, for the “economic well-being of the country” and “for
the protection of the rights and freedoms of others.” In Meeder v Netherlands,” a legislative measure
requiring a bankrupt to undergo a compulsory psychiatric examination was held to be a justifiable
interference with the bankrupt’s Article 8 rights as it pursued a legitimate aim of the protection of the rights
the bankrupt's creditors, as well as furthering the general interest which exists in ensuring the proper
administration of bankrupt estates.

2.40 This would suggest that the dissemination of information relating to a debtor’s financial
circumstances could be justified by the need to protect the rights of creditors and the common interest in
the enforcement of court orders.” Nonetheless, measures which necessitate interference with Article 8
so as to vindicate the rights of creditors “must be accompanied by adequate and effective safeguards
which ensure minimum impairment” of the debtor’s Article 8 rights.”’

2.41 The Commission provisionally recommends that the informational privacy rights of debtors
must be respected by the law on debt enforcement.

69 See paragraphs 2.112 to 2.114 below.

70 For a discussion of how access to information concerning a debtor's means as part of enforcement

proceedings can be improved, see paragraphs 6.71 to 6.97 below.

7 For a discussion of possible issues which should be considered in relation to the expansion of credit reporting

systems in Ireland, see paragraphs 4.41 to 4.97 below.

72 The Commission’s provisional recommendation for the introduction of a comprehensive judgments register is

discussed at paragraphs 6.187 to 6.193 below.

8 Irish legislation concerning the enforcement of revenue debts does currently permit the circulation of the

financial information of a debtor between the debtor's bank and the Revenue Commissioners: see section
1002(1)(b) of the Taxes Consolidation Act 1997. also Breslin “Revenue Power to Attach Debts under Section
73 Finance Act, 1988: Implications For Credit Institutions” (1995) 2(7) CLP 167. The constitutionality of the
predecessor to this provision, section 73 of the Finance Act 1988, was upheld in the High Court decision of
Orange v Revenue Commissioners [1995] 1 IR 517. It should however be noted that the provisions were not
challenged on the grounds of interference with privacy rights.

" See Jacob The Legality of Debt Enforcement — A Justice Discussion Paper (Justice 2003) at 44.

& (1987) 9 EHRR 546 Com HR.
7 See Jacob The Legality of Debt Enforcement — A Justice Discussion Paper (Justice 2003) at 44.

" Foxley v United Kingdom (2001) 31 EHRR 25 ECtHR at paragraph 43. See Ovey and White Jacobs and
White: European Convention on Human Rights (4th ed. Oxford University Press 2006) at 293.

49



(i) Territorial Privacy

2.42 Both Irish law and the Convention also recognise that the right to privacy encompasses a
protection of spatial or territorial privacy.’® This aspect of the right to privacy is assured in respect of the
home by Article 40.5 of Constitution of Ireland, which guarantees the inviolability of the dwelling.”’
Similarly, Article 8 ECHR obliges contracting States to guarantee respect for the home, including a
protection of the physical security of a home and the belongings therein.®® Both the Constitution and the
Convention also appear to provide to a certain extent a right to territorial privacy in respect of business
premises.®’ A typical interference with respect for the home often takes the form of a personal invasion of
an individual’'s home, such as a forcible entry or arrest at home.®? Therefore close regard should be had
to the potential interference with the privacy rights of the debtor involved under the procedure for the
execution against goods by Sheriffs and County Registrars.®

2.43 Generally, what case law exists on the practice of distress against goods has found the
mechanism not to infringe the above guarantees of territorial privacy. The validity of execution against
goods for the purposes of enforcing a Revenue debt was upheld in Deighan v Hearne® Here a
challenge was made to legislation®® which permitted the County Sheriff, under the authorisation of a
certificate of the tax collector, to enter a tax defaulter’s premises and distrain goods found therein. The
plaintiff argued inter alia that such a provision authorising execution by the sheriff otherwise than on foot
of an Order of the Court was unconstitutional. This argument was dismissed after little discussion by the
Court. Murphy J held that such a power to enter a premises for the purposes of seizing goods therein
could be justified by the common good. Since execution as part of private debt enforcement always takes
place under a Court Order, the greater protection provided to a debtor in such cases would, in light of
Deighan, suggest that this mechanism is constitutionally sound.

2.44 The European Commission of Human Rights has previously found the practice of forcible entry
to attach and sell moveable goods in a dwelling to be compatible with the Article 8 guarantee. In the
decision of K v Sweden,® the defendant state did not contest that the enforcement operation in question
constituted an interference with the applicant’s right to respect for her private life and her home. The
question then arose as to whether such interference could be justified. The Commission held that it
indeed could be, applying the Article 8(2) justificatory criteria to the facts at hand. First, the interference
with the right was “in accordance with law” as the enforcement legislation permitting the bailiff's actions
was formulated in a precise manner. Furthermore, the fact that the Swedish courts possessed a power to
review the seizure was considered to provide protection to the individual against arbitrary interference by

8 See Delany and Carolan The Right to Privacy (Thomson Round Hall 2008) at 45, citing Director of Public

Prosecutions v McCreesh, [1992] 2 IR 239, where the Supreme Court stated that the right to privacy in the
home is inherent both in the Constitution and in the common law.

& The text of Article 40.5 reads:

The dwelling of every citizen is inviolable and shall not be forcibly entered save in accordance with law.

8 Ovey and White Jacobs and White: European Convention on Human Rights (4th ed. Oxford University Press

2006) at 249.

81 See Delany and Carolan The Right to Privacy (Thomson Round Hall 2008) at 46, citing Hanahoe v Hussey

[1998] 3 IR 69 and Cogley v RTE [2005] 4 IR 79. See also Niemietz v Germany (1992) 16 EHRR 97 ECtHR.

82 Lord Lester and Pannick Human Rights Law and Practice (2nd ed Butterworths 2004) at 4.8.76, citing Chappell

v United Kingdom (1990) 12 EHRR 1, ECtHR; Murray v United Kingdom (1994) 19 EHRR 193, ECtHR at para
86; Niemietz v Germany (1992) 16 EHRR 97 ECtHR.

83 For a discussion of the law on execution against goods, see paragraphs 3.242 to 3.257 and 3.342 to 3.359

below. The Commission’s provisional recommendations for the reform of the law in this area are discussed in
Chapter 6 at paragraphs 6.331 to 6.424.

84 [1986] IR 603.

8 Various provisions of the Income Tax Act 1967.

86 Application No 13800/88 E Com HR
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the authorities. Secondly, the Commission held that the measure pursued a legitimate aim, that aim
being the protection of the rights of creditors, as covered by the words “for the protection of the rights... of
others” in Article 8(2). The Commission then examined whether the interference with the applicant’s
rights were necessary in a democratic society, noting that the case law of the ECtHR has described this
criterion as requiring an interference with rights to correspond to a pressing social need and to be
proportionate to the legitimate aim pursued. The Commission found that in the present case these
conditions were met, due to the particular circumstances of the case and the special problems connected
with the enforcement of the claims against the judgment debtor in question.

2.45 This decision appears to have been generally accepted as affirming the compatibility of a
mechanism of execution against goods with Article 8.%7 It is nonetheless important to emphasise that the
Commission merely affirmed the proportionality of the mechanism in the circumstances of the particular
case due to the special enforcement difficulties involved. Thus the procedure may be disproportionate
under certain circumstances, where less restrictive enforcement mechanisms are available.*® This view
is shared by the UK Citizen Advice Bureau, which argues that the interference with the rights of debtors
involved in execution against goods represents an excessive and undue burden when compared with the
use of other enforcement methods such as attachment of earnings.®’

2.46 The Commission provisionally recommends that the law on debt enforcement should respect
the territorial privacy of debtors and that such rights should only be subject to proportionate interference
where necessary to achieve an important objective.

(iii) Human Dignity

2.47 The right to privacy under the Constitution of Ireland has been conceptualised as being
founded on the Constitution’s protection of the dignity of the individual.”® In Kennedy v Ireland Hamilton P
stated that “[t]he nature of the right to privacy must be such as to ensure the dignity and freedom of an
individual in the type of society envisaged by the Constitution...””" Similar recognition was given to the
constitutional guarantee of human dignity by Denham J in the case of In Re a Ward of Court (No 2). Here
the judge stated that the unenumerated rights guaranteed under Article 40.3 include a right to be treated
with dignity.””

2.48 Thus the law of debt enforcement must seek to respect and protect the human dignity of
debtors while also vindicating the rights of creditors.” This duty to preserve the basic dignity of the
individual should also encourage the law to provide solutions for those suffering from the adverse
consequences of over-indebtedness. In this context, regard must also be had to the dignity of the
dependents of debtors. The law must be particularly conscious of the detrimental impact of financial
difficulties on the lives of children living in over-indebted households.” It should be noted in this regard
that the United Nations Convention on the Rights of the Child provides that all signatory states recognise

87 See The Scottish Law Commission Poinding and Sale: Effective Enforcement and Debtor Protection

(Discussion Paper No 110 1999) at 40; Beatson Independent Review of Bailiff Law (University of Cambridge
Centre for Public Law 2000) at 13.

8 See the analysis of Jacob in relation to the impact of the procedure on the rights protected by Article 1,

Protocol 1 ECHR: Jacob The Legality of Debt Enforcement — A Justice Discussion Paper (Justice 2003) at 54.
This is discussed below at paragraph 2.54.

89 National Association of Citizens Advice Bureaux Undue Distress (2000) at 4.26.

%0 See Delany and Carolan The Right to Privacy (Thomson Round Hall 2008) at 36-37; Hogan and Whyte JM

Kelly: The Irish Constitution (4th ed LexisNexis Butterworths 2003) at paragraphs 7.3.222 to 7.3.223.
9 [1987] IR 587, 593.
92 [1996] 2 IR 79, [1995] 2 ILRM 401.

9 See Recommendation of the Committee of Ministers to member states on legal solutions to debt problems

(Council of Europe CM/Rec(2007)8, 2007) at 3(b).

o See Niemi-Kiesildinen and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-

BU (2005) 11 rev at 21.
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the right of every child to a standard of living adequate for the child's physical, mental, spiritual, moral and
social development.”

2.49 The Commission provisionally recommends that the law on debt enforcement must at all times
have regard to the need to protect the basic human dignity of debtors and their families.

(4) The Property Rights of Debtors

2.50 The property rights of debtors can potentially be subject to interference in a variety of ways

throughout the debt enforcement process. In particular, certain enforcement mechanisms such as the
garnishee order procedure and the seizure for sale of a debtor’'s goods may impact on the property rights
of the debtor.

(i) Distress against Goods

2.51 First, the procedure of execution against goods obviously involves an interference with the
property of the debtor. This procedure allows a sheriff, under an order of court, to enter upon the
premises of the debtor and to seize and subsequently sell the goods of the debtor in satisfaction of a
judgment debt.”® The court order thus gives the sheriff the authority to commit an act which, without this
order, would amount to a trespass to goods.”” The question then arises as to whether this interference is
capable of justification as a mere control of the use of property or the delimitation of property rights in
accordance with the common good.

2.52 Certain decisions of the ECtHR have dealt with the interference with the property rights of
debtors which may occur as part of the mechanism of execution against goods. Commentators such as
Jacob’ have noted that the general legality of execution against goods was assumed by the ECtHR in
Vastberga Taxi Aktiebolag and Vulic v Sweden’ and Janosevic v Sweden.'™  The Scottish Law
Commission argues that the decision of the ECtHR in Gasus Dosier und Fordertechnik GmbH v The
Netherlands'®' shows that domestic legislation which allows tax authorities to seize and sell a third party’s
assets in certain circumstances so as to satisfy the tax debts owed by another party is not per se
incompatible with the Convention.'”” The Scottish Law Commission then argues that a system of distress
or execution against goods which allows for mere distress of the debtor’'s goods and not those of a third
party is even less likely to be found to be contrary to the Convention.'®

% Convention on the Rights of the Child, adopted and opened for signature, ratification and accession by

General Assembly resolution 44/25 of 20 November 1989, Atrticle 27.

% See Glanville The Enforcement of Judgments (Round Hall Sweet and Maxwell 1999) at 64ff.

o7 Ibid at 64, citing Lloyds & Scottish Finance Ltd v Modern Cars and Caravans (Kingston) Ltd. [1964] 2 All ER

732.

% See Jacob The Legality of Debt Enforcement — A Justice Discussion Paper (Justice 2003) at 53.

% Application No. 36985/97, ECtHR. Jacob cites paragraph 53 of the judgment in particular.

100 Application No. 34619/9 ECtHR, especially paragraph 88. Also, Jamil v France proceeds on the basis that

distress against goods is permissible under Article 1 Protocol 1: application No. 11/1994/458/539 ECtHR.

101 Application No. 15375/89 ECtHR

102 The Scottish Law Commission Poinding and Sale: Effective Enforcement and Debtor Protection (Discussion

Paper No 110 1999) at 39. See Gasus Dosier und Fordertechnik GmbH v The Netherlands Application No.
15375/89, especially paragraph 66.

103 The Scottish Law Commission Poinding and Sale: Effective Enforcement and Debtor Protection (Discussion

Paper No 110 1999) at 39. While this is true, it must be noted that the Court was keen to emphasise in its
decision the particular situation of tax authorities which differs from that of commercial creditors: First, the
Court noted that the second paragraph of Article 1 of Protocol 1 expressly allows for the control of the use of
property by a state so as to secure the payment of taxes: see paragraph 59. Secondly, the Court stated that
the purpose of the legislation authorising seizure was obviously to facilitate the enforcement of tax debts, an
aim which in itself is clearly within the general interest: see paragraph 61. Thirdly, the use of such “high-
ranking priority rights” allowing a tax authority to seize the property of third parties to satisfy the debts of a tax
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2.53 Under Atrticle 1 Protocol 1 ECHR an individual may be deprived of his or her possessions in the
public interest and in accordance with the conditions prescribed by law, and a State may control the use
of property in accordance with the public interest. The decision of the ECtHR in James and Others v The
United Kingdom provides a detailed examination of the protection of the right to property under Article 1
Protocol 1."% The Court here stated that the compulsory transfer of property from one individual to
another may in some circumstances serve a legitimate public interest.'® The court continued to hold that
if this taking of property is part of a policy calculated to enhance social justice then it will be in the public
interest. In particular, the court held that the fairness of a system of law governing the contractual or
property rights of private parties is a matter of public concern and therefore legislative measures intended
to bring about such fairness are capable of being "in the public interest", even if they involve the
compulsory transfer of property from one individual to another.”'% This reasoning would suggest that the
legitimate objective of the enforcement of contracts is of sufficient public concern to provide justification
for the transfer of the property of a debtor to a creditor to satisfy a properly incurred contractual debt. The
Court proceeded to state that there must nonetheless be a reasonable relationship of proportionality
between the aim sought to be achieved and the means employed to meet that aim, so as to ensure a “fair
balance” between the demands of the general interest and the protection of the fundamental rights of the
individual.'"’

2.54 Jacob cites the above reasoning as indicating that execution against goods may be compatible
with the Convention provided the mechanisms used contain sufficient safeguards to protect the
individual.'® The legitimate aims in the public interest at issue in this context are the protection of the
sanctity of contract and the protection of the rights and freedoms of creditors. Nonetheless, these aims
could in certain cases be achieved through other less restrictive enforcement mechanisms, and so Jacob
argues that the procedure of execution against goods is “only proportionate and only ECHR compliant, so
long as it is actually the last resort.”'%” Where other less restrictive methods of enforcement are available
and appropriate, they must be used before the restrictive procedure of execution against goods is
deployed.

(i) Attachment of Debts/Garnishee

2.55 The attachment of debts or garnishee procedure, as discussed below, also involves an
interference with the property rights of a debtor. In the case of Orange v Revenue Commissioners,
Geoghegan J stated that the attachment of a debt, in this case in favour of the Revenue Commissioners,
constitutes an attack on the property rights of the individual to whom the attached debt is owed.''® The
debt, as a chose in action, constitutes a property right and the effective removal of the chose in action is
thus an attack on this right."""

payer was partly justified by the fact that tax authorities do not have the same facilities as commercial
creditors for protecting themselves against the consequences of the financial problems of their debtors: see
paragraph 71.

194 Application No. 8793/79 [1986] ECHR 2, ECtHR. See Jacob The Legality of Debt Enforcement — A Justice
Discussion Paper (Justice 2003) at 53.

105 Application No. 8793/79, [1986] ECHR 2 at paragraphs 40ff.

16 |pid at paragraph 41.

107 Application No. 8793/79, [1986] ECHR 2 at paragraph 50. Provided the legislature has acted reasonably and

is conscious of the need to strike a fair balance, the Court stated that it will not intervene and decide which
means of achieving the social goal which the legislative policy sought to attain is best: paragraph 51.
108 See Jacob The Legality of Debt Enforcement — A Justice Discussion Paper (Justice 2003) at 54.
1 Ibid.
10 [1995]1 IR 517, 521.

M1 pid at 524.
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2.56 The judge however cautioned that this did not necessarily mean that the statutory provision
authorising this attachment of a debt was an unjust attack on property rights.''? In fact, the judge
proceeded to state that “there would not appear to be anything inherently unconstitutional in a statutory
provision effecting an attachment of a debt.”'"® The decision concluded that on the facts of the case the
attachment procedure under s73 of the Finance Act 1988 was compatible with the requirements of the
Constitution. First, the fact that the attachment was effected by the Revenue Commissioners and not by
a court did not constitute a violation of Article 34 of the Constitution’s protection of the principle of the
separation of powers. The judge held that the enforcement mechanism of attaching the debt was an
administrative, rather than a judicial, function. Secondly, the attachment procedure contained sufficient
safeguards so as not to constitute an attack on the constitutional property right to earn a livelihood.
These took the form of providing notice to the tax defaulter and so providing him or her with the
opportunity to enter negotiations and make representations in order to avoid the attachment procedure.'"
The responsible conduct of the Revenue Commissioners in engaging in negotiations and attempting to
come to a repayment agreement meant that on the facts the procedure in this case could not be regarded
as unconstitutional. The judge did nonetheless hold that an attachment of a debt could in certain
circumstances constitute an unconstitutional attack on the right to a livelihood, but unfortunately for
present purposes did not suggest what such circumstances might involve.''

2.57 This case therefore illustrates that the property rights of debtors must be considered under the
garnishee order procedure. Procedural safeguards must be in place so that recourse is only had to this
procedure in appropriate cases, where it is necessary and proportionate.

(iii) The Right to Earn a Livelihood and Attachment of Earnings

2.58 The right to earn a livelihood has been recognised by the Irish courts as an unenumerated
personal right protected by the Constitution under Article 40.3.1°, as well as possibly a property right
under Article 40.3.2°.""® This right has also been recognised internationally by such provisions as Article
6 of the UN Covenant on Economic, Social and Cultural Rights 1966, which guarantees “the right of
everyone to the opportunity to gain his living by work which he freely chooses or accepts”.'” If an
attachment of earnings mechanism is introduced into Irish law as part of a reform of the debt enforcement
process this right will have to be considered and given appropriate weight.

2.59 First, there is a risk that if the amount of a debtor’s earnings attached is too high, all incentives
for that debtor to work will be removed and the debtor may be deprived of all of the advantages of gainful
employment.'”® Previous studies have argued that a large attachment of earnings order resulting in a low
protected earnings rate can act as a major employment disincentive as the employee debtor is left with
either a very small income or no income at all once a basic subsistence level is passed.''”” The Irish
Supreme Court has held that the Constitutional right to earn a livelihood includes associated rights such
as the right to a pension, gratuity or other emolument, or the right to the advantages of a subsisting
contract of employment, which are all property rights guaranteed by the Constitution.'”® These rights

"2 [1995]1 IR 517, 521.
13 Ibid at 522.
14 [1995] 1 IR 517, 522-524.

15 |bid at 523.

16 This right has been recognised by the Irish courts as an unenumerated right inherent in the guarantees of

Article 40.3.1°, as well as forming part of the property rights protected by Article 40.3.2°. See Generally Hogan
and Whyte JM Kelly: The Irish Constitution (4™ ed LexisNexis Butterworths 2003) at [7.3.84] ff.

17 See also Niemi-Kiesildinen and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies

CDCJ-BU (2005) 11 rev at 21.

e For a more detailed discussion of the task of setting the rates of income to be deducted under attachment of

earnings orders, see paragraphs 6.274 to 6.282 below.
19 see Joyce An End Based on Means? (Free Legal Advice Centres, 2003) at 53.

120 |n the Matter of Article 26 and the Employment Equality Bill 1996 [1997] 2 IR 321, 342.
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must thus be given sufficient weight when balancing the relevant rights and interests at stake in
assessing the merits of adopting an attachment of earnings system.

2.60 The second possible interference with a debtor’s right to earn a livelihood could arise from the
possible detrimental impact caused to the employer/employee relationship by an attachment of earnings
procedure.'”” A concern has been raised that the making of an attachment of earnings order could
sometimes lead to difficulties for an employee in achieving promotion or advancement at work. This
concern is based on the risk that an employer may, either consciously or subconsciously, gain an
unfavourable impression of the employee due to his or her knowledge of the employee’s debt
difficulties.'” In the worst case scenario, there is even a risk that the employee may be dismissed from
his or her employment entirely. While certain research has indicated that the risk of a detrimental impact
on the employee/employer relationship may be sometimes exaggerated,'” the possibility of such a
disadvantageous impact must be taken into account in formulating recommendations for reform in this
area.

2.61 When discussing the impact of an attachment of earnings mechanism on the debtor's
constitutional right to earn a livelihood, it is useful to consider the discussion of this right in the context of
the attachment of a debt in the judgment of Geoghegan J in Orange v Revenue Commissioners.'?* The
court’s findings in relation to the possible infringement of the right to a livelihood have been discussed
above. Where the procedure leading to the making of an attachment of earnings order gives the debtor
notice of the possibility of such an attachment, and allows the debtor to engage in negotiations and reach
an agreement with creditors, no unjustifiable interference with the debtor’'s rights occurs. The debtor
enters such an agreement in the knowledge that should he or she default in the terms of the agreement
an attachment order could result. Thus it appears that if the attachment of earnings procedure is used in
a proportionate manner where alternative means of resolving the dispute are first attempted, then the
constitutional guarantee of the debtor’s right to a livelihood will not be disproportionately affected.

2.62 The Commission provisionally recommends that the property rights of debtors, including the
right to earn a livelihood, must be respected by the law on debt enforcement.

C Interests of Society

2.63 As well as balancing the competing rights of creditors and debtors, the law on debt disputes
and the enforcement of judgments must also have regard to the important interests of society in this area
of law. This section identifies certain public interests and aims which must be taken into account when
considering the law in this area.

D) The Rule of Law

2.64 The fundamental principle of the rule of law requires that legal rights must be vindicated and
that the authority of the courts must be protected.

@) Legal Rights must be Vindicated

Irish democracy is founded upon the principle of the rule of law. This principle can be given effect only if
citizens possess the means to assert and vindicate their legal rights and challenge unlawful acts, so that
the precepts of the law can be given real and genuine effect.'”” As Jacob has noted,

121 For a discussion of this problem, and the legislative safeguards which could be introduced to provide

protection for employees who have been made subject to attachment of earnings orders, see paragraphs
6.291 to 6.296 below.

122 gee Joyce op cit. at 52-53, citing Walls and Bergin The Law of Divorce in Ireland (Jordans 1997) at 138-141.

123 Enforcement of Civil Obligations in Scotland Enforcement of Civil Obligations in Scotland — A Consultation

Document (The Scottish Executive 2002) at 96.
124 11995] 1 IR 517.

12 Recommendation of the Committee of Ministers to member states on enforcement (Council of Europe

Rec(2003)17, 2003).
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“[clourt orders are the sharp edge of the rule of law: without them the doctrine loses
meaning.”'%

2.65 Therefore, if a court has pronounced on the legal rights of the parties to a dispute, the rule of
law demands that this judgment must be effectively enforced so that those rights may be vindicated, and
that real effect may be given to the law.

(b) Integrity of the Courts Requires Enforcement

2.66 It is essential to the protection of the constitutional role of the courts as administrators of justice
under Article 34 that court orders are enforced. The legitimacy and integrity of the courts would be
compromised if judgment debtors could evade court orders. For this reason, enforcement mechanisms
must be effective and must not permit deliberately evasive debtors to frustrate court judgments.'?”’ As Sir
Jack Jacob has commented:'?®

“... the machinery of the enforcement of the judgments and orders of the court constitute the
very foundation of the judicial process ... Without the supportive enforcement machinery, the
judgments and orders of the court would lose their force and effect and become transformed
into mere pious resolutions; with an effective enforcement machinery, they should command
unquestioning and unconditional compliance.” '?’

2.67 In a similar manner, it is important that futile orders are not made by the courts. Thus, if a
debtor is unable to pay the amount ordered, enforcement of a judgment will be impossible, and the
integrity of the court may be compromised by the making of an order which will never be enforced.'®
This point provides further support for the need to draw a distinction between those debtors who cannot
pay and those who will not pay.

2.68 A related concern is the risk that if the law cannot provide an effective system of enforcement,
other forms of “private justice” may develop and further compromise the authority of the legal system. ™'
If the judicial enforcement system is inefficient, due to high costs or long delays, creditors may resort to
other means to collect debts. This would create a danger that dubious intimidating tactics could be
employed by creditors or their agents in order to recover monies owed.'*?> Therefore the principle of the
rule of law requires effective enforcement mechanisms so as to remove the need for creditors to have
recourse to such practices. Furthermore, as long as private debt collection agencies continue to operate,
efforts should be made to ensure that their practices are lawful and respect the rights of debtors.

(©) Moral Issues

2.69 Apart from legal arguments, there is also a strong moral interest that judgments be effectively
enforced and debts repaid. It is a fundamental common value of our society that promises should be kept
and that obligations freely undertaken should be honoured. To this extent, the legal enforcement of

126 See Jacob The Legality of Debt Enforcement — A Justice Discussion Paper (Justice 2003) at 1.

127 gee Capper “Taking Enforcement Seriously — Lessons from Northern Ireland” 2006 CJQ 485 at 485.

128 Jacob, The Fabric of English Civil Justice (Stevens 1987), pp.185-186.

129 It was this logic which led to the judicial development of the interlocutory order known as the Mareva

injunction, which seeks to prevent the intentional dissipation by a judgment debtor of his or her assets in order
to avoid paying a sum ordered by the court. See Capper “Taking Enforcement Seriously — Lessons from
Northern Ireland” 2006 CJQ 485 at 485. Thus it has been stated that the rationale for this type of injunction is
“to prevent the judgment... for a sum of money being a mere ‘brutum fulmen’ or empty threat: The Siskina
[1979] AC 210, 253, per Lord Diplock.
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judgments aims to support and protect this precept.’** Our legal system would fail in its moral duty if it did
not provide the means to give effect to this important value of our society.

(2) Efficiency of the Economy

2.70 Society also has an interest in providing efficient enforcement procedures due to the economic
impact of such mechanisms. An effective enforcement system is a condition for a well-functioning credit
market.”* The results of studies illustrating the impact of debt enforcement procedures on the availability
and cost of credit are now presented.

(@) Availability of Credit

2.71 Law and finance theory has illustrated that there is a positive association between legal
institutions and financial development and it is now generally accepted among commentators that legal
institutions are important to financial markets.'*® Various studies have illustrated the practical application
of this theory, by showing how efficient and effective enforcement mechanisms increase lender
confidence and so encourage them to provide credit more readily. On the contrary, banks will be
reluctant to lend where they are unsure that their contractual rights will be effectively enforced. Poor legal
enforcement mechanisms have been shown to reduce the ratio of credit to GDP and the volume of credit
made available.”® This has the negative consequence of leaving many households credit-constrained
and deprived of access to credit facilities.**’ Also, studies show that when legal measures are introduced
to provide increased protection of creditor rights with the aim of increasing lending levels, such reforms
lead to dramatic increases in the availability of credit in legal systems which provide effective enforcement
procedures.”*® In contrast, such reforms are largely ineffectual in systems which do not provide effective
mechanisms to enforce such creditor rights. '’

2.72 It has thus been concluded from such research that the quality of enforcement procedures is
linked to the provision of credit and the accompanying entrepreneurial investment and economic
growth."® For this reason, society has a strong interest in ensuring that legal enforcement mechanisms
encourage the provision of credit.

(b) The Cost of Available Credit

2.73 Along with increasing the volume of credit made available by lenders, efficient enforcement
mechanisms have also been shown to reduce the levels of interest charged by lenders.”' In fact, one

133 See Alberta Law Reform Institute Enforcement of Money Judgments Volume 1 op cit. at 21.

13 Niemi-Kiesilainen and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU

(2005) 11 rev at 20.
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4296, 2007). Available at SSRN: http://ssrn.com/abstract=1004651, citing e.g. La Porta, Lopez-de-Silanes,
Shleifer and Vishny, “Legal Determinants of External Finance (1997) 52 Journal of Finance 1131; La Porta,
Lépez-de-Silanes, Shleifer and Vishny “Law and Finance” (1998) 100 Journal of Political Economy 113.
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DP-157 2006) at 1.

a1 See e.g. Laeven and Majnoni, “Does Judicial Efficiency Lower the Cost of Credit?” (World Bank Policy

Research Working Paper No. 3159. 2003). Available at SSRN: http://ssrn.com/abstract=636578.

57



study has shown that the efficiency of judicial enforcement is, along with the rate of inflation, the main
factor influencing interest rate spreads.'? Thus inefficient enforcement mechanisms extract a significant
proportion of money from economies, and thus it is likely that it would be beneficial to the economy in the
long term to spend an equivalent amount of resources on reforming enforcement mechanisms. In this
way, a greater protection of the legal rights of creditors can be seen to also produce benefits for
borrowers, as they gain from the ability to access cheaper credit.

2.74 An example of this theory in operation can be observed in the introduction of Debt Recovery
Tribunals in India in the 1990s to facilitate the efficient enforcement of loan contracts by lenders.' Due
to concerns over the inefficiency of civil proceedings in India, and in particular the long delays in the
hearing of disputes and the execution of judgments, the Indian government introduced the Recovery of
Debts due to Banks and Financial Institutions Act 1993. This Act aimed to expedite the recovery of debts
by Indian banks and financial institutions through the establishment of quasi-judicial Debt Recovery
Tribunals throughout the country.'” Research into the economic impact of this reform has produced
significant results. First, loan default rates were reduced by between 3% and 11%.'*> Secondly, interest
rates fell considerably after the reform, with lenders charging interest rates 1.4% to 2% lower than those
charged on loans before the introduction of the new adjudication and enforcement regime.'*® Thus the
introduction of more efficient mechanisms for the enforcement of loan contracts led to cheaper credit
becoming available to Indian borrowers.

2.75 It can thus be seen that efficient enforcement mechanisms are necessary to promote the
availability of credit at low interest rates. Since the well functioning credit markets are essential to the
growth of an economy and are also beneficial to the well-being of the individual,'*’ society has a strong
interest in ensuring that its legal enforcement system is sufficiently effective to serve the needs of the
credit industry and to allow it to fulfil its important role in the economy.

(c) Limitations on the Link between Enforcement Procedures and Credit Supply

Despite these considerations, it must be noted that not all unpaid debt can be attributed to failings in legal
enforcement mechanisms. When creditors lend they necessarily take a risk that the loan may be unpaid,
and it is this which informs the interest rates they charge. To the extent that there will always be certain
debtors who are simply unable to pay, the most efficient enforcement mechanisms can only go so far in
facilitating the availability of credit at low interest rates."® Thus there will always be a certain amount of
unpaid debt in the economy as long as lenders extend credit where there is a risk as to the borrower’s
ability to repay. This also has the consequence that while enforcement mechanisms should be efficient,
they should not be used against over-indebted “can’t pay” individuals. For these reasons, creditors are
now more open to the settling of debt issues outside the judicial system as they realise that many debts
go unpaid due to financial difficulties of debtors rather than attempts of delinquent debtors to evade their
obligations.
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2.76 In addition, there are a range of non-legal incentives and sanctions which assure performance
of obligations, such as reputation, the pressure of continuing relationships with lenders and the desire to
be a “good citizen”.**® Thus, while enforcement mechanisms remain importantly linked to credit supply, it
has been argued that the sharing of credit histories between creditors through credit reporting systems is
more effective than the threat of effective legal enforcement in assuring repayment of debts and thus a
steady credit supply.150 In this way debtor data sharing may be seen to reduce the need for legal

enforcement while at the same time ensuring that supply lines of credit remain open. '’

2.77 It may also be incorrect to see the role of judicial enforcement mechanisms as formulating
micro-economic policy,’? and this Consultation Paper will for this reason seek to avoid engaging too
deeply in the area of economic policy choices relating to credit markets.

2.78 Nonetheless, the importance of efficient enforcement mechanisms to the provision of credit
must be emphasised. Thus while it is necessary to remain conscious of the need to protect individual
debtors, regard must be had to the general interest in the free supply of credit. This is indicated by Article
45.2.iv of Constitution of Ireland, which provides that:

“[tIhe State shall... direct its policy towards securing... that in what pertains to the control of
credit the constant and predominant aim shall be the welfare of the people as a whole.”

3) Fundamental Principles of Contract Law

2.79 It is in the common interest that fundamental principles of the law of contract are amply
respected by debt enforcement procedures. Commerce is founded on such principles and it is these core
rules which govern everyday commercial and consumer relations between members of society. Thus the
protection of a fair and effective law of contract is a legitimate aim which may occasionally restrict or
qualify the rights of members of society.

2.80 The importance of this principle and the extent to which it justifies restrictions on the rights of
debtors was affirmed in the 2009 Irish High Court judgment of McCann v The Judge of Monaghan District
Court and Others. Here Laffoy J noted that an effective statutory scheme for the enforcement of
contractual obligations is “unquestionably a reasonable and legitimate objective in the interests of the
common good in a democratic society.”’>® This principle was recognised by the ECtHR in the case of
James and Others v The United Kingdom.™ Here the Court held that an interference with the applicants’
property rights could be justified by the social aim of ensuring a fair system of contract law and property
rights. The Court stated that the fairness of a system of law governing the contractual rights of private
parties is a matter of public concern and a legitimate public interest for the purposes of the Convention. >

2.81 In particular, efficient and effective enforcement mechanisms are required in order to protect
and vindicate the two fundamental principles of freedom of contract and the binding force of contract.
The principle of freedom of contract was described by Lord Diplock when he stated that “A basic principle
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Books Limited 1986) at 8.

150 Duygan-Bump and Grant Household Debt Repayment Behaviour: What Role do Institutions Play? Federal

Reserve Bank of Boston Working Paper No. QAUO08-3, (The Quantitative Analysis Unit of the Federal Reserve
Bank of Boston, 2008) available at: http://www.bos.frb.org/bankinfo/gau/index.htm at 16.

et Ramsay op cit at 9. Similarly, the ability of large lending organisations to reschedule debts and build a certain

level of “bad debt” within their portfolios mean that creditors are perhaps not as reliant as they once were on
the enforcement mechanisms of the courts.

152 See Scott “Civil Justice Review: Enforcement of Debt” (1987) 6 Civil Justice Quarterly 194.

18 [2009] IEHC 276 at 81.

154 Application No. 8793/79, ECtHR [1986] ECHR 2.

%5 bid at paragraph 41.

1s6 See Beale et al Chitty on Contracts: Volume 1 General Principles (30lh ed. Thomson Reuters (Legal) 2008) at

10-19.

59



of the common law of contract... is that parties to a contract are free to determine for themselves what
primary obligations they will accept.”’ Freedom of contract has also been described as a general
principle of civil law by the European Court of Justice and is protected by Article 16 of the EU Charter of
Fundamental Rights under the guarantee of the freedom to conduct business.'®® An equally fundamental
rule of contract law is the binding force of contracts or the “sanctity of contract”." The authors of Chitty
on Contract point to the methods which the courts use to enforce contracts, " the refusal of the courts to
deny effect to contracts on general grounds of unfairness or inequality, and the development of the law of
frustration'' as evidence of this principle.

2.82 While both of these principles have been qualified by jurisprudential and legislative
developments in recent times, they remain part of the bedrock of contract law. They reflect the
conception of contract as the free expression of the choices of the parties which will then be given effect
by the law."? They are illustrative of the connection between autonomy, freedom and the binding effect
of parties’ bargaining choices.'*

2.83 Thus it is clear that the fundamental concept that parties should honour the contractual
commitments, according to the terms into which they have freely entered, must borne in mind when
recommending reforms of the law of debt enforcement. This has the consequence that the vindication of
these principles may at times require an element of coercion.'®* It is however important that the law
provides for the least coercive methods possible and that any interferences with the rights of debtors are
proportionate to the need to vindicate the rights of creditors and protect society’s interest in the fairness of
contractual relations. Also, while respecting the principles of contract law, it is necessary not to lose sight
of the reality of the over-indebted consumer, and the law must recognise that these principles must be
restricted in certain cases where the performance of a contract is impossible.

4) Prevention and Alleviation of Over-Indebtedness

2.84 The serious negative consequences of over-indebtedness for debtors and their families as well
as for society at large have been described above.'®® It is in the common interest both that members of
society do not personally suffer from the severe adverse effects of over-indebtedness and that society is
not obliged to maintain debtors and their families when their over-indebtedness renders them unable to
provide for themselves. Thus the prevention and alleviation of the problem of over-indebtedness is a
legitimate aim in which society has a strong interest.

57 Photo Production Ltd v Securicor Transport Ltd [1980] AC 827, 848.

1% Beale et al Chitty on Contracts: Volume 1 General Principles (30" ed. Thomson Reuters (Legal) 2008) at 10-

19, citing European Commission, Explanations Relating to the Charter of Fundamental Rights [2007] OJ
C303/17, 23.

159 See Beale et al Chitty on Contracts: Volume 1 General Principles (30th ed. Thomson Reuters (Legal) 2008) at

16. This principle is well expressed by Article 1134 of the French Civil Code, which states that contracts
legally formed have the effect of law as between the contracting parties. See also Basedow “Freedom of
Contract in the European Union” (2008) 16(6) ERPL at 902.

160 Specific performance, injunction, action for the agreed contract price.

161 It has been confirmed that the doctrine of frustration allows parties to escape from their bargain if a change of

circumstances makes performance radically different from what they agreed, rather than denying effect to the
contract simply on the grounds of unfairness. See Davis Contractors Ltd v Fareham Urban DC [1956] AC 696,
720-729.

162 See Beale et al Chitty on Contracts: Volume 1 General Principles (30th ed. Thomson Reuters (Legal) 2008) at

10-19.

183 Basedow “Freedom of Contract in the European Union” (2008) 16(6) ERPL at 902.

164 See Striking the Balance: A New Approach to Debt Management (The Scottish Executive 2001) at 14.

185 gee paragraphs 1.11 to 1.15 above.
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2.85 The legitimate social aim of addressing the problem of over-indebtedness has also recently
been recognised at European level. Members of the Council of Europe have recently committed
themselves to finding legal solutions to debt problems.'*® The Committee of Ministers of the Council of
Europe have acknowledged that the use of credit has become an essential part of the economies of
Member States and stressed the responsibility of Member States for the consequences of their social and
economic policies. Similarly, the European Commission has identified the problem of over-indebtedness
and has sought to produce policy guidance on how Member States of the European Union could address
this issue.'’

2.86 It is thus clear that society has an interest in preventing and alleviating the problem of over-
indebtedness amongst its members. The ECtHR has indicated that when dealing with social and welfare
issues, Contracting States have a particularly wide margin of appreciation, and thus the pressing need to
address over-indebtedness will permit proportionate interferences with the rights of creditors.

D Key Principles for Reform

2.87 Drawing on the above analysis, the Commission concludes that the following key principles
should inform the reform of the law of debt management and debt enforcement.

(1) A Balanced Approach to Debt Enforcement

2.88 A fundamental guiding principle in reforming the law must be the need to provide a balance

between the rights of creditors and debtors and the interests of society. The above analysis has
illustrated the competing rights of debtors and creditors which must be reconciled by the law in this area.
As Capper notes:

“any reasonable enforcement system must maintain an even balance between protecting the
rights of creditors by enforcing judgments that can be enforced and protecting debtors from
possible oppression by identifying those situations where enforcement is impossible.”'¢’

2.89 Undoubtedly a primary goal of the reform of the law of debt enforcement must be to provide
effective and efficient methods for enforcing court judgments. In this light it should be recalled that the
ECtHR held in Apostol v Georgia that Contracting States are under a “positive obligation to organise a
system for enforcement of judgments that is effective both in law and in practice.”'”’

2.90 It is equally vital that the law on debt enforcement respects and protects the rights of debtors,
especially defending the interests of those debtors who do not have the means to pay. Society’s interest
in the alleviation of the social problem of over-indebtedness must also be considered, with the recognition
that the law must provide solutions other than enforcement for over-indebted individuals.

291 This Consultation Paper therefore seeks to propose recommendations for a system of
resolving debts disputes in a manner which achieves a balance between these competing rights and
interests.

2.92 The Commission provisionally recommends that a guiding principle of the law on debt
management and debt enforcement should be the need to reach a fair balance between the rights of
creditors and debtors.

166 See Recommendation of the Committee of Ministers to member states on legal solutions to debt problems

(Council of Europe CM/Rec(2007)8, 2007).

167 See Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008).

For example, in the case of Immobiliare Saffi v Italy the ECtHR held that “in spheres such as housing, which
plays a central role in the welfare and economic policies of modern societies, the Court will respect the
legislature’s judgment as to what is in the general interest unless that judgment is manifestly without
reasonable foundation.” (2000) 30 EHRR 756 ECtHR at paragraph 49.

169 Capper “Taking Enforcement Seriously — Lessons from Northern Ireland” 2006 CJQ 485 at 495.

170 Application No. 40765/02 November 28 2006, para 64.
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(2) A Proportionate Approach to Debt Enforcement

2.93 In seeking to achieve this balance, this Consultation Paper will aim to ensure that the law
adopts a proportionate approach to debt enforcement. The principle of proportionality has long been
applied both under Irish law'”" and under the ECHR'’? in adjudicating on the legality of interferences with
fundamental rights. The principle was affirmed in the context of debt enforcement procedures in the 2009
Irish High Court case of McCann v The Judge of Monaghan District Court and Others.'” Here Laffoy J
described that principle as requiring a measure which restricts rights to:'”*

e be rationally connected to a legitimate and important object;
e impair the right in question as little as possible; and

e be such that its effect on this right is proportional to the legitimate objective sought to be
achieved.

Each aspect of this principle can thus inform a proportionate approach to shaping the law on debt
enforcement.

(a) Appropriate Enforcement: Enforcement Rationally Connected to a Legitimate and
Important Object

2.94 First, the debt enforcement mechanisms applied in any given case must be necessary to
achieve a legitimate goal and must be rationally connected to that goal. The interests which the law of
debt enforcement seeks to achieve - which are outlined above — must be identified and the law must set
out the most appropriate means of achieving these aims.'”® Although the interests of society and the
rights of creditors demand effective enforcement mechanisms, it is nonetheless arguable that the
enforcement mechanisms applied in certain individual cases are not necessary or rationally connected to
this aim. In McCann, Laffoy J applied this reasoning to the imprisonment of debtors and held that where
the legitimate aim of an enforcement mechanism is to compel the discharge of a debt, a procedure which
allowed the mechanism to be used against debtors who cannot pay could not be rationally connected to
the objective and would so be disproportionate.'”® Similarly, the issuing of a writ of fieri facias against a
debtor who possesses no assets capable of seizure is not rationally connected to the objective of the
effective enforcement of debts. Certain enforcement mechanisms are inappropriate in given cases and
the law must provide that such mechanisms cannot then be used.'”’

2.95 In the same manner, if the debtor possesses certain assets or income which could be used to
repay the debt owed, it is important the law provides appropriate means for these assets to be accessed
for the purposes of enforcement.'”®

2.96 A fundamental consequence of the principle of appropriate and rational enforcement is that
sufficient information concerning the financial circumstances of the debtor must be made available to the

1 see Hogan and Whyte JM Kelly: The Irish Constitution (LexisNexis Butterworths 2003 at paragraphs [7.1.56]-

[7.1.67].

1z See Lord Lester and Pannick Human Rights Law and Practice (2" ed Butterworths 2004) at paragraph 3.13.

73 [2009] IEHC 276.

74 \bid at 81.

s See The Scottish Law Commission Poinding and Sale: Effective Enforcement and Debtor Protection

(Discussion Paper No 110 1999) at 10.

176 McCann v The Judge of Monaghan District Court and Others [2009] IEHC 276 at 82.

rr Capper “Taking Enforcement Seriously — Lessons from Northern Ireland” 2006 CJQ 485 at 495.

178 This reasoning led the Alberta Law Reform Institute to advocate a fundamental principle of “universal

exigibility”, whereby the law must provide mechanisms for the enforcement of judgments against any available
assets of the debtor, excluding certain “just exemptions”. See Enforcement of Money Judgments Volume 1
(Alberta Law Reform Institute Report No. 61, 1991) at 24-25.
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court and creditors so that accurate decisions can be made as to the most appropriate enforcement
mechanism in a given case.

(b) Least Coercive Means Possible

2.97 The doctrine of proportionality requires that any measure which infringes rights must be the
least restrictive method of achieving the legitimate aim in question. This principle requires that where a
choice is available between different means of achieving the same end, the means which has the least
restrictive effect on the rights of the individual must be chosen.'”” While debt enforcement must by its
nature involve a degree of coercion, the law must ensure that the methods employed are no more
coercive than is necessary to achieve the objectives which enforcement serves in any given case.

2.98 This reasoning was applied by Laffoy J in the 2009 McCann decision. Here the judge stated
that a statute which did not require all of a debtor's assets to be attached before an order for
imprisonment may be sought did not impair a debtor’s right to liberty as little as possible.'®® Similarly, the
procedure of execution against goods by the sheriff arguably involves a greater intrusion of a debtor's
rights than the instalment order procedure, and so the latter option must be chosen where possible. Of
course, certain cases will require more coercive methods to deal with “won’t pay” debtors, as was
illustrated in the case of K v Sweden, where the European Commission of Human Rights held that on the
facts stringent enforcement means were justifiable when dealing with a deliberately evasive debtor.'®'

2.99 Sometimes a creditor will possess no more information about a debtor than his or her address,
and in such a case the procedure of execution against goods may be the only available enforcement
option. For this reason the importance of the availability of accurate information regarding a debtor’s
circumstances is once again emphasised.

(©) Enforcement Means must be Proportionate to the Debt Owed.

2.100 The enforcement methods provided by the law must also be proportionate in the sense that
there must not be a discrepancy between the impact of the enforcement procedure on the debtor and the
extent to which the goal of effective enforcement is achieved. Therefore factors such as the severity of
the consequences of enforcement on the debtor and the amount of the debt recovered under the
enforcement procedure must be considered in ensuring proportionate enforcement.

2.101 The Commission provisionally recommends that the principle of proportionate enforcement
should be a guiding principle of the law on debt enforcement.

3) Legal Solutions to the Problem of Over-Indebtedness

2.102 This Consultation Paper takes the view that the law on the enforcement of judgment debts
cannot be discussed in isolation from the problem of over-indebtedness in Irish society. As has been
shown above, society has a strong legitimate interest in the aim of alleviating the problem of over-
indebtedness. Members of the Council of Europe have recently committed themselves to finding legal
solutions to debt problems.'® The Committee of Ministers acknowledged that the use of credit has
become an essential part of the economies of Member States and stressed the responsibility of Member
States for the consequences of their social and economic policies. Thus the Committee’s
Recommendation stated that governments of Member States, when creating domestic legislation and
procedures should aim to prevent and alleviate over-indebtedness among individuals and families
through a variety of political, legal and practical measures. The Commission wishes to follow this
Recommendation and proposes that the reform of the law on debt enforcement must seek to address the
problem of over-indebtedness.

179 See Jacob The Legality of Debt Enforcement — A Justice Discussion Paper (Justice 2003) at 31; The Scottish

Law Commission Report on Poinding and Warrant Sale (Scot Law Com No 177, 2000) at 8-9; Striking the
Balance: A New Approach to Debt Management (The Scottish Executive 2001) at 15.

180 [2009] IEHC 276 at 82.

181 Application No 13800/88 E Com HR.

182 See Recommendation of the Committee of Ministers to member states on legal solutions to debt problems

(Council of Europe CM/Rec(2007)8, 2007).
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2.103 This Consultation Paper therefore takes a global approach in considering legal solutions to the
problem of over-indebtedness, in the knowledge that all Member States of the Council of Europe have
pledged their commitment to this objective.'® This Consultation Paper adopts the framework of policy
solutions to over-indebtedness advocated by a 2008 report of the European Commission.”® This
framework outlines six steps to be followed in finding policy solutions to over-indebtedness, which contain
both preventative and remedial measures. These issues sometimes veer away from the law of debt
enforcement, which remains the core concern of this Consultation Paper. Therefore the Commission
makes no recommendations in relation to some of these issues, but rather identifies the current position
and issues for consideration in relation to these areas.

€) Preventative Measures

2.104 The first three policy steps identified in the European Commission report can be categorised as
preventative measures, although they will necessarily involve some overlap with the second category of
remedial measures described below. While the prevention of all causes of over-indebtedness is beyond
the capabilities of law reform, the European Commission has identified three causes of over-
indebtedness to which legal solutions may be found. These preventative steps involve the promotion by
the law of responsible borrowing, responsible lending and responsible practices in arrears management
and debt recovery. The Commission believes that the recommendations proposed by this Consultation
Paper must seek to support such practices, and that the law should require responsible conduct from
both debtors and creditors in these areas. Chapters 3 and 4 discuss the contents of these principles and
the legal and political methods which may be used to achieve them.

(b) Remedial Measures

2.105 The remedial measures advocated by the European Commission are composed of three
strands: debt counselling services, personal insolvency procedures and holistic debt enforcement
proceedings.'®

2.106 The Commission agrees that legal solutions to over-indebtedness should be informed by a
need to provide widespread access for debtors to appropriately qualified money advisors. Money
advisors must be given an important role to play in the debt dispute resolution process. Furthermore, the
law should ensure that the money advice services offered to consumers are of a sufficient standard and
that sound business practices are observed by those operating in this industry.

2.107 As regards the need for personal insolvency procedures and holistic debt enforcement
procedures, it is to be noted that the situation of the over-indebted debtor poses a difficult problem for the
law of debt enforcement. The law is based on the traditional model of a single debt between a creditor
and a debtor, and thus many enforcement mechanisms are unsuited to the situation of a defendant who
owes many debts to various different creditors. The traditional model was designed with the “won’t pay”
debtor in mind, and its application to the over-indebted “can’t pay” defaulter frustrates the interests of all
stakeholders.”® The Commission believes that the law on debt enforcement needs to be modified to
provide solutions to the problem of the over-indebted “can’t pay” debtor. This will involve the introduction
of new court procedures and the establishment of a debt settlement scheme. This scheme should
operate as a non-judicial alternative and complement to a reform of bankruptcy law. Chapter 5 discusses
the Commission’s provisional recommendations for the introduction of a debt settlement system into Irish
law. In addition to this new system, enforcement procedures must be modified to facilitate improved
access to information which allows the ability of a debtor to pay to be determined. Chapter 6 discusses
how this may be achieved, and describes how the proposed debt settlement scheme and proposed
enforcement system could interact to adopt a holistic approach to resolving debt disputes.

83 pid.

184 Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 58ff.

185 See Towards A Common Operational European Definition of Over-Indebtedness at 83-97.

186 Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 88.
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2.108 The Commission provisionally recommends that the recognition of the need to prevent and
remedy personal over-indebtedness should form a guiding principle of the law on debt enforcement and
debt management.

(4) Can’t Pay and Won’t Pay

2.109 The distinction between debtors who are unable to meet their obligations and those who refuse
to do so has been described in detail above.'®” The Commission believes that this distinction is important
to informing any proposed reforms of the law on debt enforcement. The law should provide effective and
efficient enforcement mechanisms to be used against debtors who refuse to pay, and should provide
alternative solutions in the form of measures such as debt settlement schemes for those who cannot pay.

2.110 Distinguishing between these two categories of debtor is undoubtedly a difficult task, and it will
be necessary to draft criteria which will be applied in determining whether legal enforcement or debt
settlement is more appropriate in a given case. To enable authorities and creditors to take informed
decisions as to the appropriate course of action in a given case, it is essential that access is made
available to comprehensive and up-to-date information regarding a debtor’s ability to repay his or her
debts.

2.111 The Commission provisionally recommends that the law on debt enforcement should
distinguish between debtors who cannot pay and debtors who refuse to pay. This will involve an
individualised approach to debt enforcement, requiring increased access to accurate information on the
circumstances of each debtor.

(5) The Crucial Need for Greater Debtor Information

2.112 It has been repeatedly emphasised above that improved access to information relating to a
debtor’s financial circumstances is essential to the reform of the debt enforcement system. This has also
been recognised by the Council of Europe as a necessary requirement for effective and efficient
enforcement procedures.'®

2.113 Judicial proceedings against “can’t pay” debtors would not be brought nor heard if sufficient
information was available to indicate that such proceedings would be futile. Furthermore, informed
decisions as to the appropriate approach to enforcement cannot be made without knowledge of the
debtor’s circumstances. For example, a lack of debtor participation in enforcement proceedings under
the current system means that the court often cannot conduct an accurate examination of the debtor’s
means and so cannot make appropriate enforcement decisions. This means that instalment orders can
be made which are set at unrealistically high levels.'®” Similarly, a lack of information of a debtor’s
circumstances leads many creditors to use the procedure of execution against goods even where the
debtor may have no assets suitable for seizure and sale.

2.114 Thus, the Commission is of the opinion that the increased availability of information relating to
a debtor’'s financial circumstances is of fundamental importance in both reforming the law on debt
enforcement and in seeking to prevent the problem of over-indebtedness.

2.115 The Commission is conscious, however, of the competing need to protect the privacy rights of
debtors. Thus a balance must be struck between the vindication of the rights of creditors and the
interests of society and the protection of the rights of debtors. In adopting a balanced approach to this
issue, the Commission will have regard to the Data Protection Act 1988, the Data Protection
(Amendment) Act 2003 and the ongoing work of the Data Protection Review Group. Directive on Privacy

187 gee paragraphs 1.61 to 2.111 above.

188 “Defendants should provide up-to-date information on their income, assets and on other relevant matters.”

See Recommendation of the Committee of Ministers to member states on enforcement (Council of Europe
Rec(2003)17, 2003).

189 See Joyce An End Based on Means? (Free Legal Advice Centres Dublin 2003) at 24. The instalment order

procedure is described in Chapter 3: see paragraphs 3.283 to 3.297 below.
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and Electronic Communications'”® Various methods have been proposed in other jurisdictions to allow

better information about debtors to be obtained, and this Consultation Paper will discuss the various
options for reform below.

2.116 The Commission provisionally recommends that the need to obtain accurate information
relating to a debtor’s financial circumstances should be a guiding principle of the law on debt
management and debt enforcement.

(6) The Non-Judicial Resolution of Debt Disputes

2.117 The Commission believes that debt repayment issues should be resolved without recourse to
litigation where possible. The coercive force of legal enforcement mechanisms should be reserved for
“won’t pay” debtors, in situations where all other attempts to reach a solution acceptable to both creditor
and debtor have failed. Court procedures as they currently exist are an inappropriate mechanism to deal
with “can’t pay” debtors, and the use of proceedings in such cases does not serve the interests of any of
the parties concerned. Legal proceedings are expensive and time-consuming for creditors, who have a
strong interest in the early resolution of debt cases. Honest but insolvent debtors also should not be
dragged through traumatic legal proceedings, particularly as among this group are some vulnerable
members of society. Furthermore, the efficiency and integrity of the courts should not be compromised
through ultimately futile proceedings, and the courts should not be used by some creditors as a substitute
for responsible arrears prevention and management practices.

2.118 Thus the Commission recommends that the law should achieve a solution whereby the legal
debt enforcement system is used as a last resort. The law should require solutions to debt difficulties to
be achieved outside the framework of the courts where possible. Debtors and creditors, with the
assistance of the intervention of debt counselling services, should be encouraged or even obliged to
negotiate repayment arrangements before litigation is commenced. The law should permit recourse to
legal enforcement mechanisms only where attempts at reaching such arrangements have failed, or where
a “won’t pay” debtor refuses to cooperate. The Commission is however aware of the rights of creditors to
have access to a court to vindicate their legal rights, and the Commission has due regard to this right
when proposing recommendations.

2.119 The principle of the promotion of the non-judicial resolution of debt disputes recurs throughout
this Consultation Paper. Chapter 4 applies this principle in discussing the subject of responsible arrears
management and debt counselling.””! Chapter 5 furthermore discusses the Commission’s provisional
recommendations for the introduction of a non-judicial debt settlement scheme which would allow debt
disputes to be resolved outside of the formal legal system.'”? Chapter 6 discusses methods by which the
participation of debtors at earlier stages of the debt collection and enforcement process can be
encouraged, and how the early intervention of money advisors can assist in resolving disputes.'”® Finally,
Chapter 6 discusses the possible introduction of measures permitting the suspension of enforcement
proceedings while attempts are made to resolve debt disputes through voluntary debt management
arrangements or through the proposed statutory debt settlement scheme.'"*

2.120 The Commission provisionally recommends that the promotion of the non-judicial resolution of
debt disputes should be a guiding principle of the law on debt management and debt enforcement.

190 The requirements of the European Union Directives on the protection of data will also be considered: see

Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data; Directive
2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing of
personal data and the protection of privacy in the electronic communications sector (Directive on privacy and
electronic communications).

91 See paragraphs 4.174 to 4.194 and 4.235 to 4.254 below.

192 See Chapter 5 below.

193 See paragraphs 6.143 to 6.178 below.

%4 See paragraphs 6.129 to 6.142 below.
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@) Streamlining of the Law on Debt Enforcement

2.121 In its Recommendation to Member States on Enforcement,'”” the Committee of Ministers of
the Council of Europe stated that enforcement should be defined and underpinned by a clear legal
framework which sets out the powers, rights and responsibilities of interested parties and third parties.
Similarly, legislation should be sufficiently detailed to provide legal certainty, transparency and
predictability.

2.122 The Irish law on debt enforcement is derived from many different sources.'”® The main

legislative provisions operating in this area are the Enforcement of Court Orders Acts 1926-1940 as
amended and the Judgment Mortgage (Ireland) Acts 1850-1858, with the Common Law Procedure
(Ireland) Act 1853 also of relevance. Legal and equitable execution methods derived from case law are
also available. Orders 42-49 of the Rules of the Superior Courts, Orders 35A-39 of the Rules of the
Circuit Court and Orders 53-57 of the Rules of the District Courts further lay down the rules of procedure
for the enforcement of judgments. Thus the law on debt enforcement is complex and many sources must
be consulted in order to fully understand it.

2.123 Furthermore, the origins of much of this law are very old, and certain procedures exist more
due to historical reasons than to their status as relevant and regularly used enforcement mechanisms. It
must also be remembered that much of the law on enforcement was designed for an environment vastly
different from today’s “credit society”. Thus the law in this area must be re-assessed in light of the
changed prevailing attitudes to credit and debt which exist in today’s society.

2.124 The Commission therefore takes the view that a basic concern of the reform of the law on debt
enforcement should be to clarify, streamline and update the law in this area. The Commission has
previously acknowledged the attractiveness of the idea of updating the law on the enforcement of
judgments so as to combine all the enforcement mechanisms into a single Act of the Oireachtas.'””” The
Commission now wishes to reaffirm this view.

2.125 The Commission provisionally recommends that the need to consolidate, clarify and simplify
the law should be a guiding principle of the reform of debt management and debt enforcement law.

195 See Recommendation of the Committee of Ministers to member states on enforcement (Council of Europe

Rec(2003)17, 2003).

1% see Glanville The Enforcement of Judgments (Round Hall Sweet and Maxwell 1999) at 16ff.

197 Law Reform Commission Consultation Paper on Judgment Mortgages (LRC CP30-2004) at 5.
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CHAPTER 3 DEBT AND OVER-INDEBTEDNESS: THE CURRENT LAW

3.01 The goal of this Chapter is to outline the current legal position in relation to personal debt and
over-indebtedness in lIreland, in order to identify the areas which are appropriate for reform. The
Commission seeks to recommend legal solutions to the problem of over-indebtedness as part of its
primary aim of reforming the law on debt enforcement.! As noted above, in this regard the Paper follows
the framework for legal solutions to over-indebtedness proposed by the European Commission in its
recent report. This framework is based on the twin goals of preventing the problem of over-indebtedness
and alleviating the problem for those households who are already over-indebted.

3.02 In response to an analysis of the causes of over-indebtedness, the European Commission
report has proposed that the law should focus on three main areas in seeking to prevent over-
indebtedness.? The law must thus ensure responsible practices in lending, borrowing and arrears
management. This Chapter discusses the position of Irish law under each of these subject headings, and
identifies areas of the current law which should be considered as part of a review of over-indebtedness
law and policy. Chapter 4 discusses further these issues, examines comparative approaches to the
problems identified in other countries, and makes suggestions as to how these issues could be
addressed. Returning to the present chapter, Part A discusses the subject of responsible borrowing. It
identifies two aspects to this subject: financial education and the provision of information to consumers
under consumer credit law. Part A examines how financial education is currently being provided, and
discusses how, through a variety of instruments, the law requires certain information to provided to
consumers in relation to credit agreements. The limitations of the current Irish position in these two areas
are then discussed. Part B discusses the subject of responsible lending. It first outlines the justification
for the principle of responsible lending, and describes its importance in preventing over-indebtedness.
The part proceeds to outline the current legal measures which seek to ensure that responsible lending
standards are observed, before continuing to identify areas which could be considered in order to further
advance the principle of responsible lending in Irish law. Part C discusses the principle of responsible
arrears management, and describes how this principle is advanced through both legislation and codes of
practice. The need for reflection as to how this principle can be further enshrined into law is then
discussed.

3.03 It is widely recognised that in addition to legal measures which seek to prevent problems of
over-indebtedness from arising, legal provisions are also needed to provide relief and rehabilitation for
those individuals who have become over-indebted.® It is unrealistic to think that preventive measures, no
matter how successful, can be capable of eradicating over-indebtedness completely, especially when the
need to protect the supply of credit is considered.” In this light, the law must recognise that a
consequence of a credit society is that certain individuals will become over-indebted, and thus a means of
rehabilitating such debtors must exist. This chapter therefore also describes the position of Irish law in
relation to debtor rehabilitation methods, beginning with a discussion of the subject of debt counselling in
Part D. The current state of debt counselling in Ireland is outlined, and issues which should be addressed
through law reforms are identified. Part E presents an outline of the law on personal insolvency. The
Irish bankruptcy system is discussed and flaws in this system are highlighted. This part also discusses

See paragraphs 2.102 to 2.103 above.

Towards A Common Operational European Definition of Over-Indebtedness (European Commission,
Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 58ff.

See Recommendation of the Committee of Ministers to member states on legal solutions to debt problems
(Council of Europe CM/Rec(2007)8, 2007) Explanatory Memorandum paragraph 31.

4 Ibid.
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the various non-legal methods of remedying the difficulties of over-indebted individuals which are used in
Ireland. Finally, Part F describes debt enforcement procedures under lIrish law. This part provides a
detailed account of the various methods of enforcing a judgment debt, and describes the procedural steps
involved in each method. Several failings of the system of debt enforcement as a whole and of individual
enforcement procedures are discussed. As has been noted elsewhere in this Consultation Paper, the
primary focus of the Commission is on the areas of debt enforcement procedures and personal
insolvency law, areas which the Commission identifies as most appropriate for examination by a law
reform body. Therefore more attention is given to these two areas than the other elements of a holistic
over-indebtedness policy, which the Commission believes raise issues of economic and social policy
which may lie beyond the scope of this Paper.

A Responsible Borrowing

3.04 As noted above, irresponsible borrowing practices are a recognised cause of over-
indebtedness. Over-spending, over-commitment and poor money management skills have been shown
to contribute significantly to over-indebtedness, and also to inhibit debtors in emerging from debt
difficulties.’

3.05 Both the European Commission® and the Council of Europe’ have thus advocated measures
which seek to achieve responsible borrowing practices among consumers. Two linked approaches are
proposed, the first seeking to ensure financial literacy education is provided to consumers, and the
second seeking to provide individual consumers with information relating to individual credit transactions.
Recital 26 to the EC Consumer Credit Directive 2008° reflects this approach by stating that Member
States should “take appropriate measures to promote responsible practices during all phases of the credit
relationship...” To achieve this aim, the recital states that these measures “may include, for instance, the
provision of information to, and the education of, consumers, including warnings about the risks attaching
to default on payment and to over-indebtedness.”

D The Current Position in Ireland
(a) Financial Education: Non-Legal Measures
3.06 It has been shown that poor money management skills are a cause of debt difficulties and that

those consumers who budget and save are less likely to encounter such difficulties.” As the European
Commission’s Communication on Financial Education has stated, financial education allows individuals to
improve their financial literacy skills and so develop an awareness of financial risks and opportunities
which allows them to make informed choices in relation to financial services. '’

3.07 Until recently, studies had indicated that no national policy response to the question of financial
literacy has been produced in Ireland.!" This has changed in recent years however. One of the statutory
functions of the Irish Financial Services Regulatory Authority (IFSRA) is to:

See above paragraphs 1.40 to 1.50.

Towards A Common Operational European Definition of Over-Indebtedness (European Commission,
Directorate-General for Employment, Social Affairs and Equal Opportunities 2008) at 60-65.

See Recommendation of the Committee of Ministers to member states on legal solutions to debt problems
(Council of Europe CM/Rec(2007)8, 2007), paragraphs 2(b) and 2(c), paragraphs 22 and 23 of explanatory
memorandum.

Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on credit agreements for
consumers and repealing Council Directive 87/102/EEC.

See paragraphl.48 above. See Towards A Common Operational European Definition of Over-Indebtedness
op cit at 60.

Communication on Financial Education (European Commission Com(2007)808) at 1.

Corr Financial Exclusion in Ireland: An Exploratory Study and Policy Review (Combat Poverty Agency 2006)
at 120.
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“[tlake such action as it considers appropriate to increase awareness among members of the
public of available financial services and the cost to consumers, risks and benefits associated
with the provision of those services.”'”

As part of this role, IFSRA published a consultation paper in 2004 entitled “Financial Planning Education
for Consumers”, the purpose of which was to seek views from stakeholders on the development of an
appropriate programme for financial education. Following the success of this document, a National
Steering Group on Financial Education was convened by IFSRA in 2006, the members of which were
drawn from stakeholder organisations working in the areas of personal finance and education. '*

3.08 The National Steering Group on Financial Education published its report in 2009.' The report
outlined the current position of financial education in Ireland, and decided upon a series of commitments
and recommendations for the development of a financial education programme in Ireland. While these
recommendations and commitments are discussed further in Chapter 4 below,'® the following paragraphs
describe the current position of financial education in Ireland.

3.09 Secondary school curricula currently provide a degree of financial education. In the Junior
Certificate cycle, the Business Studies course contains a section entitled “The Business of Living” which
provides education on budgeting, general consumer issues and financial services for consumers.'
Approximately 60% of Junior Certificate students take the Business Studies course. In the Leaving
Certificate cycle, the Home Economics — Scientific and Social syllabus contains a section labelled
“Resource Management and Consumer Studies” which seeks to provide students with information on
money management at the level of the household and on consumer issues such as consumer protection,
consumer responsibility and consumer choice. In the academic year 2008/2009 a financial education
programme entitled “Get Smart with your Money”, a joint initiative of the Money Advice and Budgeting
Services and the Irish Financial Services Regulatory Authority aimed at Transition Year students, was
launched on a nationwide basis.*” This is a personal development programme which seeks to encourage
students to explore their attitudes to money and to highlight the practices of budgeting, shopping around,
financial planning and saving."® This programme was initially provided in 65 schools by 120 teachers.

12 Section 33C(4) of the Central Bank Act 1941, as inserted by section 26 of the Central Bank and Financial
Services Authority of Ireland Act 2003.

The full list of the members of the Steering Group is as follows: Consultative Consumer Panel of the Financial
Regulator; Department of Education and Science; Department of Finance; FAS; Financial Regulator (chair,
secretary & co-ordination); Institute of Bankers in Ireland; Irish Banking Federation; Irish Insurance Federation;
Irish League of Credit Unions; Irish Vocational Education Association; Money Advice and Budgeting Service;
National Adult Literacy Agency; National Council for Curriculum and Assessment; The Pensions Board.

Improving Financial Capability — A Multi-Stakeholder Approach (Report of the National Steering Group on
Financial Education 2009).

See paragraphs 4.13 to 4.14 below.

See Business Studies — Junior Certificate Syllabus on the website of the Department of Education and
Science, available at:
http://www.education.ie/home/home.jsp?maincat=&pcategory=17216&ecategory=17317&sectionpage=&subje
ct=17657&language=EN&Ilink=&page= (last accessed 14 September 2009)

The programme was launched nationally on 25" September 2008. See
http://www.mabs.ie/Media/Stories2008_1.htm. (last accessed 14 September 2009)

See the description of the programme on the European Commission DG Internal Market and Services
Financial Services webpage, available at:
http://ec.europa.eu/internal_market/fesis/index.cfm?action=view_scheme_detail&id_scheme=182&version=2.
(last accessed 14 September 2009)
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The Irish Banking Federation also provides free education on finance to schools at both primary and
secondary level.”

3.10 As regards adult financial education, the Financial Regulator operates a campaign entitled “It's
Your Money” which provides both information through its website (www.itsyourmoney.ie), leaflets and
handbooks and a one-to-one guidance service.”’ The scheme aims to provide clear, easy to understand
resources to help Irish consumers make informed financial choices. It focuses primarily on enabling
informed cost comparisons amongst consumers when selecting financial services. The scheme had
560,000 participants in 2007, and was awarded the award of “Best Financial Campaign” by the Health
and Consumer Protection Directorate General of the European Commission in 2008.%'

3.11 EBS Building Society and the National Adult Literacy Agency (NALA) have for several years
operated a joint Financial Literacy Programme designed to tackle the problem of financial illiteracy as a
barrier to understanding and accessing financial services.?” This programme includes the publication of a
leaflet entitled “The A-to-Z Pocket Guide to Financial Terms”, which contains over 500 definitions of terms
used in relation to financial products and services.

3.12 At a European level, the European Commission Directorate General for the Internal Market and
Services has a dedicated policy on financial education.® It was under this policy that the Communication
on Financial Education discussed above was published, and this document has outlined basic principles
for the provision of high-quality financial education schemes. An Expert Group on Financial Education
was established under the policy,?* and a survey of financial literary schemes in the 27 Member States
has also been conducted.”® The European Commission has also established a website, Dolceta,?® which
offers consumer education to adults, including a module on financial services. This module includes
information on such subjects as budgeting, consumer credit and home loans, payment methods and
investments.

(b) Legal Measures — Consumer Protection Legislation

3.13 A second step in seeking to ensure responsible borrowing is to provide consumers entering
credit agreements with all relevant information concerning the individual financial products or services
which they are acquiring. This approach is a necessary complement to the need to ensure financial
literacy among consumers, as the provision of information will only facilitate responsible borrowing
practices if consumers are sufficiently skilled to use and understand this information.?’” The rationale for

19 See Corr Financial Exclusion in Ireland: An Exploratory Study and Policy Review (Combat Poverty Agency

2006) at 120.

20 See the description of the programme on the European Commission DG Market Financial Services webpage,

available at:
http://ec.europa.eu/internal_market/fesis/index.cfm?action=view_scheme_detail&id_scheme=70&version=1.
(last accessed 14 September 2009)

21 http://ec.europa.eu/consumers/ecd/ireland_en.print.html. (last accessed 14 September 2009)

2 See the National Adult Literacy Agency website description of this programme, available at:

http://www.nala.ie/index.cfm/section/Press_releases/ext/A_ZPress. (last accessed 14 September 2009) See
also Corr Financial Exclusion in Ireland: An Exploratory Study and Policy Review (Combat Poverty Agency
2006) at 120.

23 Details of this policy can be found on the Financial Education webpage of DG Internal Market and Services,

available at: http://ec.europa.eu/internal_market/finservices-retail/capability/index_en.htm (last accessed 14
September 2009)

24 Commission Decision of 30 April 2008 setting up a group of experts on financial education (2008/365/EC).

25 http://ec.europa.eu/internal_market/finservices-retail/docs/capability/report_survey_en.pdf. (last accessed 14

September 2009)

2% Development of On-Line Consumer Education Tools for Adults, www.dolceta.eu.

27 See Reifner, Kiesilainen, Huls, Springeneer Consumer Overindebtedness and Consumer Law in the European

Union (Report presented by the Institute for Financial Services e.v. Erasmus University Rotterdam/School of
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legislative requirements on the provision of information to consumers is thus to produce a free and
responsible model consumer, who uses the information provided to make rational and responsible
borrowing choices.”® While the common law has always to a certain extent regulated consumer
transactions by requiring sellers and lenders to disclose various types of information to consumers,?
recent statutory intervention has demonstrated an accelerated development of consumer protection in
this regard.

() Consumer Credit Act 1995

3.14 The Consumer Credit Act 1995, implementing the first EU Directive on Consumer Credit,*
imposes various requirements on credit institutions when providing credit to consumers.®' Subject to
exceptions, the Act applies to all credit agreements, hire-purchase agreements and consumer-hire
agreements to which a consumer is a party.* This includes agreements involving banks, building
societies, moneylenders and certain other finance companies. Consumer credit agreements made by
credit unions, pawnbrokers and utility service providers are not however within the scope of the Act.*
The Act and Directive seek to achieve responsible borrowing through the provision of information by the
lender to the consumer® in the marketing of credit, in the entering of a credit agreement, and throughout
the duration of the agreement.

3.15 First, Part Il of the 1995 Act imposes requirements on lenders to supply certain information
when advertising and offering credit.’® A clear and prominent statement of the “annual percentage rate of
charge, being the total cost of credit”*® must be included in the advertisement, with a representative
example being provided if no other practical means of providing this information is available.” If the
credit promoted is subject to the payment of charges other than the principal sum borrowed and interest
on that amount, those charges must be included in the advertisement.®

3.16 Part IX of the 1995 Act provides additional requirements which must be observed in advertising
housing loans. Mortgage agents must ensure that any information document, application form or

Law University of Helsinki/Helsinki Collegium for Advanced Studies to Commission of the European
Communities, Health and Consumer Protection Directorate-General Contract Reference No. B5-
1000/02/00353) at 54-55.

28 Ibid at 51.

29 Through the rule rendering void contract terms which are too vague, the law on misrepresentation and the

“ticket” cases in relation to clauses excluding liability. See Whitford “The Functions of Disclosure Regulation in
Consumer Transactions” [1973] Wisconsin Law Review 400 at 400-1.

30 Council Directive 87/102EEC of December 22, 1986, as amended by Council Directive 90/88/EEC of February
22, 1990, now repealed by Directive 2008/48/EC of the European Parliament and of the Council of 23 April
2008 on credit agreements for consumers and repealing Council Directive 87/102EEC.

31 See generally Breslin Banking Law (2nd ed. Thomson Round Hall 2007) at 109ff.
32 Section 3(1) of the 1995 Act.

33 Section 3(2) of the 1995 Act.

3 A consumer is defined for the purposes of the Act as “a natural person acting outside his trade, business or

profession”, Section 2(1) Consumer Credit Act 1995.

i See Barrett “Financial Services Advertising in Ireland” (2008) 15(7) Commercial Law Practitioner 151.

36 The definition of “APR” provided in Section 2(1) of the 1995 Act. See also sections 9-10.

37 Section 21(1) of the 1995 Act. The goal of this provision is to establish a single comparative criterion to assist

consumers in conducting price comparisons of financial products and services: see Barrett op cit at 152. This
policy is furthered by Section 24 of the Act, which states that: “[w]here an advertisement purports to compare
the level of repayments or cost under one or more forms of financial accommodation, the advertisement shall
contain the relevant terms of each of the forms of financial accommodation referred to in the advertisement.”

38 Section 21(3). This provision however does not apply to advertisements for housing loans.
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approval form for a housing loan must include a warning in the specified format cautioning that the
borrower’'s home is at risk if the borrower does not keep up payments.®” Similarly, where the housing
loan includes an endowment mortgage, a warning must be included indicating that the proceeds of the
relevant insurance policy may not be sufficient to repay the loan in full when repayment is due.’
Furthermore, the Financial Regulator may give a direction to any mortgage agent regarding the matter
and form of any advertisement relating to a housing loan published or displayed by the agent.*' A recent
direction issued required the inclusion of certain information in advertisements and information
documents promoting “debt consolidation housing loans”.** The information included warnings that debt
consolidation housing loans may take longer to pay off than previous loans, resulting in the repayment of
a larger sum by the borrower.

3.17 Any person who contravenes the above provisions by publishing an advertisement which does
not comply with the above requirements will be guilty of a summary criminal offence,*® subject to certain
defences for professional advertising publishers and lenders who did not consent to the publication.**

3.18 Part IIl of the Act lays down requirements as to the form and content of credit agreements,*® as
well as the procedural steps to be followed in entering such agreements. Credit agreements must be in
writing and must be signed by all the parties to the agreement. A copy of this agreement must be given
to the consumer either on entering the contract or within 10 days of so doing.*® Information which must
be provided in the agreement includes the amount of credit, its true costs and any penalties which may
arise in the case of non-compliance with the terms, the number of instalments, date of expiry of the loan
and the means of termination.*” Importantly under section 50 of the Act, consumers possess a right to a
10-day “cooling-off period” whereby a consumer may withdraw from a credit agreement within 10 days of
receiving the written agreement or a copy of it. A consumer may waive his or her right to this cooling-off
period, but to do so must sign a separate agreement which contains a prominently-positioned, specifically
worded warning indicating that this right is being waived.*® It is understood that in practice quite often
consumers agree to waive this right.

3.19 As regards the sanction imposed on lenders who fail to comply with the above provisions, the
general rule is that the credit agreement will be unenforceable by the creditor.”” While this rule is

37 Under Section 128(1) of the 1995 Act. Mortgage agents are also required to include warnings that under a

variable interest rate loan, payment rates may be modified by the lender periodically.
40 Section 133(1) of the 1995 Act.

41 Under section 135 of the Act.

42 See Barrett “Financial Services Advertising in Ireland” (2008) 15(7) Commercial Law Practitioner 151 at 153.

43 See section 12(1)(b) in relation to the contravention of Part Il requirements and section 12(1)(h) in relation to

Part IX requirements.

44 See sections 26 and 27 of Part I| CCA, sections 128-135 of Part IX CCA.

4 Excluding mortgage loans (s29). Section 30 does not apply to credit card and overdraft agreements (s30(4)).

46 Section 30 of the 1995 Act.

47 Section 31 of the 1995 Act. This section provides for slightly different information to be provided for various

different types of agreement such as cash loans, credit card agreements and overdraft agreements.
Agreements other than an overdraft facility, credit-sale agreement or moneylending agreement must, under
section 36, contain this information on the front page of the agreement in the manner prescribed in Part | of
the Third Schedule to the Act. Similar information must be provided as part of Hire Purchase agreements
under sections 57-58 and Consumer Hire Agreements under section 84

48 See Section 50(2) of the 1995 Act.

49 Section 38 of the 1995 Act.
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absolute™ in respect of the requirements of section 30,°' the court possesses a discretionary power to
enforce contracts where any of the other requirements of Part Il have not been met but it would be just
and reasonable to dispense with those requirements. Thus if a court is satisfied that a failure to comply
with the requirements was not deliberate and has not prejudiced the consumer, the court may decide that
the agreement should be enforced subject to any conditions that it sees fit to impose.

(ii) Consumer Protection Code

3.20 The Irish Financial Services Regulatory Authority Consumer Protection Code also seeks to
ensure that consumers entering credit agreements are informed and so capable of making rational and
responsible borrowing decisions. The Code thus lays down requirements as to both the content of the
information which must be provided to consumers and the manner in which this information should be
presented. Thus regulated entities®> must provide a consumer with information of any charges, including
third party charges, which will be passed on to the consumer in advance of providing a service to the
consumer.”® Prior to providing a personal (non-mortgage) loan, a regulated entity must explain to the
consumer borrower the consequences of missing a repayment, and must highlight these consequences
by including a warning taking a prescribed form in the relevant documentation.>* Where a regulated
lender offers a mortgage to a consumer for the purpose of consolidating other loans, the lender must
provide the consumer with a written comparison of the total cost of the consolidating mortgage being
offered and the total cost of continuing to repay the various existing credit facilities.”® In addition, if
payment protection insurance is offered as part of a loan offer, the initial repayment estimate provided to
the consumer must exclude the cost of the insurance.>

3.21 The Code also contains certain provisions as to the form the information supplied to the
consumer must take. All information provided to the consumer must be clear and comprehensible, and
key items must be brought to the consumer’s attention.”’ Information must be provided in a timely
manner, giving the consumer sufficient time to absorb and react to it.*® Regulated entities must ensure

50 A similar provision in UK legislation, section 127(3) of the Consumer Credit Act 1974, survived a challenge to

its compatibility with Article 1 of the First Protocol to the ECHR in the House of Lords’ decision in Wilson v
First County Trust Ltd (No. 2) [2001] 3 WLR 42. See the discussion above at paragraph 2.18.

o1 The requirements that a credit agreement be signed and in writing; that it contain the names of addresses of

both parties and the costs of breaching the agreement, that a copy of the agreement be furnished to the
consumer and that it contain a statement of the consumer’s right to a withdraw within the “cooling-off period”.

52 The entities to whom this Code applies include credit institutions (banks and building societies), insurance

undertakings, investment business firms, insurance intermediaries and mortgage intermediaries.
Moneylenders are not bound by the Code, and credit unions are not bound in respect of their “core” activities
of savings and loans. Credit unions are however bound by the Code when providing additional services for
which they require authorisation from IFSRA.

53 Chapter 2, paragraph 44 of the Consumer Protection Code. Any increases in charges during the course of the

agreement must then be notified to the consumer at least 30 days in advance.

54 Chapter 4, paragraph 9 of the Code. The warning is to take the following form: “Warning: If you do not meet

the repayments on your loan, your account will go into arrears. This may affect your credit rating.”

5 Paragraph 10 of the Code.

% Paragraph 6 of the Code. To further ensure that the consumer is aware of the separate nature of this product,

a text box indicating that the payment protection insurance is optional must be included in the application form
immediately above where the consumer is required to sign: Ibid paragraph 8.

57 Chapter 2, paragraph 12 of the Consumer Protection Code. It is essential that important information is not

disguised, diminished or obscured, and all information provided in print form must be clearly legible: Ibid
paragraph 22.

58 Chapter 2, Paragraph 13 of the Code.
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that the terms and conditions relating to a product or service are provided to the consumer before the
consumer enters an agreement or before the expiry of any relevant cooling-off period.*’

3.22 The Consumer Protection Code is a statutory code, issued by IFSRA under powers conferred
on it by various pieces of legislation.®® Thus regulated entities can face sanctions under Part IlIC of the
Central Bank Act 1942°' if they are found to have contravened provisions of the Code. The sanctions
which IFSRA can impose include issuing a regulated entity with a caution or reprimand, ordering the
repayment of any money charged or paid for the provision of a financial service, disqualifying a person
from being involved in the management of a financial service provider, or ordering a fine of up to €5
million to be paid by the offending institution.®?

(iii) Specialist Lenders

3.23 In addition to the above legal obligations applying to mainstream consumer lenders, separate
regulatory rules apply to the specialist consumer lending activities of moneylenders and credit unions.
These specialist regulatory regimes are now briefly discussed.

0] Consumer Protection Code for Licensed Moneylenders

3.24 Moneylenders are not bound by the terms of the Consumer Protection Code, and instead are
subject to the IFSRA Consumer Protection Code for Licensed Moneylenders.®® This Code was issued by
IFSRA in 2009, and largely follows the policy of the Consumer Protection Code in imposing requirements
on licensed moneylenders to provide borrowers with certain information as part of a credit transaction. In
particular, the high-cost nature of moneylender loans must be communicated to borrowers, and if the
APR under a loan is 23% or higher, the moneylender must present a warning as to the high-cost of the
loan in a specified form.* Moneylenders are placed under an obligation to assist a customer in
understanding the product provided, including the method of repayment and all related interest payments
and charges.®®> Warnings must also be provided to guarantors under moneylending agreements,
informing them of the consequences of default by the borrower.®® It should be noted that IFSRA
recognises that the operations of moneylenders are on a much smaller level than mainstream financial
institutions, and so the information obligations contained in the Code are designed to provide flexibility
and limit the regulatory burden imposed on moneylenders.

() Credit Unions

3.25 Credit unions are recognised as occupying a unique status due to a number of features which
distinguish them from banks and building societies.®’” Credit union membership is based on a common
bond, meaning that all members of a union must share something in common, such as living in the same
area or a common employer. Credit union operations are also based on a set of unique cooperative
principles, such as open membership, democracy, limited interest rates and the promotion of financial
education.®® It is also recognised that such lenders have traditionally served categories of borrowers who
may not be able to obtain credit elsewhere, and so fulfil an important social role. The statistics presented

5 Chapter 2, Paragraph 21 of the Code.

60 The Central Bank Acts 1942 to 1998 (including without limitation Section 33S(6) of the Central Bank Act
1942); the Investment Intermediaries Act 1995; the Consumer Credit Act 1995; the Stock Exchange Act 1995;
the Insurance Acts 1909 to 2000; and relevant statutory instruments.

o1 As inserted by s10 Central Bank and Financial Services Authority Act 2004.

62 The fine payabile is limited to €500,000 for natural persons operating as financial service providers.

63 IFSRA Consumer Protection Code for Licensed Moneylenders (Financial Regulator 2009).

o4 Chapter 2, paragraph 3 of the Consumer Protection Code for Licensed Moneylenders.

65 Chapter 2, paragraph 2 of the Code.

66 Chapter 2, paragraph 35 of the Code.
¢7 Ryder “The Credit Crunch — the Right Time for Credit Unions to Strike?” (2009) 29(1) Legal Studies 75 at 78.

68 Ibid at 79.
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in Chapter 1 above illustrate that the majority of credit union loans are for relatively small amounts, which
highlights this role of credit unions in promoting financial inclusion.*’

3.26 Therefore these lenders are subject to a regulatory regime which is distinct from that applying
to other lenders. Credit unions are primarily regulated by the Credit Union Act 1997. When providing
some services outside of their “core services” of savings and loans, credit unions must obtain
authorisation or registration with the Irish Financial Services Regulatory Authority.70 The IFSRA
Consumer Protection Code only applies to credit unions in respect of these limited activities, and so
unions are largely exempt from the requirements of the Code for their core business. In addition, credit
unions are not subject to the Consumer Credit Act 1995”" and will possibly be exempted from certain
requirements of the Consumer Credit Directive 2008.7

3.27 Credit unions are supervised by the Registrar of Credit Unions, a department of the Irish
Financial Services Regulatory Authority (IFSRA). The functions, powers and duties of the Registrar are
specified in Part VI of the 1997 Act. Notably the Registrar of Credit Unions does not possess the same
power to issue codes of conduct having statutory effect in respect of credit unions as IFSRA holds in
respect of credit institutions.” This has been recognised by the Registrar in IFSRA’s consultation paper
on a voluntary code of practice for credit unions.” The Registrar noted that there is no legal basis to
support the introduction of a mandatory statutory consumer protection code for credit unions in respect of
their “core services” of savings and loans. Therefore the Registrar proposed a voluntary code of practice
for the present, with a view to including this code in legislation as part of a future general review of credit
union legislation.

69 See paragraph 1.22 above.

70 Section 48 of the Credit Union Act 1974, as amended by the Central Bank and Financial Services Authority of

Ireland Act 2003, provides that a credit union may provide “additional services”, which includes services
neither provided for in the remainder of the 1997 Act nor those prescribed by the Central Bank/IFSRA as
involving no risk to the assets of the credit union or funds of its members. The provision of such additional
services must be approved by the Central Bank/IFSRA and must be provided in accordance with the terms
and conditions of the approval.

7 It appears that credit unions are subject to the Consumer Credit Directive 1987 however.

72 This is because the Department of Finance’s consultation paper on the implementation of the Directive has

indicated that credit unions appear to qualify for an exemption from some of its provisions. Article 2(5) of the
Consumer Credit Directive 2008 states that: “Member States may determine that only Articles 1 to 4, 6, 7 and
9, Article 10(1), points (a) to (h) and (I) of Article 10(2), Article 10(4) and Articles 11, 13 and 16 to 32 shall
apply to credit agreements which are concluded by an organisation which:

(a) is established for the mutual benefit of its members;

(b) does not make profits for any other person than its members;

(c) fulfils a social purpose required by domestic legislation;

(d) receives and manages the savings of, and provides sources of credit to, its members only; and

(e) provides credit on the basis of an annual percentage rate of charge which is lower than that prevailing on
the market or subject to a ceiling laid down by national law, and whose membership is restricted to persons
residing or employed in a particular location or employees and retired employees of a particular employer, or
to persons meeting other qualifications laid down under national law as the basis for the existence of a
common bond between the members.” See Department of Finance Consultation Paper on the Consumer
Credit Directive (Department of Finance 2009), available at:
http://www.finance.gov.ie/viewdoc.asp?DoclD=5707.

73 Section 117 of the Central Bank Act 1989, as amended by section 33 of the Central Bank and Financial

Services Regulatory Authority Act 2004 empowers IFSRA to draw up, amend or revoke codes of practice in
relation to “any class or classes of licence holders or other persons supervised by the [IFSRA].”

74 Irish Financial Services Regulatory Authority Consultation Paper: Voluntary Consumer Protection Code for

Credit Unions (in respect of their Core Services) (CP32 2008) at 1.
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3.28 The consultation paper issued by the Registrar therefore includes a draft Voluntary Consumer
Protection Code for Credit Unions (in respect of their Core Services). This draft Code contains
requirements as to certain information which must be provided to credit union members when entering
loan transactions. Chapter 2 of the draft Codes lists a series of requirements of this type, including a
direction to credit unions to provide each member with the terms of conditions attaching to any product or
service, and to ensure that this information is clear, comprehensible and in clearly legible print.”” Key
information should be brought to the attention of the member, and the method of presentation must not
disguise, diminish or obscure important information.” Included amongst the other requirements of the
draft Code are obligations to explain to a member the effect of missing any scheduled repayments.”’ This
information must be provided in a warning in a specified form which advises the member of the
consequence of default on his or her credit rating. Chapter 5 of the draft Code contains a list of detailed
rules relating to the advertising of products by credit unions, including obligations concerning the
displaying of information relating to interest rates and the total cost of credit.”® Additional information
requirements are included in relation to debt consolidation loans.”

3.29 Following the initiative of the consultation paper on a Voluntary Consumer Protection Code for
Credit Unions, in late 2008 IFSRA published a further Consultation Paper on the establishment of
voluntary standards for the provision of savings and loans services by credit unions.** The standards
proposed in the paper are voluntary, and IFSRA will maintain a register on its website of credit unions that
have agreed to adopt and be bound by them. These voluntary standards largely mirror the rules contain
in the Voluntary Consumer Protection Code for Credit Unions. They include certain provisions which
seek to ensure responsible borrowing by providing credit union members with the information necessary
to make responsible decisions. Chapter 2 of the proposed draft standards contains the commitments
which participating credit unions will make as regards the information they provide to borrowers. These
unions will ensure that full disclosure of all relevant material information, including all charges is provided
to consumers in a clear and easily understood manner.?' All information will be presented in a clearly
legible font size, and key information will be highlighted. Information will also be provided in relation to
any increases in charges,® and certain requirements to provide accurate, clear, comprehensive and
unexaggerated information in advertisements are also included in the standards.®®

(2) Issues for Consideration

3.30 This section will now assess the responsible borrowing measures existing under the current
law with a view to highlighting issues for consideration when reviewing the law and policy relating to
responsible borrowing.

(a) Financial Education

3.31 Members of the Council of Europe, in committing themselves to preventing over-indebtedness
through legal measures, have listed as one of the means of achieving this goal the introduction and

7 Chapter 2, paragraphs 11, 19 and 20 of the draft Code.

76 Chapter 2, paragraph 11 of the draft Code.

77 Chapter 4, paragraph 8 of the draft Code.

78 See Chapter 5, paragraphs 17 and 18 of the draft Code.

79 Chapter 5, paragraphs 19 and 20 of the draft Code.

80 Irish Financial Services Regulatory Authority Consultation Paper: Savings and Loans — Our Voluntary
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83 See Chapter 6 of the Consultation Paper: Savings and Loans — Our Voluntary Standards.
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development of “financial literacy on the rights of consumers in general, and budget management in
particular, as part of the national education system.”®*

3.32 The Commission of the European Communities has indicated that much work remains to be
done across EU Member States to promote financial education. Information asymmetries remain
significant among consumers and even relatively straightforward financial products appear complex to an
average citizen who has little or no financial education.®> A Communication issued by the European
Commission expressed several findings as to the widespread problem of a lack of financial literacy
among consumer borrowers, stating that individuals generally find financial matters difficult to understand
and overestimate their understanding of financial services.®® In addition, many individuals fail to plan
ahead or choose products that meet their needs. Despite these common failings among consumer
creditors, this group illustrate a willingness to learn about financial matters.®” The Commission noted that
recent surveys conducted across Europe illustrated the problems experienced by consumers in relation to
financial products, and recent Irish studies have supported these findings, as discussed below.®

3.33 The Commission is conscious that the issue of financial education is one removed from the
area of law reform and is an issue of social policy. The Commission also recognises that work is
currently being carried out in this area by bodies in Ireland and at a European Union level. Thus it is
reluctant to identify areas which could be strengthened or approaches to be adopted in formulating a
national financial education strategy. The Commission however believes that the issue of financial
education also has implications for legal responses to over-indebtedness. Increased financial literacy is
necessary for the information-based provisions of consumer credit legislation to be effective, and
improved financial capability skills could also perhaps help over-indebted consumers to cope better with
legal debt procedures. Also, other countries have included financial education programmes in their
consumer insolvency regimes, and the Commission will examine these models of consumer insolvency in
the next chapter. Thus the Commission endorses the European Commission communication and Council
of Europe Recommendation in stating that a comprehensive programme of financial education should be
developed in Ireland. In Chapter 4 the Commission discusses the current development of a financial
education strategy at both a national and European level.®’

(b) Consumer Credit Legislation

3.34 A considerable body of literature exists outlining the limitations of information provision as a
form of consumer protection, particularly in consumer credit markets.”” These limitations have been
identified both by economic theory and empirical studies, and focus principally on the fact that the
provision of information to a consumer is largely premised on a view of the consumer as an economically
rational actor, which is not always the case.

8 See Recommendation of the Committee of Ministers to member states on legal solutions to debt problems

(Council of Europe CM/Rec (2007)8, 2007), paragraph 2(b).

8 Communication on Financial Education (European Commission Com(2007)808) at 1.

86 Ibid at 2.

87 Communication on Financial Education op cit. at 3.

8 See paragraphs 3.46 to 3.47 below.

89 See paragraphs 4.09 to 4.14 below.

7 Whitford “The Functions of Disclosure Regulation in Consumer Transactions” (1973) 2 Wisconsin Law Review

400; Ramsay “From Truth in Lending to Responsible Lending” in Howells et al (eds.) Information Rights and
Obligations: A Challenge for Party Autonomy and Transactional Fairness (Aldershot, 2005) at 47; Block-Lieb
et al “Disclosure as an Imperfect Means for Addressing Overindebtedness: An Empirical Assessment of
Comparative Approaches” from Whitford, Ramsay and Niemi (eds.) Consumer Credit, Over-Indebtedness
and Bankruptcy: National and International Dimensions (Hart Publishing 2009) at 153, available online at:
http://ssrn.com/abstract=1150864; Harris and Albin “Bankruptcy Policy in Light of Manipulation in Credit
Advertising” (2006) 7 Theoretical Inquiries in Law 431.
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Q) Neo-Classical Economics and the Rational Consumer Model of Information-Based
Consumer Protection.

3.35 Information disclosure based consumer credit protection was introduced in many countries in
the late 1960s and 1970s.”" The primary aim of such disclosure requirements was to achieve a more
transparent and competitive market through the discipline of informed and confident consumers.’? In this
regard the provision of information to consumers served both a social aim in preventing the problem of
over-indebtedness, and an economic aim in promoting a transparent, competitive market. From the point
of view of the prevention of over-indebtedness, it is claimed that the provision of information to borrowers
provides a warning function by alerting them to the cost of borrowing and the consequences of default;
provides a useful synopsis of information for borrowers in the event of a dispute; and facilitates the
enforcement of regulatory legislation.” The provision of information to borrowers as a means of
preventing over-indebtedness has also been favoured by policymakers due to the fact that information
disclosure requirements have a modest effect on lenders’ business practices, are more advantageous to
large financial institutions in terms of compliance costs than other measures, and are more widely
acceptable than the regulation of credit contract terms.’

3.36 The information-based approach to consumer protection is based upon several assumptions
which are founded in neo-classical economic theory. Primarily, the information-based model assumes
that consumers will act in an economically rational manner,” meaning that they will use the information
received to choose outcomes that maximise their benefits and minimise their costs.” While this model
acknowledges that consumers will not search for all available information before contracting, it assumes
that a consumer will search for information until the costs of the search exceed the benefit to be obtained
from such information.”” Thus the neo-classical model attributes a consumer’s decision not to pay
attention to information provided to a conscious form of cost/benefit analysis know as “rational ignorance”
that concludes that the information in question is of little benefit in that, for example, it may refer to a later
event which is unlikely to occur.”® The potential costs and unintended consequences of regulation are
also emphasised under this model, which as a result prefers information-based remedies over more
intrusive and expensive regulation.

3.37 A further advantage of the classic information-provision approach is that it is said to enhance
party autonomy.” In this way information provision rules have been contrasted with other forms of
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intervention such as the introduction of mandatory terms into consumer contracts. It is said that
information-provision does not restrict party choice and the freedom to contract and that other more
interventionist or paternalistic measures may do so. Counter-arguments to this rationale do however
exist and these will be discussed below. '

(ii) Behavioural Economics, Empirical Research and the Limitations of Information-Based
Consumer Provisions

3.38 Considerable theoretical and empirical research has cast doubt on these assumptions and has
drawn attention to the limitations of the information-based approach to consumer credit regulation. In
general, studies taking this approach do not argue that information provision is inappropriate or to be
avoided. Instead it is argued that it is a less effective form of consumer protection than its supporters
assume'®" and that enhanced disclosure is unlikely on its own to reduce levels of over-indebtedness in
society.'”” The main limitations of an information-based approach as identified by commentators will now
be discussed.

3.39 A very basic limitation is that the information provided may never actually reach the
consumer.'® A consumer may be unable to understand and use the information provided, for example
due to a lack of financial literacy or money management skills. Similarly, a consumer may not take the
time to read the information provided as he or she may simply find the information boring.’® This
decision not to use the information may not always be based on the rational cost/benefit analysis of
“rational ignorance” described above. The recognition of this problem is supported by empirical research
recently carried out in Ireland and discussed below. %

3.40 Behavioural economics studies have also identified further limitations of this approach. These
limitations largely result from the psychological approaches to decision-making which have been
recognised among consumers. It has been shown that due to a variety of such factors consumers’
rationality is “bounded” or limited to the extent that they make decisions which do not correspond to what
would constitute economically rational decision-making.'%

341 First, individuals suffer from an “optimism bias” in decision-making which makes us
overoptimistic and more likely to filter out information on potential risks of credit at the time of entering a
credit transaction.””” Surveys have shown that

Information-Based Consumer Protection: Lessons from a Study of the Irish Online Market” The Yearbook of
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“consumers were aware that unexpected events could seriously affect their ability to pay but
felt that this was something that happens to others. Most felt losing their jobs, suffering a
serious accident or illness were remote possibilities.”'%

This optimism bias has the effect both of preventing consumers from assessing their ability to repay
amounts borrowed, as well as causing consumers to borrow more when they suffer an adverse economic
event in the belief that their difficulties are merely temporary, which has the effect of worsening their over-
indebted positions if these difficulties prove not to be temporary.'” These theoretical conclusions would
appear to find support in recent empirical research carried out by the Irish Financial Regulator. This report
found that most consumers do not plan for adverse future events with 59% of those surveyed having
made no provision for dealing with a drop in income lasting three months or more.**°

3.42 Next, behavioural economic literature has also shown that individuals exhibit “time-inconsistent
preferences” which means that they make decisions which are not rational and consistent over time.'"
Thus consumers demonstrate an unwillingness to delay gratification and will overvalue immediate
benefits while significantly undervaluing future costs.''? This trait is particularly relevant in the context of
borrowing, as consumers will undervalue more and more the costs incurred as they arise further and
further in the future. Behavioural economics has also identified the problem of “information overload”.
The provision of too much information may affect an individual’s ability to make decisions, and it has been
shown that when the amount of information presented reaches a certain level, the individual’s ability to
process it decreases.'” A related finding of the behavioural economics literature is the “framing effect”.'™
This means that the way in which information is presented to an individual can influence an individual's
choices.

3.43 Other factors have been shown to also limit the rationality of consumer decision-making.
Empirical research has shown the important roles that emotion and mood play in consumer decision-
making.'” This view is supported by information provided to the Commission by organisations advising
debtors, who state that over-indebted individuals operating under severe stress often will not make
rational decisions.

3.44 Studies have applied these findings of behavioural economics as to the “bounded rationality” of
consumers to credit card markets and have found that consumers’ underestimation of their future credit
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card borrowings have led consumers to use high interest forms of credit card borrowing where cheaper
alternatives are available.'® As consumers do not initially plan to use credit cards for borrowing
purposes, they will not be particularly concerned with the level of interest when first entering a credit card
agreement. Similarly, consumers do not react rationally to low introductory rates of interest, overrating
the value of the initial low rate while under-estimating the future higher costs. Furthermore, consumer
reactions to increased credit limits have been shown not to be economically rational, with the extra credit
not just being used by those borrowers who were close to their credit limit, but also by other borrowers
who used the additional credit available from their credit card accounts even though they had the option
of cheaper credit elsewhere.'"’

3.45 It has thus been shown that various factors contribute to limit a consumer’s ability to act in an
economically rational manner. When information concerning loans is provided to borrowers, factors such
as optimism biases, illusions of control and time-inconsistent preferences may cause borrowers to believe
that additional costs such as late fees and over-limit charges under the loan agreement will not apply to
them, and so to proceed with credit agreements which they may later become unable to afford.'”® Since
such borrowers who generate high default fees provide the most profitable accounts, incentives exist for
lenders to thus attract such overoptimistic consumers in the hope of earning higher fees. The use of low
introductory fees and the raising of credit limits have been shown in the previous paragraph to also exploit
consumer irrationalities, as does the use of the “framing effect” in credit marketing. The combination of
these factors means that information alone, though an essential element in protecting consumer
borrowers and contributing to the prevention of over-indebtedness, may not be sufficient of itself to
prevent the this social problem.

(iii) Empirical Research of Financial Capability in Ireland

3.46 In 2009, the Irish Financial Services Regulatory Authority (IFSRA) published a study of
financial capability among Irish consumers which further highlights the limitations of information-based
consumer protection measures.'"” The results of this study may serve to at least partially substantiate the
more theoretical concerns in relation to the ability of information-based legislation alone to prevent over-
indebtedness. This study showed that consumers carry out remarkable little “shopping around” for
financial products and do not actively seek good value or important product features.'”’ This is despite
the goal of information provision based consumer protection being to produce an informed and confident
consumer capable of ensuring competition between suppliers by shopping around for the best contracting
terms. In contrast, this survey found that consumers rely on the (non-professional) advice of family and
friends when making important financial decisions.'?" It was also shown that one of the primary sources
of information for consumers is their own past experiences, with consumers tending to make more
competent decisions as they gain more experience in buying financial products. This could perhaps
support behavioural economic reasoning which suggests that people make risk assessment decisions
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based on how easily similar events can be recalled and the salience of the risk to the individual.'”?> This
suggests that if a consumer has personally experienced the consequences of an adverse financial
product choice in the past he or she will be more cautious of the risk of a similar negative experience
occurring in future choices.

3.47 The tendency of consumers not to use price information was particularly pronounced in relation
to mortgage loans.'”? One-third of those consumers who had recently entered a mortgage agreement
had not shopped around for the best value nor checked the best buy recommendations online or in the
press.'”* The vast majority of mortgage-holders surveyed were unaware of the interest rate applying to
their mortgage, and one third could not even guess the interest rate they were paying.'?® This is despite
the APR being the most essential piece of information which must be provided to borrowers under current
legislation, as outlined above.'”® This survey thus suggests that the information being made available to
consumers does not appear to be reaching them, and that it is not being used by consumers when
making financial decisions.

(iv) The Question of Autonomy

3.48 As regards the view that information-provision promotes party autonomy, it can be countered
that the above analysis of optimism biases, framing effects, time-inconsistent preferences and the
potential limits on information provision in preventing over-indebtedness suggest that mandatory
interventionist rules may be justified in order to preserve individual autonomy.'?’ Credit default and over-
indebtedness substantially compromise the autonomy of the debtor and thus mandatory interventionist
rules which are more effective than information-based rules may be necessary to protect the future
autonomy and freedom of the consumer.'?®

(v) Conclusions

3.49 The above analysis raises considerable doubts as to whether the provision of information to
consumers may by itself be effective in preventing over-indebtedness. This suggests that an information
based approach to consumer credit regulation must be combined with other preventative measures in
adopting a thorough approach to preventing over-indebtedness. In particular, lender-sided measures
must be adopted which seek to ensure responsible lending practices are observed to counter-balance the
above difficulties in ensuring responsible borrowing practices. This need is becoming increasingly
recognised, most notably in the creditworthiness assessment requirements introduced in the EC
Consumer Credit Directive 2008 and other similar legal measures targeted at ensuring responsible
lending practices.

3.50 The second conclusion which can be drawn from the above analysis concerns the form which
the information provided to consumer borrowers should take. Information provision measures should
acknowledge consumer irrationalities and seek to provide information of a type and form which first seek
to correct these irrationalities where possible and more importantly seek to target and exploit these very
irrationalities in a manner similar to their exploitation by credit marketing. Thus it has been argued that
“de-biasing” information such as the likelihood that an individual borrower will experience certain adverse
life events could be provided to the borrower at the time of contracting to correct his or her optimism
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bias.'” Similarly, targeted warnings included in statements of defaulting accounts, framed in a manner

emphasising the potential harm to the debtor and so taking advantage of his or her loss aversion, could
act as counter-manipulating measures.”™® Such an approach has been considered by the European
Commission’s 2009 consultation on responsible borrowing and lending, which invites the views of
stakeholders as to whether risk guidelines should be provided to consumers in advance of purchasing a
credit product.”" These guidelines would alert potential borrowers to the risk involved in the credit
product they intend to buy and so allow borrowers to better assess which product is suitable to their
needs.

3.51 The Commission has indicated above that the subject of financial education lies outside the
competence of a law reform body, and therefore no recommendations will be made in this area in
Chapter 4. Similarly, consumer credit legislation, while a subject capable of being considered by a law
reform body, now lies solely within the competence of the European Union due to the maximum
harmonisation effect of the EC Consumer Credit Directive 2008."*? The reforms taking place in this area
through the implementation of this Directive into Irish law will be discussed in Chapter 4.'*

B Responsible Lending

3.52 The role of irresponsible lending as a cause of over-indebtedness has been outlined above. '
The traditional common assumption of consumer credit law for several years had been that the debtor
has the best information about his or her circumstances and willingness to pay and so should be in the
best position to avoid the risk of over-indebtedness.' This view has been the dominant view in modern
consumer credit law to date, which has focused on seeking to inform consumers in order to assure
responsible borrowing practices are observed and so prevent debt difficulties through assuring
responsible borrowing. This view of debtor responsibility can even be seen in the traditional “won’t pay”
conception of the law of debt enforcement, which sought to hold the debtor solely responsible for his or
her failure to repay debts owed.'*

3.53 More recent research has shown that the causes of debt difficulties most often lie outside the
control of the debtor, and so it has been increasingly acknowledged that creditors may often be better
placed than debtors to assess the risks of over-indebtedness. It has also been demonstrated above that
optimism biases, financial incapability and emotional decision-making mean that consumers may not
make accurate assessments of their own future ability to repay. Furthermore, while a debtor will make
risk assessments on an individual basis, many of the factors which increase the risk of over-
indebtedness, such as unemployment or redundancy, are not individual in their nature but depend on
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general economic developments.'’ Assessments of even more individual risks such as the likelihood of
ill health, accidents and family disruptions are based on statistical analysis. Lenders think collectively,
calculating risks on a large scale before spreading them and absorbing them as costs.'®® Professional
creditors can forecast the number of borrowers that will become unemployed and the percentage of
outstanding credit that will go unpaid. This enables the creditor to make a fairly accurate assessment of
the risk involved in lending to a particular category of customer in a manner which an individual debtor
cannot.”””  Since mastering credit risk has for this reason been described as “one of the core
competencies of credit providers”,'“? it is thus argued that lenders, possessing the requisite training and

skill, are better placed than individual debtors to calculate default risks.

3.54 For these reasons, the role of ensuring responsible lending practices in order to prevent over-
indebtedness is becoming increasingly recognised. The Council of Europe'*' and European
Commission'“? have both acknowledged lender’s responsibility in this regard. Similarly, the privileged
position of the lender in assessing default risks is beginning to be recognised judicially, with Lord
Hobhouse commenting in the case of Royal Bank of Scotland v. Etridge (No. 2) that “[t]he bank is as well
placed as anyone to assess the underlying rationality of the debtor's proposal.”'*?

3.55 Commercial lending is based on maximising profit, not eliminating risk.'* This means that
commercial lenders may accept that certain borrowers will default, and charge higher rates for this. Also,
fiercely competitive consumer credit markets and sales-related remuneration systems may mean that
disincentives exist for lenders to engage in responsible lending practices.'* Thus while a certain number
of defaults may be simply the cost of doing business for a lender, each case of over-indebtedness can
result in personal tragedy for debtors and their families. This provides a further justification for the law to
contain measures requiring responsible lending practices to be observed.

(1) Responsible Lending Under the Current Law

3.56 The European Commission report on a common operational definition of over-indebtedness
notes that responsible lending practices can be assured through a combination of creditor initiatives and
legal obligations.'*® Most important amongst voluntary creditor initiatives are the sharing of borrower data
and consequent development of credit scoring systems; and the drafting of voluntary industry codes of
practice.'” Over recent years, the development of legal measures to tackle irresponsible lending has
also gained momentum, with provisions ranging from traditional usury laws to obligations to check
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affordability and restrictions on the aggressive marketing of credit being introduced. This section
discusses both creditor initiatives and legal measures which seek to ensure responsible lending in
Ireland.

€) Creditor Initiatives
Q) Credit Reference Agencies and Credit Scoring
3.57 As discussed above,'*® creditors in recent years, aided by technological advances, have

developed sophisticated systems for assessing the credit-worthiness of potential borrowers."’ The
following paragraphs present a basic introduction to the practice of credit reporting, before describing the
current system of credit reporting in Ireland, which is centred on the Irish Credit Bureau, the largest credit
reference agency in the country.

3.58 Databases known as credit registers, credit reference agencies or credit bureaus form primary
elements of these systems. These compile relevant information on debtors into a file or credit report
which may be consulted by lenders when considering whether to grant credit to a customer.”™ Both
public credit registers and commercial credit bureaus are now used to collect and file information on
debtors, with private reference agencies most common in Europe.’®" In many countries, there is one
major credit reference agency which dominates the market; while in some others 2 or 3 major agencies
operate in the market.”® Of the public registers, most are run by the central bank of the relevant state,
and the functions of such a register generally include prudential supervision of a national banking system
and/or the monitoring of national levels of over-indebtedness. A comparative analysis of credit reporting
systems in various different countries is provided in Chapter 4, as issues to be considered in relation to
the possible expansion of credit reporting systems in Ireland are presented.

() Advantages of Credit Reporting

3.59 The sharing of credit data is now considered an essential element of the financial infrastructure
which facilitates access to a greater volume of finance for consumers.'®® Many advantages of credit data
sharing have been identified. First, it improves the creditor’s knowledge of the borrower’s characteristics
and permits a more accurate prediction of the likelihood that the borrower will be able to afford a credit
product, provided that the information is accurate and up-to-date.'> Therefore credit reporting can assist
creditors in complying with responsible lending obligations. It may lead creditors to shift from collateral-
based lending, where loans are advanced on the basis of the security provided, to information-based
lending, where loans are advanced based on the borrower’s ability to repay. As collateral-based lending
may lead to problems of negative-equity and fails to consider whether a loan may push a borrower into
over-indebtedness, this development is to be welcomed. Secondly, it enables creditors to access this
necessary information more quickly and at a lower cost than had previously been the case, thus reducing
the costs of credit. Thirdly, credit reporting can address the problem of moral hazard among debtors and
operate as a borrower discipline device, as the risk of harming their credit histories and so limiting their
future access to credit may persuade some “won’t pay” debtors to keep up their repayments. In the same
way, non-defaulting customers will be able to demonstrate their creditworthiness to lenders in order to
obtain lower interest rates and better conditions when borrowing. Finally, credit reporting can help

1“8 See paragraph 1.80 above.

149 See Towards A Common Operational European Definition of Over-Indebtedness op cit. at 66. See also

Niemi-Kiesildinen and Henrikson Report on Legal Solutions to Debt Problems in Credit Societies CDCJ-BU
(2005) 11 rev at 13.

150 Riestra Credit Bureaus in Today’s Credit Markets (ECRI Research Report No. 4 2202) at 1.

T Riestra Credit Bureaus in Today’s Credit Markets (ECRI Research Report No. 4 2202) at 5.

2" Riestra op cit. at 5.
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lenders to reduce the risk that borrowers will become over-committed by taking out too many loans
simultaneously.

(1 Limitations and Disadvantages of Credit Reporting

3.60 Some limitations and disadvantages of credit data sharing also exist however." First, credit

reporting does not identify some of the causes of over-indebtedness such as unemployment, relationship
breakdown or ill health. These life events may cause a credit history and in particular a credit score ™ to
change significantly over a short period of time.”™ In this regard consulting a credit history database is
only part of a responsible lending decision. Secondly, consumer associations have often raised the
related issue of doubts concerning the ability of credit data to adequately reflect individual situations. This
problem is particularly severe where disputes arise as to whether money is owed, and credit reporting
systems must properly record such disputes. Thirdly, issues arise as to the protection of the privacy
rights of those whose personal data is being shared.”™ This problem is addressed by data protection
laws, but concerns still remain amongst those whose information is shared. Finally, problems arise where
a borrower’'s credit history is shared among parties other than financial institutions, such as utility
providers, insurance companies or even employers. This can restrict consumers from accessing
essential services or may even exclude them from certain employment.” It should be noted however
that the sharing of credit information with bodies other than financial institutions is very limited in many
countries, and for example the Irish Credit Bureau restricts access to its information to its members, who
are all financial institutions. '¢°

(1 Credit Rating Agencies v Credit Bureaus

3.61 Credit reference agencies or credit bureaus are to be distinguished from credit rating agencies.
Credit rating agencies provide independent opinions on the probability that companies, governments and
other financial instruments will not repay their debts.'®’ The debt being assessed by these agencies
usually consists of financial instruments, such as bonds, which borrowers (issuers) offer to investors. The
rating agency examines a specific issuer or its instrument and evaluates the likelihood that it will be
unable to pay interest or the debt itself. The result of this examination is summarised in a rating attributed
to an issuer or its instrument, such as AAA for the lowest risk.'®> Examples of notable credit rating
agencies include Moody’s Investor Service, Standard and Poor’s and Fitch Ratings. The European
Commission has recently put forward a proposal for a Regulation on credit rating agencies.'® The
question of the regulation of credit rating agencies thus lies outside the scope of this Consultation Paper.

195 See Report of the Expert Group on Credit Histories (European Commission DG Internal Market and Services

2009) at 16.

1% See paragraphs 3.62 to 3.63 below.

187 See Gross “Expanding the Use of Credit Reports and Credit Scores: the need for Caution and Empiricism”

The Yearbook of Consumer Law 2008 (Ashgate Publishing 2008) 327 at 334.

158 Report of the Expert Group on Credit Histories op cit.
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Scores: the need for Caution and Empiricism” The Yearbook of Consumer Law 2008 (Ashgate Publishing
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Services MEMO/08/691 2008) at paragraph 1. Available at:
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162 Ibid.
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(Com(2008) 704 Final). Available at:
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(Iv) Credit Reporting v Credit Scoring

3.62 The practice of credit reporting must also be distinguished from that of credit scoring. Credit
scoring is a technique developed by credit bureaux which seeks to categorise credit applicants according
to risk classes in order to identify the probability of repayment.’® This procedure involves the
development of a system of scorecards or “Customer Value Management”'®® models which assign a
score to the applicant borrower expressing the odds of that borrower repaying the sum lent. The scoring
system will indicate a cut-off point reflecting a particular credit risk, and below this cut-off point the
particular loan being considered would generate a financial loss.'®® Credit scoring systems are built upon
information from the client base of the lender itself, as well as from “positive” information collected from
credit bureaux, meaning that the sharing of data between creditors is essential to this process. Scoring
assessments are conducted by lenders themselves as well as by specialist companies such as CRIF and
FICO. Also, credit bureaus which traditionally obtained credit scores from these specialist scoring
companies are now increasingly providing out scoring services themselves.

3.63 The practice of credit-scoring is of particular use to institutions with a large portfolio of small
debtors, such as consumer lenders, and allows lenders to provide a relatively accurate assessment of
credit risk per category of borrower, so as to place new applicants into each such category. Prior to the
development of credit scoring techniques, loan assessments were conducted by management staff
interviewing potential borrowers in bank branches, but this system has now to a large extent been
replaced by “instant credit assessments” through credit scoring.’” This has lowered considerably the
cost of credit assessments and has been shown to provide more accurate risk predictions than those
based on information gathered from customer applications alone.'®® It may also assist in facilitating non-
discriminatory access to credit. This development has however been criticised for depriving consumers
of the personal nature of the relationship between customer and bank manager, which also served as a
means of providing customers with a valuable and experienced source of debt and money advice.'*’

V) Negative and Positive Information

3.64 The information collected by credit bureaus or credit reference agencies consists of two
categories, negative information and positive information.'”® Negative information consists solely of data
relating to defaults on credit repayments, such as arrears, missed payments and bankruptcies.'”
Positive information in contrast contains other data relating to the overall financial standing of a borrower,
such as the credit limit on credit accounts, sizes of outstanding balances, maximum balances, sizes of
repayments and the full record of the amount and time of payments over a period of time.'”?

(vD The Irish Credit Bureau

3.65 The Irish Credit Bureau (ICB) is the primary credit reporting database in Ireland. Although
other commercial credit reference bureaux operate, they are not as widely used as the ICB. This is a
private database, to which financial institutions may apply for membership. It is currently composed of
over 80 members, almost 40 of which are the traditional financial institutions, with more than 40 of the

%4 Riestra Credit Bureaus in Today’s Credit Markets (ECRI Research Report No. 4 2202) at 3.

165 See the Griffiths’ Commission on Personal Debt What Price Credit? (Centre for Social Justice 2005) at 69.

1% Riestra op cit at 4.

167 Griffiths’ Commission on Personal Debt What Price Credit? (Centre for Social Justice 2005) at 69.
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remaining members being credit unions.'”® These members provide data in relation to individual credit

agreements to the ICB on a voluntary basis; although upon joining members are subject to a contractual
obligation to update their records every month. Data is provided on a wide range of loans including
personal loans, mortgages and credit card loans.

3.66 The ICB database contains both positive and negative data. The account holder’'s surname,
forename, date of birth and address are contained for identification purposes. No other data such as a
PPS number is included in this regard. In relation to data pertaining directly to a borrower’s credit record,
the account opening data, lending institution identification code, loan term in months and loan type are
stored. The date of the latest available balance and the amount of the balance on that date are also
indicated, as well as information in relation to repayment frequency. A borrower’s payment history over
the most recent 24 months is indicated. Data are retained for 5 years after the date on which a loan is
closed, irrespective of whether the loan was fully repaid or not.

3.67 The ICB observes certain rules to protect borrower information. Primarily, the consent of
borrowers is required before information is passed to the ICB. The ICB system also provides a footprint
procedure which indicates to borrowers when a credit institution has checked his or her credit history. A
borrower can obtain a copy of his or her credit record from the ICB on request, and can have any
incorrect information rectified or erased. Financial institutions registered with the ICB are required on
request to provide the name, address and telephone number of any credit reference agency used during
the assessment of a loan application, where such records might have had a bearing on the decision.'”

3.68 It should be noted that while the Irish Credit Bureau is the largest credit reporting agency in
Ireland, other commercial credit bureaus also operate in this country. These include Experian Ireland Ltd
and CRIF Decision Solutions Ltd. Experian has been trading in Ireland since 1985, and first established
an office in Dublin in 1997. In 1998 Experian acquired the Irish Trade Protection Association to form
Experian Ireland Ltd. This company then acquired Interface Business Information in 2001, and now
claims to be the largest provider of business information in Ireland. The company also provides credit
reporting services in relation to consumers, as well as credit scoring, lifestyle profiling and automated
decision engine services. CRIF Decision Solutions Ltd is a company in the Italian group CRIF. It
operates in the UK and Ireland, where it provides a range of services in the areas of credit assessments,
risk control and marketing strategies. It also provides customer database services in the areas of claims
management and fraud. Both of these credit bureaus collect both positive and negative information.

(Vi Credit Reporting and the Consumer Credit Directive 2008

3.69 The EC Consumer Credit Directive 2008'”° contains measures aimed at ensuring responsible
lending practices are observed, which specifically refer to the consultation of credit reference databases
by creditors. In this regard, Recital 26 of the Directive emphasises as particularly important the need to
prevent the practice of lending without first checking the creditworthiness of a borrower, taking the view
that creditors should bear the responsibility of checking the creditworthiness of each customer. To this
end, Article 8(1) of the Directive requires Member States to introduce measures ensuring that creditors
assess the consumer’s creditworthiness on the basis of sufficient information before concluding a credit
agreement. This “sufficient information” is to be obtained from the consumer “where appropriate” and
“where necessary” is to be gathered by consulting a relevant database. Article 8(2) obliges Member

173 Mr. Séamus O Tighearnaigh, Irish Credit Bureau, speaking before the Joint Oireachtas Committee on
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States to ensure that, where the parties agree to change the total amount of credit after the conclusion of
the credit agreement, the creditor must update its financial information concerning the consumer and
must re-assess the consumer’s creditworthiness before significantly increasing the amount of credit it
makes available to the consumer. Article 9 of the Directive imposes an obligation on Member States to
ensure cross-border access for creditors from other Members States to credit reporting databases in their
own territories. The conditions for access to these databases must be non-discriminatory. The European
Commission made a Decision in 2008 which established an Expert Group on Credit Histories, charged
with the task of identifying all legal, regulatory, administrative and other obstacles to the access to and
exchange of credit data, as well as presenting proposals on how these obstacles could be addressed."”®
While this report was largely concerned with issues of the cross-border sharing of data, a subject lying
outside the scope of this Consultation Paper, some aspects of the report published by this group is
nonetheless discussed further in Chapter 4.

3.70 In a similar manner, the European Commission White Paper on the Integration of EU Mortgage
Credit Markets'”” concluded that mortgage lenders and intermediaries should be required to adequately
assess, by all appropriate means, the creditworthiness of borrowers before granting mortgage loans.
While both this proposal and the provisions of Article 8 of the Consumer Credit Directive 2008 require
creditworthiness checks to be conducted, they both appear to fall short of requiring a credit reference
database to be consulted in all circumstances before making a lending decision.

(i) Registration of Judgments

3.71 A more basic method of assessing the creditworthiness of potential borrowers exists whereby a
judgment obtained against a debtor may be registered in the Central Office of the High Court. Judgments
obtained from the District, Circuit and High Courts may be registered by judgment creditors in this
manner. The registration of judgments aims to publicise the fact that a judgment debtor has defaulted on
a loan, and lists of judgments registered in this manner are published by reference agencies for the
benefit of other creditors.'”® The threat of the registration of a judgment in this manner also serves an
indirect enforcement purpose, and for this reason is sometimes seen as an enforcement method more
than a means of preventing irresponsible lending.

(b) Legal Obligations

3.72 Over recent years, the need to provide legal solutions to the problem of irresponsible lending
has been increasingly recognised, with various legal provisions enacted to promote responsible
standards in lending.

0] IFSRA Consumer Protection Code

3.73 The IFSRA Consumer Protection Code contains measures designed to prohibit lenders from
engaging in known irresponsible lending practices of unilaterally raising credit limits (without a customer
so requesting), and offering pre-approved unsolicited credit.'”’ In addition to these two prohibitions, the
IFSRA Consumer Protection Code also imposes a positive obligation on all regulated entities to know
their customers. This requires lenders, in advance of providing a product or service to a customer, to
“gather and record sufficient information from the consumer to enable it to provide a recommendation or
service appropriate to that consumer.”’® Regulated entities are similarly required to gather and record

176 Commission Decision of 13 June 2008 setting up an Expert Group on Credit Histories (2008/542/EC) at article
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details of any material changes to a consumer’s circumstances before providing a subsequent product or
service.”®' Having obtained such information, the regulated entity then must ensure that any product or
service offered to a consumer is suitable to that consumer and that any product which the entity
recommends is the most suitable product for that particular consumer.'®? These requirements are more
stringent and require more responsible lending practices than had previously been obliged before the
introduction of the Code.'®®

(i) Aggressive Marketing of Credit

3.74 Irish law also currently seeks to curb irresponsible lending through restrictions on aggressive
marketing of credit. Various provisions of Irish law now seek to regulate the advertising of financial
products and services.'® Thus, Part Il of the Consumer Credit Act 1995 imposes certain obligations on
lenders in relation to the advertising and offering of financial products, while Part IX contains similar
measures in relation to advertisements for housing loans. In particular, the Act includes requirements as
to the display of the Annual Percentage Rate (APR) of interest and requires any information documents
provided by mortgage lenders to include warnings that the debtor could lose his or her home if
repayments are not made. This policy of responsible marketing is furthered by the Consumer Protection
Act 2007, Part Three of which seeks to prevent misleading, aggressive and prohibited commercial
practices.'®™ The IFSRA Consumer Protection Code also lays down certain requirements which must be
observed in advertising credit services. All advertisements must be fair and must not be misleading.'®
Similarly, advertisements must not influence the consumer’s attitude through inaccuracy, ambiguity,
exaggeration or omission.'®” Specific provisions of the Code relate to loan advertisements, which largely
follow and expand upon the requirements of the Consumer Credit Act 1995. Thus where an
advertisement includes a statement of the APR, it must also indicate if the underlying interest rate is fixed
or variable and must state the total cost of the credit.'®

(iii) Excessive Interest Rates

3.75 The 2008 European Commission report on over-indebtedness identifies high interest rates as
another issue which must be considered when approaching the issue of responsible Iending.189 The
report considers whether usury laws, and in particular interest rate ceilings, are essential requirements of
policies to ensure responsible lending practices are maintained, or whether alternative measures are
sufficient to address this problem. The many arguments against interest rate ceilings are outlined and the
difficulties in calculating the appropriate levels at which to set such ceilings in countries where they do
exist are discussed. The report concludes that complicated issues are raised in relation to this subject
and that it is best left to Member States to decide on how best to approach them.
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3.76 In this regard, the current legal position in relation to interest rate ceilings in Ireland will now be
discussed. Under Irish law, there is no general statutory interest rate ceiling. Nonetheless, interest rate
ceilings do exist for certain specialist lenders. Therefore Section 38 of the Credit Union Act 1997 limits
the rate of interest which a credit union may charge on a loan to a member to no more than 12%. This
provision provides that if a credit union knowingly exceeds this limit, it will be guilty of an offence and will
be deemed to have waived a claim to all the interest agreed to be paid under the loan agreement, with
any interest payments already made by the borrower recoverable. While there is no statutory interest
ceiling for other lenders, there is in effect a ceiling in practice. Moneylenders must apply to renew their
licences annually and there is a policy in place according to which lenders which charge more than 190%
APR will not be granted a licence.'”® Furthermore, Section 47 of the Consumer Credit Act 1995'"" permits
a consumer or a person acting on a consumer’s behalf to apply to the Circuit Court for a declaration that
the cost of credit charged under a credit agreement (other than one provided by a credit institution or
mortgage lender) is excessive. In deciding whether or not to make this declaration, the Circuit Court will
consider:

e interest rates prevailing at the time the agreement was made or, where applicable, interest rates
prevailing at any time during the currency of the agreement,

e the age, business competence and level of literacy and numeracy of the consumer,
o the degree of risk involved for the creditor and the security provided,

e the creditor's costs including the cost of collecting repayments, and

e the extent of competition for the type of credit concerned.

3.77 Where the Circuit Court decides under section 47 that the total cost of credit is excessive,
section 48 permits the Court to re-open the credit agreement so as to do justice between the parties. In
so doing, the Court may decide to:

e relieve the consumer from payment of any sum in excess of the sum adjudged by the court to be
fairly due in respect of such total cost of credit;

e set aside, either wholly or in part, the agreement against the consumer;
e revise or alter the terms of the agreement; or
e order the repayment to the consumer of the whole or part of any sums paid.

If the agreement in question is a moneylending agreement, the Court may also under section 48(2) order
the Central Bank and Financial Services Authority of Ireland to revoke, suspend or alter the moneylending
licence of the holder concerned either immediately or as from such date as the court may decide.

(iv) Equitable principles of Undue Influence and Unconscionable Bargains

3.78 Apart from the above statutory provisions, the equitable principles of undue influence and
unconscionable bargain may be relevant in holding lenders to responsible lending standards.

3.79 The doctrine of undue influence permits a party to a contract to rescind the contract where he
or she has not freely consented to the transaction.'”? The doctrine takes two forms. First, a presumption
of undue influence arises where a relationship of trust and dependence exists between the parties

190 Stamp A Policy Framework for Addressing Over-Indebtedness (Combat Poverty Agency 2009) at 26. Section
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involved and the transaction under scrutiny is not readily explicable except by reason of undue
influence.'” Secondly, actual undue influence arises where the party seeking to rescind an agreement
can prove that he or she was in fact unduly influenced or victimised by a stronger party. The balance of
case law appears to suggest that a relationship of trust and confidence sufficient to warrant a
presumption of undue influence will not generally arise in a banker-client situation,'”* although under
exceptional circumstances it may.'”® Also, a “hard bargain” arranged between a lender and a borrower in
financial difficulty will not be such as to raise the presumption if it can be explained as the only means for
the borrower to salvage a desperate situation.'”

3.80 It will therefore, in the vast majority of cases, fall upon a party alleging undue influence to prove
actual undue influence on the facts of the case, rather than being able to benefit from a presumption of
undue influence. A transaction between lender and customer may be vulnerable to being set aside on
the grounds of actual undue influence where the transaction is to the disadvantage of the customer,
where there is a marked disparity in position between the parties, and where there is positive
“victimisation” of the customer by the lender.'"”” It is unclear whether any of the irresponsible lending
practices identified above could warrant the setting aside of loan agreements on the grounds of undue
influence. For example, where a lender offers a financial arrangement for the purposes of salvaging the
situation of a heavily-indebted household on such severe terms as a household in such a position could
reasonably suspect, undue influence will not be easily established.'”®

3.81 Irish courts have traditionally also exercised a power to set aside or amend a transaction which
the court finds to constitute an unconscionable bargain.'”’ Relief under this doctrine is founded upon a
relationship between the parties to a transaction of the kind that allows one party to take undue
advantage of the other, and facts showing that the stronger party has indeed taken advantage of the
other through unconscionable conduct outside the boundaries of acceptable moral behaviour.’”® The
cause of the ability of one party to take advantage of the other may be due to “distress, or recklessness or
want of care”.?’" It is important to note that an inequality of bargaining power by itself is not sufficient to
warrant relief,? and it would appear that the bargain made must also be substantially unfair, or “so

193 In the decision of the English Court of Appeal in Bank of Credit and Commerce International v Aboody [1990]
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improvident that no reasonable person would enter it.”?®> The English courts have also required
unconscionable and morally reprehensible conduct on the part of the stronger party before allowing an
agreement to be set aside.?” Irish law however appears not to demand that this requirement be met
before a plea of unconscionable bargain may be established.?®

3.82 The doctrine of unconscionable bargain has operated to set aside or vary credit agreements
containing unfair or oppressive terms, such as excessive interest rates Thus in the case of Rae v
Joyce? a mortgage agreement entered into by a pregnant women with a moneylender was deemed to
form an unconscionable bargain by the court. The medical condition and needy circumstances of the
borrower meant that she was at a bargaining disadvantage in relation to the commercially aware
moneylender, and the interest rate of 60% was deemed to be substantially unfair, with the lender failing to
prove that the bargain was fair, just and reasonable. The court remedied the agreement by setting the
interest rate at 5%.?” Canadian’® and Australian’”’ courts have also used this doctrine to re-open
bargains concluded by commercial institutions with consumers lacking in business experience.

3.83 It is likely that the doctrine of unconscionable bargain could thus provide some protection
against more extreme irresponsible lending practices. A harsh bargain concluded with a consumer who
is in a particularly weak bargaining position could be vulnerable to scrutiny in this way, particularly if the
stronger party can be shown to have acted in a morally reprehensible manner. It is arguable that certain
aggressive and irresponsible lending practices targeting consumers already heavily indebted could, in
some circumstances, be held to be unconscionable in this manner.

(V) The Regulation of Specialist Lenders
0] Moneylenders
3.84 Another method of ensuring responsible lending which Irish law has adopted is to regulate

strictly those sources of credit which pose high risks to consumers. Thus, due to the high interest rates
charged under moneylending agreements, and the resultant risk of consumer debtors becoming unable to
satisfy their obligations, Irish law has long recognised a need to assure responsible lending practices are
observed by licensed moneylenders. Traditionally the approach of legislation in this area was similar to
that under the common law principles of undue influence and unconscionable bargains described above,
with section 1 of the Moneylenders Act 1900 providing that a loan agreement entered into with a money-

lender can be reopened when the Court is satisfied that the transaction is "harsh and unconscionable".?’°

3.85 Subsequently, Part VIII of the Consumer Credit Act 1995 lays down a regulatory code
controlling the conduct of moneylenders. This part of the Act is based upon a licensing system under
which a moneylender must comply with specified detailed conditions before he or she may be awarded a
licence to operate as a moneylender.’’’ Requirements exist as to practices which must be observed by
moneylenders in disclosing information relating to the interest rates charged and terms and conditions

203 Clark op cit. at 393, citing Grealish v Murphy [1946] IR 35 and Lyndon v Coyne (1946) 12 Ir Jur Rep 64.

204 Clark op cit at 392 citing Hart v O’Connor [1985] 2 All ER 880 and Portman Building Society v Dusangh [2000]
1 All ER (Comm) 221; Brown The Consumer Credit Act 2006: Real Additional Mortgagor Protection?” [2007]
71 The Conveyancer and Property Lawyer 316 at 333.

205 Clark Contract Law in Ireland (6" ed. Thomson Round Hall 2008) at 393.
206 (1892) 29 LR (Ir.) 500.

207 Clark Contract Law in Ireland (6" ed. Thomson Round Hall 2008) at 392.

208 gee e.g. Doan v Insurance Corporation of British Columbia (1987) 18 BCLR (2d.) 286; Hunter Engineering v

Syncrude Canada Ltd. (1989) 57 DLR (4™) 321; Solway v Davis Moving and Storage Inc. (2002) 222 DLR (4™)
251.

209 See e.g. Commercial Bank of Australia v Amadio (1983) 151 CLR 447; Garcia v National Australia Bank Ltd
(1998) 194 CLR 395.

210 See e.g. In Re a Debtor [1903] 1 KB 75.

21 See section 93 Consumer Credit Act 1995.
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offered under their moneylending agreements.?'? A licence will be refused if the applicant has in the past

been party to an agreement found to have charged excessive interest rates,’'® or if the Irish Financial
Services Regulatory Authority finds the cost of credit charged is excessive or any of the terms and
conditions are unfair.”" Default fees or increased interest rates in the case of default are prohibited, and
any moneylending agreement containing a term providing for such charges will be unenforceable.?'
Certain debt collection practices are prohibited,’'® and records of loan agreements and repayments must
be both maintained by the moneylender,?'” and supplied to the borrower.?'® This record must state clearly
key information such as the amount of credit being advanced, the amount of each repayment, the rate of
interest to be paid, the number of instalments, the amount of any additional charges such as collection
charges, and the total amount payable by the borrower.

3.86 Section 98 of the Act provides that it shall be an offence to engage in the business of
moneylending without a licence, and the Act gives powers to members of the Garda Siochana to
investigate alleged breaches of this section?'” and to arrest those contravening it.??°

3.87 Additional measures designed to ensure moneylenders lend responsibly are contained in the
IFSRA Consumer Protection Code for Licensed Moneylenders. Most notably, moneylenders are required
to “know their customers” by acquiring sufficient information on a customer’s circumstances to be able to
provide a professional service and to recommend an appropriate product or service for the individual
customer.??!  Also, moneylenders must make a “suitability” assessment before offering a product or
service to a consumer and must provide written reasons why the product or service offered is suitable to
that consumer.??”> These requirements however do not apply where the consumer has specified both the
product and the moneylender and has not received any advice. The distinct status of moneylenders
compared to other lenders is recognised by the fact that moneylenders are not subject to the Consumer
Protection Code, and by the fact that the provisions of the Consumer Protection Code for Licensed
Moneylenders seek to provide sufficient flexibility so as not to overburden moneylenders through
excessively onerous regulation.

()} Credit Unions

3.88 The unigue position of credit unions when compared with other lenders is discussed above,
and the consequent distinct regulatory regime for these lenders is described.?”*> Credit unions are exempt
from the responsible lending obligations of the Consumer Protection Code, and in response to this

212 As to be displayed in a moneylender’s licence: see section 93(8) of the Act.

213 Under s47 Consumer Credit Act 1995 as described above. See section 93(10)(b) of the 1995 Act.

214 Section 93(10)(qg) of the 1995 Act. See paragraph 3.76 above, where it is noted that the current practice of the

Financial Regulator is to refuse a licence to a moneylender who charges an APR in excess of approximately
190%.

215 gection 112 of the 1995 Act.

216 gection 110 of the 1995 Act prohibits the collection of repayments during night hours and during early morning

hours, except where the borrower has consented in writing.
217 Section 101 of the 1995 Act.

218 gection 100 of the1995 Act.

219 See section 98(3) (a power to stop and search person in public place suspected of moneylending); section

105 (a power to enter, search and inspect premises suspected of being used for moneylending and to
question any person found thereon); section 106 (a power to obtain search warrants to enter and search
premises) of the 1995 Act.

220 gection 109 of the 1995 Act.

221 Chapter 2, paragraphs 10-14 of the IFSRA Consumer Protection Code for Licensed Moneylenders (2009).

222 Chapter 2, paragraphs 15-16 of the Moneylender Code.

223 See paragraphs 3.25 to 3.27 above.
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regulatory gap IFSRA and the credit union movement have been working together to establish voluntary
lending standards for credit unions. In 2008 IFSRA published a consultation paper on a proposed code of
conduct for credit unions.?? The consultation paper includes a draft Voluntary Consumer Protection
Code for Credit Unions, with the proposed final code to be issued in 2009. It should be noted that the
draft code includes certain responsible lending principles. First, there is a requirement for credit unions to
gather sufficient information about a member to enable them to provide a recommendation or a product or
service appropriate to the member in question.?® Secondly, a “suitability” test is included in the draft
code, requiring credit unions to ensure that any product or service offered or recommended to a member
is suitable to that member.??® The credit union must also prepare a written statement indicating the
reasons why the product or service offered is suitable to the member in question.

3.89 In addition to this initiative, in 2008 IFSRA published a further Consultation Paper on the
establishment of voluntary standards for the provision of savings and loans services by credit unions, as
also discussed above.?”’ The proposed standards include certain commitments in relation to responsible
lending practices, which largely mirror the provisions of the draft Voluntary Code. First, the paper states
that participating credit unions will gather sufficient information to enable them to provide a loan that
meets the needs of the individual member.?”® This information may be gathered from the potential
borrower's membership application and/or the loan application. Secondly, credit unions signing up to
these standards commit to offering a loan which meets the needs of the individual member, and also
promise to consider the member’s ability to repay.?”’ A written statement setting out the reasons why the
loan is being offered will be prepared, and the effects, if any, of missing any of the scheduled repayments
will be explained to the member. Thirdly, where a loan is offered for the purpose of consolidating other
loans or credit facilities, a written indicative comparison of the total cost of both the continuance of the
existing facilities and of the consolidation will be provided.?*° Fourthly, in relation to cases of default and
arrears, credit unions commit to advising members of the availability of debt counselling services.”®' This
advice may take the form of providing the defaulting member with the address of a local branch of the
Money Advice and Budgeting Service. Finally, participating credit unions agree to provide certain
warnings relating to the effect of default on a borrower’s credit rating, the consequences of default for a
guarantor and the potential added cost of debt consolidation loans.?*? These warnings will be displayed
prominently by credit unions and placed on the relevant documentation or advertisement in a box in large,
bold type.

3.90 Therefore it can be seen from above that IFSRA and the credit union movement are working to
introduce voluntary responsible lending standards in credit unions which compensate for the lack of
legally binding responsible lending measures regulating credit union practices.

224 Irish Financial Services Regulatory Authority Consultation Paper: Voluntary Consumer Protection Code for
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Financial Services Regulatory Authority Consultation Paper: Voluntary Consumer Protection Code for Credit
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(2) Issues for Consideration

3.91 It has been shown above from the problems identified in the consumer information-based
approach to preventing over-indebtedness that additional measures must also be taken to address this
problem. In this regard it is becoming accepted that the law must ensure responsible lending practices
are observed, just as it seeks to ensure responsible borrowing among consumers. The approach of Irish
law to the issue has been illustrated above, and further issues for consideration in relation to the possible
expansion of the Irish policies on responsible lending are now presented.

(@) Credit Reporting

3.92 Several limitations have been identified with the current system of credit reporting in Ireland. A
first concern of the Commission is that the present credit reference system in Ireland is entirely voluntary.
Creditors can decide whether or not to share data, with the only encouragement to do so being the
reciprocal nature of these databases, which operate on the basis that only those creditors who contribute
information to the database may access the data contained therein. The advantages of credit data
sharing in solving the problems of adverse customer selection and debtor moral hazard, as well as this
principle of reciprocity and competitive pressures generally encourage creditors to join credit reference
agencies.”® Against this however is the risk that lenders will be reluctant to share valuable information on
their clients with their competitors.?>* Furthermore, it appears that technological limitations and costs may
also provide disincentives for the sharing of data by some creditors. The voluntary nature of credit
reporting in Ireland therefore contrasts with the mandatory reporting in some countries such as France
and Belgium.?®

3.93 As a consequence of the voluntary nature of credit reporting in Ireland, there is no single
complete database containing information on all credit agreements. A large number of credit unions are
not members of the ICB for example. In addition, other creditors such as utility service providers, retailers
and trade creditors are not involved in the data sharing network of the ICB. Thus all credit reference
databases in Ireland are incomplete, with the obvious consequence that no single source can be
consulted by creditors in order to obtain a thorough view of the indebtedness of a potential customer.
The lack of complete data sharing has been noted in other countries as significantly contributing to
problems of over-commitment by hampering responsible lending.?*

3.94 It has been argued that incomplete credit reporting can inhibit responsible lending practices.
This has particularly been the case in relation to credit card debt, where a consumer making the minimum
repayment on several different credit card loans each month may be over-indebted without the knowledge
of his or her creditors.?®” Further disadvantages of incomplete credit reporting also exist. Free and fair
competition may be impaired. This is because risk-based pricing, facilitated by comprehensive data
sharing, enables consumers with good credit records to become eligible for lower interest rates from other
lenders.”®  Finally, incomplete data sharing, particularly in relation to credit cards, may assist in

233 See Towards A Common Operational European Definition of Over-Indebtedness (European Commission,

Directorate-General for Employment, Social Affairs and 