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INTRODUCTION

Background To The Commission’s Work

1. In its first programme' the Commission undertook to review a number
of aspects of family law. The Reports already submitted, which concern or touch
upon family law, are as follows:

First Report on Family Law - Criminal Conversation, Enticement and
Harbouring of a Spouse or Child, Loss of Consortium, Personal Injury to
a Child, Seduction of a Child, Matrimonial Property and Breach of
Promise of Marriage (LRC 1-1981)

Report on Illegitimacy (LRC 4-1982)

Report on the Age of Majority, the Age for Marriage and Some Connected
Subjects (LRC 5-1983)

Report on Restitution of Conjugal Rights, Jactitation of Marriage and
Related Matters (LRC 6-1983)

Report on Domicile and Habitual Residence as Connecting Factors in the
Conflict of Laws (LRC 7-1983)

Report on Divorce a Mensa et Thoro and Related Matters
(LRC 8-1983)

Report on Nullity of Marriage (LRC 9-1984)

1 Law Reform Commi , Flrst Prog for Examination of Certain Branches of the Law with a View to their
Reform (Prl. 5884, 1976), para. 12.




Report on Recognition of Foreign Divorces and Legal Separations (LRC
10-1985)

Report on the Hague Convention on the Civil Aspects of International
Child Abduction and Some Related Matters
(LRC 12-1985)

Report on Private International Law Aspects of Capacity to Marry and
Choice of law in Proceedings for Nullity of Marriage (LRC 19-1985)

Report on Jurisdiction in Proceedings for Nullity of Marriage, Recognition
of Foreign Nullity Decrees, and the Hague Convention on the Celebration
and Recognition of the Validity of Marriages (LRC 20-1985)

Report on the Recognition of Foreign Adoption Decrees
(LRC 29-1989)

Report on Child Sexual Abuse (LRC 32-1990)

These Reports have addressed for the most part areas of substantive law. This
Consultation Paper is concerned with the judicial process and procedures
through which the remedies in family law are pursued and delivered. The
Commission’s first programme stated:

"In examining the various aspects of family law the Commission will
consider the question of the best type of judicial or court structure or
structures appropriate to deal with the different matters which fall under
the general heading of family law."

The Commission considers that this represents the most important aspect of
family law which it has not so far examined.

2. The concept of a "Family Court” embraces a wide range of ideas about
how and in what context proceedings which concern family matters should be
conducted. The issues go beyond the courtroom itself and concern, for example,
ancillary services and procedures for diverting from the courts cases which may
be more appropriately handled through alternative channels such as mediation.
The Commission decided that, before addressing the broad question of the
possible establishment of a new family courts structure, it should try to identify
and analyse separately the wide range of issues involved, and indeed to consider
whether there are features special to family law cases which justify them being
singled out for special treatment within the legal system.

3. The areas which the Commission decided to address were as follows:




(a) The organisation of the family law business of the courts (including the
issue of a possible unified jurisdiction), and court accommodation.

(b) Pre-trial and trial procedures, and court atmosphere.

(c) The selection and training of personnel, including judges and legal
practitioners.

(d) Support services and the linkage between judicial and other mechanisms

for resolving family disputes.

(e) The question of the desirability and feasibility of a specialised family
court.

The Working Group

4. In the initial phase of its work the Commission benefited from the advice
+and observations of a Working Group, chaired by Commissioners Gaffney and

Duncan, comprising Judges and practising lawyers with considerable experience

in matters of family law, viz.

The Hon. Mr. Justice Franeis D. Murphy (High Court)
His Honour Judge Matthew Deery (Circuit Court)
Judge Thelma King (District Court)

Cormac Corrigan Esq., B.L.

Ms. Catherine McGuinness, S.C.

Frank Murphy Esq., Solicitor

Ms. Muriel Walls, Solicitor.

Ms. Una Ni Raifeartaigh attended the meetings and provided research support.

5. The Commission wishes to record its gratitude to the members of the
working party for their generosity in giving of their time and for their expert
advice. The views of the Working Party are mentioned at various points within
the Consultation Paper. However, it would be unfair to attribute the views thus
expressed to individual members of the Working Party. There was considerable
debate over many of the issues, and what is recorded is the general sense and
direction of these debates rather than agreed conclusions. Needless to say the
members of the Working Party bear no responsibility for the provisional
recommendations.

Previous Proposals On Family Courts

6. Some of the separate issues surrounding the idea of a family court have
been discussed in previous official reports. The various proposals for reform
made in these reports are mentioned within separate chapters below. These
reports include the Report (including the Supplementary Report) of the Task
Force on child Care Services (1980), the Report of the Review Committee on
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Adoption Services (1984), the Report (Irish Women: Agenda for Practical Action)
of the Working Party on Women’s Affairs and Family Law Reform (1985), and
the Report of the Joint Oireachtas Committee on Marriage Breakdown (1985).
Most recently the Government has, in the Department of Justice paper, Marital
Breakdown, A Review and Proposed Changes (1992), signalled its intention to
consider further the issue of family courts.®

The Need For Reform

7. There has in the last twenty years been a vast increase in family
litigation. While this may be a reflection of an underlying problem of greater
instability in family relations, its more direct progenitor has been a series of
reforming measures. New or improved remedies were introduced during this
period in the Family Law (Maintenance of Spouses and Children) Act, 1976, the
Family Home Protection Act of the same year, the Family Law (Protection of
Spouses and Children) Act, 1981, the Status of Children Act, 1987, and the Judicial
Separation and Family Law Reform Act, 1989. The introduction of a scheme of
legal aid in civil cases in 1980, which has since been employed mainly in family
law cases, made the new remedies accessible to a wider public. This was
followed by a radical restructuring in the jurisdiction of the courts, effected by
the Courts Act, 1980, which reduced the involvement of the High Court and for
the first time gave the Circuit Court a prominent jurisdiction in family matters.

8. Between 1990 and 1992 the total number of applications involving family
law business in the District Courts rose from 8,028 to 12,380, an increase of more
than 50%.* In the Circuit Court, in 1989/90, there were 1,059 applications in
family matters, including applications under the Married Women’s Status Act, 1957
and the Family Home Protection Act, 1976. During the first 15 months of the
operation of the Judicial Separation and Family Law Reform Act, 1989, there were
916 applications made to the Circuit Family Court for decrees of Judicial
Separation, together with various ancillary financial and property orders.’ In the
Dublin Circuit Family Court alone the annual application rate for judicial
separation is in excess of 400.

8. The strains to which the increasing volume of business is giving rise
within the courts system are referred to in Chapter 7. The intense pressure
under which judges are often working in family law cases, together with the
delays and other frustrations being experienced by litigants, provide in themselves
a compelling case for reform.

9. The introduction of new or improved family law remedies has taken
place without sufficient regard for the need to prepare the courts for their
additional burdens, to provide them with appropriate physical facilities, and to
ensure the availability of essential support services. The issue of judicial studies

3 At para. 9.15.
4 Ireland. Statistical Abstract 1993 (Pl. 8990}, Table 10.16.
5 See Appendix 3.2 & 3 of Marital Breakdown. A Review and Proposed Changes (Pl. 9104, 1992).



or training has not been addressed, courtroom facilities in parts of the country
remain a disgrace, the probation and welfare service have the resources to
provide only a limited service to the courts in child custody cases, mediation
facilities remain thin on the ground, and the legal aid and advice service has
suffered from chronic under-funding.

An Integrated Approach

10. Not all of these matters are within the Commission’s remit, and they
raise issues of priorities in funding which are beyond the Commission’s
competence. However, it is necessary to bear in mind, when considering reform
of the judicial system, that it does not operate in a vacuum. The solution to the
present crisis cannot be found only in the appointment of additional judges or in
the construction of new court rooms, though these are badly needed. The
background required for an effective and sensitive family courts system includes,
in addition,

- mechanisms for promoting agreement between separating couples
(subject to safeguards) on matters of finance, property and child
custody, to help to reduce to a minimum the need for recourse to the
courts,

- an adequate system of legal aid and advice to help ensure fairness in
negotiated and agreed arrangements and to guarantee access to the
courts where necessary,

- access by the courts to appropriate social and medical services to obtain,
where needed, objective assessments relating to children where their
welfare is in issue,

- the availability of appropriate representation for a child where this is
necessary to protect the child’s rights or interests,

- the provision of facilities to enable judges to familiarise themselves with
the special characteristics of family issues, to become aware of the roles
played by other professionals, and to keep abreast of relevant advances
in knowledge.

While the Commission has remained conscious of the limits of its brief, which is
to formulate proposals for "law reform", it has tried to adopt an integrated
approach, maintaining an awareness of this broader context within which a system
of family courts operates.

Justice And Welfare

11. It is sometimes suggested that our traditional adversary mode of trial is
unsuitable for the resolution of family disputes. Two different types of reason are
given. Its confrontational character, it is said, may generate further bitterness
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between the members of an already disharmonious family, rendering future co-
operation, especially over parenting arrangements, more of a problem. Secondly,
it is argued that the control which the parties have over the introduction of
evidence means that the court may sometimes not have access to all of the facts
relevant to the issues which the court is asked to determine; where the case
concerns the welfare of a dependent child this may be particularly unfortunate.
Among the solutions which have been suggested are the introduction of an
inquisitorial procedure in which the court plays a much more active and
independent role in the inquiry, or the reshaping of procedures in respect of
children to reflect the essentially "welfare" function that the court is asked to
perform, or even the adoption of a more "therapeutic" approach geared towards
the minimising of courtroom conflict.

12. In its approach to these issues the Commission has tried to avoid an
ideological preference for any particular mode of trial. Rather it has attempted
to combine pragmatism with respect for the basic requirements of fair procedure.
The following considerations, in particular, have influenced the Commission’s
thinking:

There is an important distinction to be drawn between informality and
laxity in procedures. The former is desirable and already pertains in
many family proceedings; the latter is unacceptable and may result in the
infringement of fundamental rights.

Trial procedures must respect the principles of natural and
Constitutional justice. In particular, family members (parents or
children) whose fundamental rights may be affected by the outcome of
proceedings must be given a full opportunity (subject to considerations
of age and understanding) to present their case and to challenge
evidence which may be detrimental to them.

Subject to these requirements, there is no objection in principle to
vesting in the court powers to initiate specified forms of inquiry and to
call upon the assistance of experts to make enquiries and assessments on
behalf of the court.

It needs to be recognised that judicial proceedings, even though
conducted with informality and sensitivity, are not therapeutic exercises
and that it is not possible to exclude from them some element of
confrontation. This is one of the reasons why it is so important to avoid
judicial proceedings where it is possible to do so without risk of injustice
to the persons concerned.

Submissions

13. The Commission welcomes views on its provisional recommendations
from members of the public generally and from those with a professional interest
in the matters covered. Written observations should be addressed to:



The Secretary,

The Law Reform Commission,
Ardilaun Centre,

111 St. Stephen’s Green,
Dublin 2,

and should be submitted not later than 1 July 1994.



CHAPTER 1: THE ORGANISATION OF FAMILY LAW
BUSINESS, COURT ACCOMMODATION AND
ACCESSIBILITY

Introduction

101 The first chapter of this Consultation Paper comprises an examination
of the courts in which proceedings relating to family law matters may be brought
in Ireland and in other jurisdictions; as well as consideration of the most
appropriate physical facilities that may be provided for the discharge of these
matters.

1. FRAGMENTATION OF JURISDICTION IN FAMILY LAW MATTERS

A. Ireland
1.02 In Ireland, proceedings in family law matters may be initiated at the
District, Circuit and High Court levels according to the relief claimed. The
following is a description of the distribution of original family law jurisdiction in
the Irish courts.

Marriage/Separation/Nullity

103 (1) Proceedings under the Family Law (Protection of Spouses &
Children) Act, 1981 may be brought in the District Court or Circuit Court.! A
barring order made by the District Court or Circuit Court on appeal has a
maximum limit of 12 months after the date of its making? although a further
barring order may be made on or before its expiration.®> Whether proceedings
may be brought in the High Court is discussed below.*

S.17(1) Family Law (Protection of Spouses and Childran) Act, 1981.
S.2{4) Family Law (Protection of Spouses and Childran) Act, 1981.
S.2{5) Family Law (Protection of Spouses and Children) Act, 1981.
See below, p.5 of seq.
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2 Proceedings under the Marriages Act, 1972 (seeking exemption
from age and parental consent requirements) may be brought before the
President of the High Court or a judge of the High Court nominated by the
President of the High Court.®

?3) Proceedings for nullity may be brought in the High Court.

“ Proceedings for judicial separation may be brought in the Circuit
Court or High Court.® However, where in such proceedings an order could be
made in respect of land the rateable valuation of which exceeds £200,
proceedings may be transferred from the Circuit Court to the High Court on
application.’

5) Proceedings for matrimonial injunctions may be brought in the
High Court or Circuit Court.

Maintenance, Property, Financial Matters

©6) Proceedings under ss.5, 5A, 6, 7, 9, & 21A of the Family Law
(Maintenance of Spouses and Children) Act, 1976 may be brought in the Circuit
Court or District Court.® The District Court and the Circuit Court on appeal
from the District Court do not have jurisdiction to make an order under the Act
for the payment of a sum at a rate greater than £200 per week for the support
of a spouse or £60 per week for the support of a child. The District Court and
Circuit Court do not have jurisdiction to make an order in any matter in relation
to which the High Court has made an order. The District Court does not have
jurisdiction to make an order in any matter in relation to which the Circuit Court
has made an order. However, the District Court or Circuit Court may vary or
revoke an order made by the High Court prior to 12 May 1982 provided certain
conditions are satisfied.® Whether proceedings may be brought in the High
Court is discussed below."

@) Proceedings under the Family Home Protection Act, 1976 may
be brought in the High Court or Circuit Court."’ However, where either spouse
is of unsound mind and there is a committee of the spouse’s estate, jurisdiction
under the Act must be exercised by the Court that appointed the Committee."?
All of the foregoing is subject to section 10(4)*® which provides that where the
rateable value of the land exceeds £200 and the proceedings are brought in the
Circuit Court, the Circuit Court shall transfer the proceedings to the High Court

S.1(2) Marmiages Act, 1872,

8.31(2) Judicial Separation and Family Law Reform Act, 1989.

S.31(3) Judicial Separation and Family Law Reform Act, 1989.

$.23 of the Family Law (Maintenance of Spouses and Children) Act, 1976 as amended by 5.11 of the Courts Act,
1991,

9 See 5.23(2)(d).

10 See below, p.5 et seq.

11 S.10 Family Home Protection Act, 1976.

12 S.10(3) Family Home Protection Act, 1976.

13 As amended by s.13 of the Courts Act, 1981.
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if the defendant so requires. Also, the District Court has jurisdiction to make
orders under 5.9 of the Family Home Protection Act, 1976 (relating to the disposal
or removal of household chattels), provided the value of the chattels intended to
be disposed of does not exceed £5,000."

8 Proceedings under the Family Law Act, 1981 may be brought in
the Circuit Court or High Court.”® The District Court has jurisdiction to hear
proceedings under s.6 or 7 where the amount claimed does not exceed £2,500.

© Proceedings under the Married Women’s Status Act, 1957 may
be brought in the High Court or the Circuit Court. However, if the rateable
valuation of the land exceeds £200 and the application is made to the Circuit
Court, and the defendant or respondent requests a transfer, the proceedings must
be transferred to the High Court.’®

(10)  Proceedings under the Succession Act, 1965 may be brought in
the High Court or, in limited situations, in the Circuit Court."”

(11)  Various ancillary orders may be sought under the Judicial
Separation and Family Law Reform Act, 1989 in the Circuit Court or the High
Court.”  Such orders include preliminary orders in judicial separation
proceedings, maintenance pending suit, periodical payments and lump sum
orders, property adjustment orders, orders extinguishing succession rights, orders
for sale of property, and miscellaneous other ancillary orders.' Some of these
other orders are also available independent of the 1989 Act.

(12)  Proceedings for partition of property under the Partition Acts,
1868 and 1876 wmay be brought in the Circuit Court.

Custody And Guardianship Of Children

(13)  Proceedings under the Guardianship of Infants Act, 1964, Part
II may be brought in the Circuit Court or District Court.*® The District Court
and the Circuit Court on appeal from the District Court do not have jurisdiction
to make an order under the Act for the payment of a periodical sum at a rate
greater than £60 per week towards the maintenance of an infant. Whether
proceedings may be brought in the High Court is discussed below.?'

(14) Proceedings under the Guardianship of Infants Act, 1964, Part
I may be brought in the Circuit Court or District Court”® Whether

14 $.22(5) Family Home Protection Act, 1976, as amended by s.8 of the Courts Act, 1991,
15 S.8(1) Family Law Act, 1981.

16 S.12(3) Married Women's Status Act, 1957, as amended by s.3 of the Courts Act, 1881.
17 8.8(2) Succession Act, 1965.

18 $.31(2) Judicial Separation and Family Law Reform Act, 1989.

16 See Part Il of the Judicial Separation and Family Law Reform Act, 1989.

2u 8.5 of the Guardianship of Infants Act, 1964, as amended by s.15 of the Courts Act, 1981.
. See below, p.5 ef seq.
713 of the Guardianship of Infants Act, 1964, as amended by s.15(1}(b} of the Courts Act, 185
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proceedings may be brought in the High Court is discussed below.?

(15)  Proceedings in respect of Wardship may be brought before the
President of the High Court or a Judge of the High Court where the President
so directs,® or the Circuit Court.® Where the infant possesses property,
however, the jurisdiction of the Circuit Court is limited to proceedings in relation
to land the rateable valuation of which does not exceed £200.2°

(16)  The power to make habeas corpus orders in a family law context
is vested in the High Court.

Other Jurisdictions Affecting Children

(17)  Section 28 of the Child Care Act, 1991 will, when in force, confer
jurisdiction on the District Court and the Circuit Court on appeal from the
District Court to hear and determine proceedings under Parts HI, IV, and VI of
the Act relating to the protection of children in emergencies, care proceedings
and children in the care of health boards.

(18) Proceedings under the School Attendance Acts, 1926-27 may be
brought in the District Court.

(19)  Proceedings under the Adoption Act, 1974 (s3) and the
Adoption Act, 1988 (s.3) may be brought in the High Court.

(20) Orders for adoption are, under the Adoption Act, 1952, made
by the Adoption Board.

Declaration Of Status
(21) Proceedings under the Legitimacy Declaration (Ireland) Act, 1868
may be brought in the Circuit Court” or High Court.?®

(22)  Proceedings under Part VI of the Status of Children Act, 1987
may be brought in the Circuit Court.*®

23 See below.

24 See 3.9 of the Courts (Supplemental Provisions) Act, 1961.

25 8.22(1) of the Courts {Supplemental Provisions} Act, 1961, as amended by s.12 of the Courts Act, 1991. See
also State (Bruton) v a Judge of the Circuilt Court, 1 July 1884, unreported, High Court.

28 8.22(1) of the Courts (Supplemental Provisions) Act, 1961, as amended by s.2 of the Courts Act, 1581.

27 $.2(1) Legitimacy Act, 1931.

28 S.1 of the Legitimacy Declaration (reland} Act, 1868 conferred jutisdiction on the Court of Probate in Ireland.

This was passed to the High Court of Justice created by the Courts of Justice Act, 1924, and subsequently to
the present High Court under the Courts Establishment and Constitution Act, 1961, Presumably the conferring
of jurisdiction under the 1868 Act on the Circuit Court by the Legitimacy Act, 1931 did not oust the jurisdiction
of the High Count.

28 Ss5.33 and 34 of the Status of Children Act, 1987.
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Criminal Matters
(23)  Proceedings in respect of juveniles may be brought in the
Children’s Courts/District Courts.

(24)  Criminal actions in a family context are prosecuted in the
criminal courts in the same way as other criminal matters.

Torts
(25)  Torts in a family context are litigated in the civil courts in the
same way as other torts.

The Fragmentation Issue Complicated By Constitutional Factors

1.04  Article 34.3.1 of the Constitution provides that the Courts of First
Instance shall include a High Court invested with full original jurisdiction and
power to determine all matters and questions whether of law or fact, civil or
criminal. In the family law context, this Article raises important issues. Can the
Oireachtas confer jurisdiction over certain family law matters on the District
Court and Circuit Court to the exclusion of the High Court, despite the fact that
the High Court has "full original jurisdiction"? The resolution of this problem
determines in a concrete way whether certain proceedings may presently be
brought in the High Court as well as in the District Court or Circuit Court. Also
to be considered is the impact of Article 34.3.1 on any plan for the creation of
a specialist family court.

1.05  The problem was first addressed in the family law context in a case
before the High Court, R. v R.*® The impact of Article 34.3.1 in another
context was considered by the Supreme Court in Tormey v Ireland.® While the
two decisions are not on precisely the same point, they do represent a divergence
of opinion with respect to the basic issue, namely whether the jurisdiction of the
High Court may be limited or excluded by statute.

106  In R. v R, the plaintiff sought relief under a number of family law
statutes: the Guardianship of Infants Act, 1964, the Family Law (Maintenance of
Spouses and Children) Act, 1976, the Family Law (Protection of Spouses and
Children) Act, 1981 and the Married Women’s Status Act, 1957. A preliminary
issue arose as to whether the High Court had jurisdiction under these Acts.
Jurisdiction under the Guardianship of Infants Act, 1964 initially had been
conferred on the High Court and Circuit Court. The Courts Act, 1981 amended
the Act so as to confer jurisdiction on the Circuit Court and District Court.
Jurisdiction under the Family Law (Maintenance of Spouses and Children) Act,
1976 had been originally conferred on the High Court, District Court and Circuit
Court on appeal from the District Court, but again the Courts Act, 1981 amended
the Act so as to confer jurisdiction on the Circuit Court and District Court. In

ac (1984] I.R. 296.
31 [1985} 1.R. 289.
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neither case was the previous jurisdiction of the High Court referred to.
Jurisdiction under the Family Law (Protection of Spouses and Children) Act, 1981
was conferred on the District Court and Circuit Court. No mention was made
of the High Court. These jurisdictional arrangements reflected the desire of the
Oireachtas to reduce the volume of family law work in the High Court and divert
it into the lower courts.®® Was this attempt constitutional?

1.07 Because the relevant provisions did not expressly state that the
jurisdiction of the High Court was ousted, the judgment of GannonJ in R. v R.
involved a two-fold enquiry: (a) whether an attempt had been made to oust the
jurisdiction of the High Court, and (b) whether such an attempt would be
constitutional. In respect of the first enquiry, Gannon J. found that there was
nothing in the Acts which affected the original jurisdiction which the High Court
had by virtue of the Constitution. He viewed the provision as merely conferring
additional jurisdiction on the lower courts, which they could acquire only by
statute. This finding has been criticised® as being contrary to the intention of
the Oireachtas as evidenced by the Déil Debates and by the wording of the Act
which appears in section 1(1) to define "court” exhaustively as the District Court
and Circuit Court. Also s.17(3) of the same Act contains a transitory provision
with respect to the High Court which suggests that the High Court would not
retain its jurisdiction after a certain point.**

1.08  With respect to the second inquiry, Gannon J. was of the view that the
Oireachtas could not constitutionally "add to or increase” the jurisdiction of the
High Court by legislation, nor could it "create ... a new judicial jurisdiction and
withhold it from the High Court" or "reduce, restrict, or terminate any
jurisdiction of the High Court". However, he conceded that if the Oireachtas
chose to confer additional jurisdiction on the lower courts, the High Court would
not, in that event, be compellable to provide any person with recourse to the
High Court at his or her choice. In such a situation, the High Court could
decline to entertain the application and remit it to the lower courts.

109  Subsequent to the decision in R. v R., the President of the High Court
issued a Practice Direction.®® This provides that where a summons is issued in
the High Court claiming relief under the Guardianship of Infants Act, 1964, the

32 in this respect, it should be noted that the Twentieth interim Report of the Committee on Court Practice and
Procedure, which preceded the 1981 iegisiation, had noted the considerable growth in family law since the
enactment of the Farnily Law (Maintenance of Spouses and Children] Act, 1976 and that there had been a
considerable increase in the number of applications brought under the Guardianship of Infants Act, 1964. The
Committee recommended that the courts referred to in Part il of the 1964 Act should in the future be the Circuit
Court and the District Cout, rather than the High Court and the Circuit Court. It was also of the opinion that
the exclusive jurisdiction of the High Court conferred by Part lll of the Act should be conferred on the District
Court in lieu of the High Count. It said that as well as reducing the number of cases in the High Coun, an
additional advantage of transferring the jurisdiction in this way was that the Circult Court and the District Court
were ‘better geared to cope with the frequency with which several applications in the same case tend to recur
because of changing circumstances®, and that they had the "considerable advantage of iocal venues and the
additional advantage of appeals by way of complete rehearing to the appropriate appellate jurisdiction instead
of the present costly and time-consuming system of appeal to the Supreme Court".

33 See G.W.Hogan, Constitutional Aspects of the Distribution and Organisation of Court Business, (1884) B.U.L.J.
40 at 45-50.

34 l.e. after cases commenced before the Act came into operation were determined.

35 [1984) LLR.M. 148.
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Family Law (Maintenance of Spouses and Children) Act, 1976 or the Family Law
(Protection of Spouses and Children) Act, 1981, the summons is returnable before
the Master of the High Court in the ordinary way, and should be put into the
family law judge’s list. At this point, the parties must attend and submit evidence
or arguments as to whether the case is one appropriate for the High Court to
exercise its jurisdiction, or whether it should be remitted to the Circuit Court or
District Court. Subsequently in O’R. v O’R,* Murphy J. held that where
legislation provided that application could be made in the first instance to an
inferior court, the High Court would be justified in departing from that
procedure only where it was satisfied that in a particular case there was "a
serious danger that justice would not be done" if the High Court declined to
exercise jurisdiction.

110  The decision of the Supreme Court in Tormey v Ireland regarding the
extent of the jurisdiction of the High Court arose in the criminal law context.
The plaintiff was charged with an offence under the Larceny Act, 1916 and was
sent forward for trial on indictment in the Dublin Circuit Court. Formerly, he
would have been entitled to apply for a transfer of his trial to the Central
Criminal Court under 5.6 of the Courts Act, 1964. However, s.32(1) of the Courts
Act, 1981 repealed s.6 of the Courts Act, 1964 and abolished the right of transfer
to the Central Criminal Court. The essence of the plaintiff’s case in the Supreme
Court was that the withholding from him of the right to a trial in the High Court
was unconstitutional for being inconsistent with Article 34.3.1.

1.11 Delivering the judgment of the Supreme Court, Henchy J. held that
Article 34.3.1 could not be read literally, because other constitutional provisions
illustrated that original jurisdiction with respect to certain other justiciable
matters could validly be exercised by entities other than the High Court, e.g. the
Supreme Court with respect to Bills referred by the President, military tribunals
with respect to military law, and the exclusive jurisdiction of the courts of
summary jurisdiction to try "minor"” offences. Henchy J. considered that a literal
reading of Article 34.3.1 could be impractical because the jurisdiction would then
be "overlapping and unworkable”. Moreover, a literal reading of Article 34.3.1
would dictate that the High Court had jurisdiction over all issues including those
in respect of which the High Court was an inappropriate forum.

1.12  Rejecting a literal interpretation of the Constitution, Henchy J. held that
the document should instead be read as an interlocking whole - an approach
described as the "doctrine of harmonious interpretation”.’”  Applying this
approach, he said that the jurisdiction of the High Court could be exercised in
one of two ways. If there had been no statutory devolution of jurisdiction to the
District Court or Circuit Court, the High Court would exercise jurisdiction in the
area. However, if jurisdiction in a particular area has been delegated to lower

courts exclusively, the High Court could not exercise jurisdiction, except in

36 (1985} L.L.R.M. 375.
37 For comment on this aspect of the case, see G.W. Hogan, Reflections on the Supreme Courfs Decision in
Tormey v Attorney General, (1886} D.U.L.J. 31 at 37.
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proceedings for judicial review. Henchy J. concluded that the abolition of the
right of transfer as achieved by the Courts Act, 1981 was constitutionally valid.

113 It is difficult to reconcile the decision of Gannon J. in R. v R. with that
of the Supreme Court in Tormey. The apparent inconsistency between the two
decisions leaves in some doubt whether proceedings under the Guardianship of
Infants Act, 1964, the Family Law (Maintenance of Spouses and Children) Act,
1976 and the Family Law (Protection of Spouses and Children) Act, 1981 may
properly be instituted in the High Court. However, R. v R. has not been
expressly overruled. Moreover, in the later case of McD. v McD.,*® McKenzie
J., following the Practice Direction,® decided that the case was appropriate for
determination by the High Court, and proceeded to make orders under the
Guardianship of Infants Act, 1964, and the Family Law (Maintenance of Spouses
of Children) Act, 1976.

1.14  Lastly, it should be pointed out that the decisions in R. v R. and Tormey
v Ireland have implications for future reforms. If a specialised Family Court
were to be set up, there are a number of possible forms it might take. For
example, it might be at lower court level exclusively, at High Court level
exclusively, or it might be three-tiered. It might be an independent entity, or it
might be a division within the existing court structure. All of these options have
been explored by other jurisdictions. In Ireland, the creation of a Family Court
must be conditioned by considerations of what is constitutionally permissible in
the light of Article 34.3.1, as understood in R. v R. and Tormey v Ireland.

B. Problems Of Fragmented Jurisdiction In Some Other Countries

(a) Australia

1.15  Unification of jurisdiction in family law matters in Australia is hindered
by constitutional provisions which mandate that jurisdiction in such matters be
split between the Federal Courts and the State/Territory Courts. The Australian
Constitution vests in the Commonwealth jurisdiction over "marriage" and "divorce
and matrimonial causes, and in relation thereto parental rights and the custody
and guardianship of infants".*® The sum of these two parts does not constitute
the whole of family law and the remainder is left to the state and territory courts.
Fragmentation of jurisdiction in Australian family law remains a problem despite
the existence of a unified Family Court. The federal Family Court was set up by
the Family Law Act, 1975 but can exercise jurisdiction only with respect to
matters falling within the ambit of federal law. Accordingly, jurisdiction over
family law matters is exercised by all of the following courts:

1. The Family Court of Australia

2. The Western Australian Family Court
38 April 1986, unreported, High Court.

39 Above, note 35,

40 S.51, placita (xxi} and {xxii).
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Courts of Summary Jurisdiction

Intermediate Courts (to a minor degree)

The Supreme Court of the Northern Territory
State Courts

RS

1.16  With the enactment of the Family Law Act, 1975 (Cth.), the Federal
Parliament attempted to legislate with respect to family law matters as far as
possible within its area of competence. Broadly speaking, these matters include
dissolution and annulment of marriage, and maintenance, custody and
matrimonial property provided these issues relate to proceedings for principal
relief (dissolution or nullity). Areas such as child welfare, parentage (including
adoption), legitimacy and family inheritance do not fall within Commonwealth
competence. Also, the Commonwealth powers relate only to families formed on
the basis of marriage, as a result of which issues of custody, guardianship and
maintenance of ex-nuptial children, as well as the rights and duties of persons
living in a ‘de facto’ relationship, are excluded.

117  The Family Law Act, 1975 gave rise to much litigation. Numerous
attacks were mounted on it relating to the assumption of jurisdiction in certain
areas.'’ Some of these decisions necessitated the narrowing of the federal
jurisdiction, while others illustrated the difficult fragmented nature of family law
litigation in Australia.** The attacks on the Family Law Act, 1975 caused great
concern and resulted in the appointment of a Joint Select Committee. In its
report of July 1980, this Committee concluded that the Act did not exhaust the
Commonwealth’s Constitutional powers with regard to marriage and matrimonial
causes.

1.18 In 1983, the Family Law (Amendment Act) was enacted, which Act
further widened certain heads of jurisdiction at federal level. Nonetheless,
problems continue to arise as a result of the division of jurisdiction caused by the
Constitution. Accordingly, fragmentation problems in Australia may be seen as
two-fold:

(a) resulting directly from the division of powers conferred over family law
matters by the Constitution; and

(b) resulting, more indirectly, from uncertainties as to the precise dividing
line between the Federal and State powers, leading to a circle of
enactments, litigation, enactments, reports, and enactments.

1.19 Various solutions to the fragmentation problem in Australia are a major
focus of enquiry in that jurisdiction. The possibility of a constitutional
referendum widening the Commonwealth’s power in family law has been raised.

41 E.g. Russell v Russell, Farrelly v Farrelly (1976} 134 C.L.R. 485, the decision which necessitated the enactment
of the Family Law {Amendment] Act, 1876, narrowing the definition of *matimonlal causes®.
42 E.g. Vitzdamm - Jones: St. Clairv Nicholson (1881) 33 A.L.R. 537 (third parties and custody), Ascot Investments

v Harper (1981) 33 A.L.R. 631, R. v Dowey (1973) 23 A.L.R. 531, A. v Aoss - Jones (1979) 23 A.L.R. 179 (third
parties and property).
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The Final Report of the Constitutional Commission (a body established to
inquire into the revision of the Australian Constitution) in 1988 recommended the
alteration of s.51 of the Constitution so that the Federal Parliament would have
power to make laws with respect to:

(xxii))  divorce and matrimonial causes;

(xxii A) property and financial rights between persons who are or were
living together as if they were husband and wife;

(xxii B) adoption, legitimacy and the determination of parentage;
(xxii C) custody & Guardianship of children, and parental rights;
(xxii D) maintenance of children.

120  Another solution is the "referral" of State/Territory powers to the
Commonwealth. In essence, this involves the States and Territories abdicating
their powers in the family law area to the Federal Parliament. This has been
effected by some States in relation to certain powers but as yet is not far-reaching
enough to solve all problems of fragmentation.® Legislative amendments in
1987 and 1988 have resulted in the acceptance of the references of powers with
regard to children from the four states, so that all children are governed by the
Family Law Act, 1975 in these States.

121 The third solution proposed by some commentators was implemented in
1987 by the Jurisdiction of Courts (Cross-Vesting) Act of that year, accompanied
by equivalent legislation of the states and the Northern Territory which came into
operation on 1 July 1988. This sets up a "cross-vesting" scheme under which all
the participating courts, both state and federal, may transfer proceedings to the
appropriate court, so that litigants will be spared inconvenience and expernse.

122 The primary reason for the establishment of the Australian Family Court
was to create an entity with procedures, personnel and support services
appropriate to deal with family law matters. While these features of the
Australian Family Court are worthy of study, it is arguably less valuable as a
mode!l for unification of jurisdiction because fragmentation of jurisdiction
continues to be a feature of Australian family law.

(b) Canada )

123 Canada is, again, a federal jurisdiction and suffers from problems of
fragmentation similar to those seen in Australia. The British North America Act,
1867 confers legislative power over "marriage and divorce" on the Dominion

43 In 1988, four States referred to the Commonwealth p to legislate with pect to (a) maintenance of

chiidren and payment of certain expenses, (b) the custody and guardianship of access to children. The four
States were New South Wales, Tasmania, Victoria and South Australia.
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Parliament* and legislative power in relation to the "solemnisation of marriage"
on the provinces.” Thus, the Dominion has jurisdiction over the beginning
(except formalities) and end of marriage, while the provinces cover that which
is in between.*® A division in the court structure is also on a federal/provincial
basis, because of $5.92(14), 96 and 101 of the British North America Act.
Fragmentation of jurisdiction has been identified as a severe problem by the
Canadian Law Reform Commission”’ and the Ontario Law Reform
Commission.*®

1.24 In 1974, the Canadian Law Reform Commission recommended the
creation of a unified Family Court which would have jurisdiction over the
following matters:

1. Formation of marriage (e.g. judicial dispensation of parental consent to
marry).

Dissolution of marriage (divorce and nullity).

Judicial separation and separation orders.

Restitution of conjugal rights.

Declarations of status (marriage, legitimacy, legitimation).

Change of name.

Alimony and maintenance (including enforcement).

Maintenance and affiliation agreements.

Inter-spousal actions respecting title to and possession of the
matrimonial home and other matrimonial assets.

10. Custody, access and upbringing of children.

11. Adoptions.

12. Guardianship of the person (minors).

13. Affiliation.

14. Child neglect.

15. Inter-spousal or intra-familial assaults of a minor nature.

B e B I o o

125 It listed five other areas over which a difference of opinion existed:

1. Inter-spousal or intra-familial torts and contracts.

2. Tort actions for invasion of matrimonial consortium, for example, actions
for damages for adultery or for alienation of affections.

3. Guardianship of the property of minors.

4, Provision for family dependents on death.

5. Inter-spousal or intra-familial offences of a criminal nature.

1.26 With respect to the latter group, the Law Reform Commission
recommended that such matters should not fall within the exclusive competence
of the Family Court but that proceedings should be heard in the Family Court

44 S.91(26).

45 S.92(12).

48 See S. Fodden, Canadian Family Law (1877), pp.1-5.

47 LRC Canada, The Famlly Court, Working Paper No.1 (19874}, pp.7-9.

48 Ontario Law Reform Commission, Report on Family Law, Part V Family Courts. Report on Family Law, pp.1-3.
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where this is deemed appropriate. Legislative provisions regulating transfer and
waiver of jurisdiction, therefore, would be required. The Commission came to
no firm conclusion as to whether juvenile delinquency should come within the
purview of the Family Court proposed.

1.27 The Ontario Law Reform Commission recommended that the following
matters should come within the jurisdiction of a unified Family Court:

1. Juvenile delinquency.

2. Criminal charges arising under the Criminal Code from family disputes,

and quasi-criminal charges arising under provincial statutes.

Children in need of care and protection.

Custody and access not ancillary to divorce.

Guardianship.

Adoption,

Paternity proceedings including declaratory judgments.

Actions for alimony or maintenance not ancillary to divorce, and their

enforcement.

9. Support obligations generally.

10. Division of matrimonial property.

11. Divorce and ancillary relief.

12. Nullity of marriage.

13. Declaration of status and some connected with the solemnisation of
marriage, such as applications to dispense with parental consent, and
applications for a declaration of presumption of death.

PN e W

(c) England

128  While there is no unified Family Court in England, calls for the creation
of a Family Court have been made since the early 1960’s. The leading Report
in England is that of the Finer Committee*® in 1974, which recommended the
creation of a unified court system. The Finer Committee did not list in detail the
heads of jurisdiction which it thought the Family Court should absorb, but
implied that jurisdiction would encompass matrimonial matters, presently heard
in the Magistrates Courts, the County Courts and matters heard in the Family
Division of the High Court. The one head of jurisdiction the Finer Committee
did discuss was that of crime. It said that the Family Court should deal
exclusively with civil matters, considering that "the arguments of principle for an
undiluted civil jurisdiction outweigh the advantages (such as they may be) of
permitting it to spill over into penal law".* Indeed, the Committee observed
that one of its reasons for recommending the removal of magisterial jurisdiction
from family law matters was the "distress" of dealing with people in matrimonial
dispute in "a court which is almost entirely given over to the trial of criminal

offences".®

Report of the Committee on One Parent Familles, H.M.8.0. Cmnd. 5629 (1974).
Finer Committee Report, para. 4.362.
Finer Committee Report, para. 4.360.

283

19



1.29

@

@

©)

Other suggestions for a unified Family Court in England and its
jurisdictions are as follows:

The Government White Paper (1963) "The Child, the Family and the
Young Offender"™ envisaged a Family Court which would develop out
of the juvenile courts and deal primarily with delinquency.

The Labour Party’s Study Group (1964) recommended that the Family
Court have jurisdiction in the following areas:

o
@
3
*4
)
(6)
(7
®
©®)
(10)
(1)

care, protection or control cases up to the age of 18;
criminal charges against boys and girls aged 15 to 18;
cases of parental neglect or cruelty;

school attendance cases;

adoption proceedings;

affiliation proceedings;

consent to marry;

domestic proceedings between spouses;

custody of children;

common assault proceedings between spouses;
property disputes between husband and wife.

The Family Law Sub-Committee of the Law Society recommended a
two-tier family court which would have jurisdiction over the following.

{both tiers)

Q)
@
©)
4)

()
(©)

Divorce, nullity and judicial separation;

financial relief for spouses and children, whether by secured or
unsecured payments, lump sum payments, or transfers of
property;

powers relating to protection of spouses, protection of property
and occupation of the matrimonial home;

proceedings relating to custody of, access or guardianship of
children;

adoption proceedings; and

applications of local authorities in relation to children.

(second tier only)

)
@

®)

wardship;

proceedings involving questions of status - legitimacy validity of
marriages, recognition of foreign decrees;

cases involving particularly difficult points of law or questions
of fact;

52

20
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4)

130

@ cases of exceptional length;

&) cases involving difficult tax and accounting issues;

6) any other case which because of exceptional features might be
more appropriately heard before the second tier.

The Lord Chancellor’s Department Consultation Paper 1983 put forward
two suggestions for change (a) a two-court system (b) a combined
jurisdiction. In the new court system envisaged, it recommended that
the following heads of jurisdiction be included:

1) divorce

(2) wardship

3) family provision
C)] adoption

%) guardianship
6) custody

@) miscellaneous domestic and matrimonial proceedings
8) blood tests
) miscellaneous applications of minors and wards of court

(10)  enforcement of maintenance.

It proposed that the jurisdiction could be divided into four heads of
business:

¢)) to be heard by a High Court Judge;

2) to be heard by a High Court or Circuit Court Judge;
3) to be heard by a Circuit Court Judge; and

4 to be heard by a Registrar.

The Government appears to have rejected the idea of setting up a

Family Court. Instead, it is committed to the creation of a concurrent family
jurisdiction to be applied in all Courts. The intention is to develop a coherent
family code and to remove the differences in procedure between the different
courts. Therefore, as each area of family law is reformed, a unified concurrent
jurisdiction for its operation will be developed. Such concurrent jurisdiction has
been provided for in the Children Act, 1989. The jurisdiction of the courts under
the Children Act operates as follows:

®

(i)

Most private law cases (outside divorce) can commence in magistrates’
courts, although more complex private law cases commence in the
county courts or even in the High Court.

There are now four distinct forms of county court, with varying
jurisdictions in family cases. Non-divorce county courts have no family
jurisdiction apart from making domestic violence injunctions. Divorce
county courts can issue all private law proceedings under the Children
Act, but contested matters have to be transferred to family hearing
centres. The latter are able to hear all private law matters, but have no
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public law jurisdiction. Care centres have full jurisdiction in both public
and private law.

(iit) The High Court has jurisdiction to hear all cases relating to children and
exercises an exclusive jurisdiction in wardship. Under the Act the right
of a local authority to apply to the High Court for the exercise of this
inherent jurisdiction has been severely limited. A local authority now
requires leave before commencement of proceedings and this will only
be granted if the court is satisfied both that the local authority cannot
achieve the desired result in any other way and that there is reasonable
cause to believe that the child is likely to suffer significant harm if the
court’s inherent jurisdiction is not exercised.*

131  The structure for appeals in Children Act cases is as follows:

Magistrates’ COUTLS (O woeererrurrorncrrerienercereesanmessescossorsences High Court Judge
DiStrict JUAEE L0 wcemrmcnrcrneececcneccmreeeeresecncerenraeeas .. Circuit Judge
District Judge of the PRFD (0 ...cccoeeeverennreeresenrenenes High Court Judge
Circuit JUAZE L0 .covereerceceriereecnsereeeneanessnseesessasiossensanaes Court of Appeal
High COUTL L0 cuceeereemeeeeeneesceneneescseeneueeer st etaessaneerense Court of Appeal
Court Of APPEAL L0 wuvvuvrrrrremseernsreseessesrsssensessssssassessssssnes House of Lords™

Thus, if the case is very complex or if the case is very sensitive or involves
matters of great public interest, the High Court alone will have jurisdiction. If,
on the other hand, the issues involved are not too complex Magistrates can, with
a reasonable level of training, deal with the case at local level.

(d) New Zealand

132 The New Zealand Family Court was established in 1981 at the same as
time other substantive family law reforms were introduced. The Court was
constituted by the Family Law Courts Act, 1980 which came into force on
October 1, 1981. The New Zealand Family Court is a division of the District
Court and it is an inferior court. However, according to Bill Atkin,* "the Court
has developed its own ethos and built up its own reputation which makes the
description inferior somewhat inappropriate”. The Court has its own
accommodation and administrative facilities and has attached an official called
the Counselling Coordinator, whose task it is to direct members of the public to
the appropriate agencies.

133 There is considerable emphasis in the Court upon resolution by
agreement and for this reason the parties are referred to counsellors. If this fails,
a judge can chair a mediation conference. This is not mediation in the pure
sense as the judge can play an active role in obtaining a result and can issue and

53 Information received from Lord Chanceilor's Depariment.
54 From the 1991-1892 Annual Report of the Children Act Advisory Committee.
55 (1992) 31 Journal of Family Law 397 {Unlversity of Louisville).



send orders at the end. According to Bill Atkin, this may well raise questions
about the power potentially wielded by the judge and about the propriety of such
informal justice mechanisms. Despite these doubts, however, the participants
seem content, at least for the present, with a process that tries to avoid formal
argument and adjudication and there is no call for a return to the days of the
strict adversary system.

134  The Family Court began its life with jurisdiction over only traditional
family law matters; divorce, maintenance, matrimonial property and child custody
were the principal ones. Because of the success of the court, its jurisdiction has
gradually widened. The family courts now have jurisdiction in the following
areas:

6] consent to marriage and related matters (Marriage Act, 1955).
)] adoption (Adoption Act, 1955);

3) guardianship and custody (Guardianship Act, 1968);

@ property disputes arising out of agreements to marry (Domestic Actions
Act, 1968);
(5) disputes about matrimony on separation and dissolution of marriage

(Matrimonial Property Act, 1976);

6) separation, dissolution of marriage, paternity and maintenance (Family
Proceedings Act, 1980);

@) matters relating to the liable parents scheme (1981) (amendments to the
Social Security Act, 1964);

) non-violence orders and non-molestation orders (Domestic Protection
Act, 1982); and

&) matters arising under the Protection of Personal and Property Rights Act,
1988.

135  More recently the family court has been given jurisdiction to hear family
protection claims, testamentary promises claims and wardships, all formerly the
preserve of the High Court.® The Court’s jurisdiction in relation to child
maintenance has changed significantly with the enactment of the Child Support
Act passed in 1991 and effective on July 1 1992, This Act follows a pattern set
in other countries by developing a formula for the calculation of child
maintenance.

58 See the Family Protection Amendment Act, 1991, the Law Reform Testamentary (Promises) Act, 1991, the
Guardianship Amendment Act (No. 2), 1991 and the Family Courts Amendment Act, 1991.
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1.36 The Family Court’s success and the attractiveness of its style has led to
suggestions that its jurisdiction be widened. For example, it has been suggested
that the family court might be the appropriate forum for granting compulsory
treatment orders in mental health cases. It is also proposed to extend the
jurisdiction of the family court further in relation to property disputes between
de facto partners. However, as pointed out by Bill Atkin, wider jurisdiction can
bring its own problems. The more issues that are dealt with by the family court,
the more its distinctive character is in danger of being lost. Standards of judging,
training and ancillary services are consequently placed under greater pressure.
An alternative is to create more specialist tribunals but in a nation with a
population of just over three million, the proliferation of such tribunals could, as
in Ireland, prove too much of a strain on resources and expertise.

Criticisms Of The Present System

1.37 The problems associated with fragmentation of jurisdiction in Ireland
have been variously described. The present system has been criticised because
it impedes the development of a specialist judiciary; and because the large
number of judges and justices hearing family law matters may lead to a disparity
in the manner in which cases are heard and orders are made. Delay caused by
having to proceed in different courts, as well as the often prohibitive costs
involved in multiple proceedings, are also cited as problems inherent in the
present system. In particular, the system is criticised for its effects on litigants
who are forced to seek distinct legal remedies in separate courts for the
resolution of issues arising out of the same family dispute. The demand in this
regard for the consolidation of trials in family law proceedings is examined in
greater detail in chapter three.

138  As we have seen, fragmentation of jurisdiction in family law matters is
also a problem encountered in the other jurisdictions examined. In England and
Canada, a desire for unification of jurisdiction is the main motivating force
behind calls for a unified Family Court. In Canada and Australia, the problems
of fragmentation are exacerbated by constitutional provisions dividing family law
powers between Federal and State Parliaments and therefore Federal and State
Courts.

139 In June 1993 the Public Service Executive Union (P.S.E.U.) which
represents clerks in the District and Circuits Courts submitted a recommendation
to the special Judicial Commission on the Courts, the Law Reform Commission,
and the Minister for Justice for the establishment of Family Courts Tribunals.
The recommendation is intended to apply to all family law matters and to s.24
and 58 of the Children’s Act, 1908. The Union pointed out that its
recommendation that Family Courts should be established separately from the
existing courts structure in each county could be achieved either by the
introduction of new legislation or within the existing legislative framework. It
considered that new legislation is not necessary and that the existing framework
would be sufficient. The central recommendation was that there should be
established within each county an office to deal with all family law matters within
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that county. The Union pointed out that, at present, 3 different offices, attached
to the District Court, the Circuit Court and the High Court, all administer family
law matters. It pointed to the disadvantages involved in such a system,
particularly if a case moves from one court to another. Work and records are
duplicated. Delay arises in transmitting orders. Litigants, referred from one
level of court to another, are confused. This would all be eliminated by having
one office dealing with family law matters.

140  The system proposed by the Union would work as follows:

The office of the Family Court would receive the originating documents and
would schedule the case to the appropriate court depending on the reliefs sought.
In this way the officer in the Family Law Court would be acting as registrar to
the District Court Judge, the Circuit Court Judge and the High Court Judge. It
is envisaged that in the larger centres like Dublin, Cork and Limerick, court
clerks employed full time on this work at present at different jurisdictional levels,
would continue at this work but would be employed in one Family Law Office
which would administer the system at all three levels.

141  The Union suggests that the following advantages would be expected to
follow from the adoption of the proposed system.

1. Office and backup work would be reduced as all files would be available
in one office.

2, There would be continuity of contact.

3. There would be no delay in getting information from one court to
another.

4, There would be no duplication of services.

5. Staff would acquire an expertise in dealing with sensitive cases.

Technology could also be introduced to streamline the family law system and only
one computer per county would be required.

2. THE FORUM

(1) Accommodation

142 It is felt by many people involved in family law cases that the highly
personalised nature of the disputes involved means that traditional court facilities
are unsuitable and intimidating. Calls have been made in several countries for
the provision of suitable court facilities for family cases, whether such cases are
heard within the ordinary court system or in a specialised Family Court.

143  In Dublin separate courtrooms are in fact provided for the High Court,
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Circuit Court and District Court hearings of family law cases. The High Court
and Circuit Court rooms are in Aras Ui Dhélaigh, beside the Four Courts. This
facility was opened in 1988. The District Court room is in Dolphin House.
These court rooms were specially designed for family law hearings and are
recognised to be more modern and familiar reducing the overall intimidatory
effect of the adversarial process; thus the situation in the Dublin Courts has
clearly improved.

144  Outside Dublin family law cases are heard in camera in ordinary court
rooms, special rooms or judges chambers. In areas outside Dublin the situation
has markedly disimproved; Athlone Court no longer sits as a Circuit Court due
to the state of disrepair of the building. This represents a problem with regard
to accessibility in that litigants must travel to Mullingar. Also Carlow Circuit
Court was not sitting for the same reason until recently and now it has only one
sitting a term. Clearly this is not sufficient to meet the needs of litigants.

145  The main problem with the provision of special family courts is of course
the financial cost involved. However, some argue that it is unnecessary to build
special court buildings and that use can be made of schools, town halls and
community centres.

1.46 The Joint Committee on Marriage Breakdown (1985) felt that existing
facilities in Ireland for family law cases were inadequate and unsuitable:

"Hearings take place in the same buildings as ordinary cases, the
difference being that the court is cleared of members of the general
public. Some judges and justices hear family cases in their chambers, an
indication in itself of the unsuitable nature of the accommodation
available. Often there are no suitable consultation facilities and parties
end up seeing their solicitor in the street or in the foyer of the court,
In the Dublin area there is a purpose-built District Court for the hearing
of family cases, but no such facility exists in the rest of the country ...
Urgent attention should be given to the provision of more suitable
facilities".

147  The Committee recommended the creation of a Family Tribunal and that
accommodation for this entity should have a number of features:

(a) It should be private.

(b) It should seek to reduce the hostile and intimidating atmosphere of a
normal court-room, by having the judge and the parties sit around the
table rather than having the judge in an elevated position and the
opposing parties seated behind their respective legal teams.

(©) There should be adequate facilities for the parties to see their advisers

and await the hearing: "It is often upsetting for people to have to wait
around outside the court, within sight of their spouse, and in such a
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manner that it is obvious to others that they are there in relation to a
family law matter.

(d) Ancillary facilities to facilitate contact with social workers attached to
the court should be available.

The Committee suggested that certain types of accommodation could be adapted
for use in this regard, such as conference rooms or meeting rooms in community
facilities.

148  The Judicial Separation and Family Law Reform Act, 1989 contains a
number of provisions relevant to the conduct of family cases in the Irish courts.
S.31(1) provides that when the Circuit Court is exercising its jurisdiction to hear
and determine "family law proceedings” or when transferring "family law
proceedings” to the High Court, it shall be known as the Circuit Family Court.
$.32 provides that the Circuit Family Court must hear family law proceedings in
a different place, or at different times, or on different days, from those on which
the ordinary sittings of the Circuit Court are held.

149  The Finer Committee in England (1974) had recommended the creation
of a unified Family Court, but during the House of Commons debate upon the
Report, the Secretary of State for Social Services, Mrs Barbara Castle, said that
the Government saw no prospect of accepting the recommendation for Family
Courts because of the cost of the new buildings which would be required. Thus,
accommodation has been one of the major stumbling blocks to creation of a
Family Court in England. This approach was criticised by the Family Law Sub-
Committee of the Law Society in 1979:%

"142 ... This approach is based on a fundamental misconception, for it
confuses the function of a court, which can very well be exercised under
the proverbial palm tree, with the building in which it is now traditional
that a court should be housed ...

144 The House of Lords debate on One-Parent Families (Hansard 19
January 1977) revealed the same inability to distinguish between the
function and forum of a court. Lord Wells-Pestell, the Government
spokesman, said I think the Noble and Learned Lord would agree with
me that there has to be a special kind of environment. There has to be
a special kind of setting if one is to have a family court’. He did not
explain what kind of environment or setting but it seems that he
envisaged a traditional courtroom as he also observed: "You cannot take
a room in the town hall and make it into a family court and then move
it all out the next day’.

147 ... We feel that it is essential that a Family Court should operate

57 A Better WayQut, 1978.
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informally, avoiding the ritual which characterises the procedure of other
English courts with their formal and distant atmosphere. Many of its
proceedings would involve private and often painful aspects of the
intimate relationships of those involved who would often be in a state of
distress and confusion. The Family Court would operate more
effectively in a reassuring and accessible atmosphere. It is undesirable
that Family Court proceedings should be held in a formal courtroom.
Any reasonably sized room could be used, of the kind in which industrial
tribunals, the Commissioners or Special Commissioners of Inland
Revenue, rent assessment committees and juvenile courts operate. A
wide range of such accommodation exists even though a single room
would not be sufficient where more than one case was to be heard. A
waiting room and one or more interviewing rooms would be needed
except perhaps in places where the Court sat only occasionally. Lords
Wells-Pestell’s town halls and also school buildings, for example, can
usually provide these facilities.

148 We believe, therefore, that once the question of the Family Court’s
accommodation is approached without preconceptions about the setting
its title demands, the answer is relatively easy. Simplicity and suitability
may well coincide.”

1.50  The Consultation Paper on Family and Domestic Jurisdiction published
in 1986 by the English Lord Chancellor’s Department considered the creation of
a unified Family Court and discussed the issue of accommodation. It said that
the traditional courtroom with the raised bench, witness box and tiered seating
was inappropriate for family cases. The room in which cases were heard should
be big enough for all the parties and their advisers, and perhaps different types
of room would be necessary, for example, a more formal lay out for domestic
violence proceedings, and less formal for care proceedings. It was thought that
rooms should be available for consultation with welfare officers and legal
advisers, and again it was felt that suitable accommodation might be available in
church halls or schools.

1.51  Australian experience, on the other hand, suggests that such solutions
may not be successful. Mr Justice Fogarty, writing in 1985,°® points out that
when the Australian Family Court first came into operation in 1976, the larger
registries were placed in commercial buildings and the courts were designed to
give an air of informality and smallness. The government in power at that time
was not over-enthusiastic about the Family Court and did not wish to lay out
capital for the construction of new court buildings. Mr Justice Fogarty observed:

"There is no doubt that these decisions have proved most unsuccessful
and have had an influence on the negative image which the court has
developed ... People have a concept of what a court is and a good deal

58 Family Court - Possible Future Directions, (1985} 8 UN.S.W.L.J. 204 at 206.
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of confusion and disappointment flowed from the circumstances that the
Family Court and its adjudications did not conduct its proceedings
within that framework. It was seen physically as tatty and second-rate,
and its informality was seen as uncaring, and many litigants had difficulty
separating the judicial process from the conciliation process and taking
the proceedings with the seriousness that is essential. These views I
think now are widely accepted".*

2) Geographical Accessibility

152  Many persons and bodies advocating the creation of Family Courts have
laid emphasis on the accessability of such courts, i.e. that the courts would be
geographically widespread and, hence, easily accessible to litigants.®® This issue
is linked with that of accommodation, since any difficulties of financing suitable
central Family Court accommodation will be increased by placing Family Court
centres around the country.

153 InMarch 1990 the government decided to transfer financial responsibility
for the court accommodation outside Dublin from the Local Authority to the
Exchequer. This arrangement was "intended to ensure that court houses in
greatest need received priority and that appropriate facilities are provided in
each location - for example, through the provision of special facilities for Family
Cases where this type of special facility is considered desirable, warranted by the
amount of business arising and capable of being accommodated in the space
available without undue cost".®’

154  The Department of Justice White Paper on Marital Breakdown states
at Proposal 16 that a "Special Family Law Court room will be provided in future
large scale projects. The more urgent requirement of decent interview facilities
for District Court Clerks to meet Family Law Clients will be given priority as
schemes come up".

1.55 In some countries, the issue of accessibility is addressed by placing the
Family Court at District Court level. In New Zealand, for example, the Family
Court is a division of the District Court. In Japan, Family Courts are at a higher
level than the lowest court, the Summary Court, but Family Courts are located
around the country at the seat of every summary Court. The Canadian Law
Reform Commission laid emphasis on the accessibility factor, saying that it was
"a prerequisite to the resolution of disputes", because in the changing
circumstances of a family situation, the parties should be able to apply without
delay to the judge to consider the new circumstances and, where appropriate, to

Ibid, at 207.

In recommending that certain jurisdictions of the High Court be transferred to the Circuit and District Court prior
to the Courts Act, 1881, the Twentleth Report of the Committee on Court Practice and Procedure specifically
referred to the *considerable advantage of local venues': Twentieth Report of the Committee of Court Practice
and Procedure, Increase of Jurisdiction of the District Court and the Circuit Court (Prl. 7459), p.11.

61 Department of Justice, Marltal Breakdown, A Review and Proposed Changes (PL. 8104, 1982}, para. 8.13.
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vary the original order.®® This Commission favoured the creation of a Family
Court at Superior Court level, but said that superior court judges would be
resistant in a number of provincial centres.

156  The Ontario Law Reform Commission also laid emphasis on
accessibility, but came to a different conclusion. It felt that the creation of a
Family Division of the Supreme Court would cause problems of delay and would
mean that the Judge would not be as familiar with the resources of the
community as he should be. This Commission felt that it should be mandatory
that the Family Judge reside in the community he serves. It recommended the
creation of a separate Family Court and that there be a branch of the court in
each country and district in Ontario.

Conclusion

157  The absence of research on family law matters in Ireland® makes it
difficuit to gauge whether litigants in family law proceedings find traditional
courtroom structures too formal and overbearing or whether they would prefer
to travel further afield to avail of facilities purpose-built for the resolution of
family disputes. There would appear to be general agreement, however, amongst
persons involved in family law matters that traditional courtroom facilities are ill-
equipped and unsuitable for family law proceedings. Any proposals for the
overhaul or replacement of present facilities would need to take into account
concerns, on the one hand, that litigants should feel comfortable and uninhibited
by their surroundings, and concerns, on the other hand, that proceedings may not
be taken seriously enough in an overly casual setting,

Working Paper No. 1, The Family Court, p.12.
See below chapter six.

]
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CHAPTER 2: ALTERNATIVE MEANS OF DISPUTE
RESOLUTION

PART 1: MEDIATION

201  The last two decades have witnessed a growing interest in the provision
of mediation services to parties in a marital dispute in many jurisdictions. We
shall be examining the meaning of mediation in more detail shortly, but at this
point it suffices to note that mediation is a process in which a third party, a
mediator, helps the parties in a dispute to resolve it by agreement. The outcome
of a successful mediation is an agreement that is satisfactory to all the disputants
and is structured in a way that attempts to maintain the relation of the people
involved. Proponents of mediation argue that it is ideally suited to many family
disputes.

2.02 Mediation services are not intended to supplant the existing adversarial
process, but rather to divert certain cases away from it. Some cases will
inevitably end up in court as no agreement will be forthcoming. Equally
importantly, there are certain types of case which should generally go to court
and may not be appropriately resolved by mediation. Such cases include those
where there is serious violence against one of the spouses, or where there are
allegations of child sexual or physical abuse, or where a declaration of legal status
is sought. Mediation should be viewed only as one of a number of methods
employed in the resolution of marital disputes.

203  The principal existing methods of resolving marital disputes in Ireland
consist of the adversarial court hearing and the settlement negotiated by lawyers.
Bearing in mind that a mediation service would co-exist with these methods of
resolving disputes, what does mediation offer to the parties?

The following arguments inter alia are put forward in support of mediation.
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2.04

Adversarial court hearings may exacerbate the friction and hostility
inherent in most marital disputes, while the emphasis in mediation is
rather on fostering co-operation and establishing workable arrangements
for the future.

Mediation offers the parties an opportunity to take control over their
future arrangements, instead of leaving it in the hands of professionals.

The costs of mediation may be less than the costs of a full hearing and
disputes can be resolved more quickly than through the court process.

Arrangements reached through agreement are more likely to be adhered
to than solutions imposed by a court. This is especially so in

arrangements relating to child custody and access.

Mediation is private. Mediation usually limits outside intervention (with
the exception of legal advisers) to one professional.

The movement in favour of mediation services has not been without its

critics. Arguments against mediation include the following.

The process of mediation with its emphasis on the voluntary agreement
of the parties tends to mask social and economic imbalance between the
parties. The economically dependent spouse, usually the wife, is
generally in a weaker contracting position than her partner.

Mediation designates agreement between the parties as its aim, and it
operates without the protection of legal norms and principles.

Mediation removes control from the parties, even where its intention is
to give them greater control. This criticism is associated in particular
with schemes where the mediator actively encourages a particular form
of settlement rather than letting the parties define their own terms.

Mediation instead of deregulating proceedings, actually extends
regulation,' in particular under in-court schemes where experience
shows that the professionals may tend to dominate and the affair
becomes more adjudicative than conciliatory in nature. Mediation may
also extend regulation in that simpler, alternative means of settlement
might have been used if mediation were not available, such as settlement
through solicitors. "In other words, the rhetoric of ‘private  control’
and ‘informal decision making’ conceals the reality of a dramatic

extension of the coercive regulation of the divorce process".?

The cost of mediation may be significant, and it is not established that
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it is in all cases less than the cost of court proceedings.

Definition Of Terms

2.05 The terms "reconciliation”, "conciliation", "counselling" and "mediation"
are often used interchangeably. However, we shall use the terms as follows:

Reconciliation involves the resolution of the differences between parties
to a marital breakdown or crisis with the result that the marriage
continues or resumes.

Counselling is a more general term and involves professional assistance
to parties with respect to their psychological and emotional problems.
Counselling may be directed towards the individual or it may address the
parties’ relationship.

In this chapter, we shall be using the terms "conciliation" and "mediation"
synonymously. Although certain commentators prefer to distinguish them, in
reality conciliation services in one country often closely resemble mediation
services in another. As the term "conciliation" tends to be confused with
"reconciliation” we prefer where we have a choice, to use the term "mediation".
However, in describing services in other countries it may sometimes be necessary
to use the term "conciliation".

2.06 Unlike reconciliation, conciliation/mediation proceeds from the premise
that the marriage has broken down and seeks to promote agreement between the
parties on specific legal and practical issues, such as child custody, property
matters and maintenance. The following are merely a sample of the numerous
definitions of mediation/conciliation which have been put forward:

"Mediation in family law matters is a voluntary non-adversarial
alternative dispute resolution mechanism in which an impartial mediator
assists families to reach a mutually satisfactory agreement on issues
affecting the family. In so doing, mediation tries to assist parties to
come to an agreement in the hope that it will encourage increased
compliance with the agreement and thereby reduce the need to return
to the court for enforcement or clarification. Mediation also seeks to
provide people with negotiation skills which will allow them to resolve
future disagreements about matters affecting the family. It serves to
reduce family tension and conflict, reduces the needless wasting of the
family’s money through unproductive litigation, and may reduce the
court’s workload in the area of family disputes, thereby arguably saving
costs in the administration of justice."

"Conciliation may be defined as a structured process in which both

3 This definition was contained in material sent by The Honorable Mr. Justice Waish of the Supreme Court of
Ontario, but we are unable to locate its source.
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parties to a dispute meet voluntarily with one or more impartial third
parties (conciliators) who help them to explore possibilities of reaching
agreement, without having the power to impose a settlement on them or
the responsibility to advise either party individually."

"[Conciliation involves] assisting the parties to deal with the
consequences of the established breakdown of their marriage, whether
resulting in a divorce or separation, by reaching agreements or giving
consents or reducing the area of conflict upon custody, support, access
to and education of the children, financial provision, the disposition of
the matrimonial home, lawyers’ fees, and every other matter arising from
the breakdown which calls for a decision on future arrangements."

"... Conciliation means some kind of structured scheme or facility for
promoting a settlement between parties."®

"The essence of conciliation [is] that responsibility remains at all times
with the parties themselves to identify and seek agreement on the issues
arising from the breakdown of their relationship."”

207  The extended code of practice of the National Association of Family
Mediation and Conciliation Services in England (NAFMCS) states:

"The primary aim of mediation is to help couples involved in the process
of separation and divorce to reach agreements or reduce the area or
intensity of conflict between them, especially in disputes concerning
children."

In the short term, the objective of mediation is to help the parties reach a
workable settlement which takes account of the needs of the children and adults
involved. The longer term objective is to help both parents:

(1) maintain their relationship with their cﬁﬂdren, and
(3] achieve a co-operative plan for their children’s welfare.

NAFMCS defines the process as an intervention in which a third party assists the
parties to a dispute to negotiate over the issues that divide them. The mediator
has no stake in the dispute and is not identified with any of the competing
interests involved. The mediator has no power to impose a settlement on the
parties who retain authority for making their own decisions. The mediator is
therefore responsible for the conduct of the process (which is held to be discrete

4 Lisa Parkinson, Conciliation In Separation and Divorce (1988), p.52.

5 Report of the Committee on One-Parent Families (Finer Commitiee}, H.M.8.0. Cmnd. 5626 (1874), para. 4.288.

6 Repoit of the Interdspartmental Committee on Concillation (The Robinson Committee) (19883}, H.M.S.0,, para.
1.2,

7 Report of the Committee on Matrimonial Causes Procedure (The Booth Committee), (1985}, H.M.S.0,, para.
3.10.
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and unambiguous) but is not responsible for the outcome.

208 We may distinguish mediation from other forms of intervention. For
example, mediation is not a therapeutic process:

"Participation in mediation may or may not have a therapeutic effect on
the parties, but it is not designed as a traditional therapeutic process.
1t is not focused on insight to personal conflict or in changing historically
set personality patterns ... Mediation is task-directed and goal-oriented.
It looks at resolution and results between the parties rather than the
internalized causes of conflict behaviour."

Mediation is not like arbitration. In arbitration, the parties authorise a third
person to decide upon a binding resolution of the issues, and although the
proceeding is less formal than in court, the process is adjudicatory. In contrast,
the parties to mediation may choose a mediator but do not authorise the
mediator to make decisions for them.

Features Of Mediation Schemes

209  Several different types of mediation service will be described in the
following pages. In compiling these descriptions, the Commission has focused
attention on the following components of the mediation services offered in all of
the various jurisdictions examined:

63 Location of the service: Is it based in court (an in-court scheme),
outside the court (an out-of-court scheme), or is it a hybrid of the two,
such as where an in-court officer refers parties to an out-of-court
service?

2 Timing of Intervention: Is mediation offered before the court process
is initiated, before the court hearing, or in the course of proceedings?

3) Who makes the referral to mediation/conciliation - the parties, solicitors,
court officers, or judges?

4) Funding of the service: Is it paid for by the parties, is the service free
of charge and funded by the State, or is it paid for sometimes by the
parties and sometimes by the legal aid fund?

&) Coercion: Is use of the service compulsory or voluntary?

©6) Staffing of the service: Is it staffed by trained mediators, social workers,
probation officers, registrars, judges?

8 Folberg, "Divorce Mediation - The Emerging American Model", in Eekelaar and Katz, eds., The Resolution of
Family Confiict, at p.184.
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@) Enforceability: What is the end product of the mediation/conciliation -
an agreement, a court-backed agreement, a court order?

® Scope of the service: Does it deal with custody and access of children,
financial and property issues, unmarried couples?

Ireland

210  InJune, 1984, the Department of Justice held a Seminar on Conciliation
in Family Law Cases, indicating perhaps the first official interest in the subject.®
Before the Divorce Referendum in 1986, the Department issued a Statement on
the Government’s Intentions with regard to Marriage, Separation and Divorce'®
which proposed changes in procedures for separation and gave details of the
proposed divorce legislation. This Statement included a proposal to set up a
Family Court to be presided over by one of a number of Circuit Court Judges
specially assigned for the purpose. The Government further proposed that:

The Family Court will enquire into whether mediation services have
been or should be availed of by the spouses to assist them in attempting
a reconciliation and will have power to adjourn the proceedings so that
recourse may be had to these services where it considers it necessary or
appropriate to do so. The mediation process will be undertaken by
registered counselling agencies ...."

Where it emerges that no reconciliation of the partners to the existing
marriage is possible, a conciliation process, designed to secure
agreement between the parties in a non-confrontational manner on the
terms of the separation, will then follow, to be undertaken by the existing
voluntary bodies, or should these bodies prefer not to undertake this
conciliation work on behalf of the Court, through a conciliation service
attached to the Court itself."

2.11 In 1985, the Joint Committee on Marriage Breakdown described the
essential features of mediation as follows: '

@ that it accepted that the marriage had broken down and was
therefore totally different from reconciliation;

) that it conveyed the idea that the parties should be responsible
for resolving their own disputes; and

3) that it was designed to deal with specific problems caused by

9 Department of Justice, Conciliation in Family Law Cases Seminar, June 1984,

10 Statement of Governmenf s Intentions with regard to Marriage, Separation and Divorce, Department of Justice,
Dublin {Aprit 1988).

11 Ibid at 2, para. 8.

12 {bid, para. 9.

13 Chapter Eight of the Report of the Joint Committee on Marriage Breakdown, 27 March 1985, Pl. 3074.



breakdown and provided a basis for continued interaction and
co-operation between the spouses.

212  The Committee favoured a mediation model in which a third party would
be present with the two spouses and would act from a position of neutrality to
help the parties towards an agreed outcome, providing assistance by helping to
formulate their positions, identifying options and pointing out the consequences
of these options. The Committee preferred this model because it allowed the
parties to retain control over their case, and because decisions reached in this
way would be more likely to be adhered to, because it encouraged the spouses
to focus on the interests of the family as a whole, because it would establish a
pattern of communication for the future, and because it would reduce expense,
delay and costs for spouses and for the State.

213  The Committee examined three schemes of mediation: (1) an
independent mediation service, (2) mediation through the Court Welfare Service,
(3) mediation by a judge or person in a quasi-judicial capacity. It favoured the
independent mediation service. It envisaged the use of this service at an early
stage of proceedings, preferably before court proceedings had arisen. The
Committee recommended that such a service be nationwide so as to avoid
difficulties of diverse approaches, staff levels and organisation as had been
encountered in England by reason of the existence of separate independent
mediation services.

214  The Committee did not favour mediation through the Court Welfare
Service (or "in-court mediation") for a number of reasons. The first was
practical, namely the limited nature of the welfare service attached to the Irish
courts. A second reason was that one of the functions of the Welfare Service,
if attached to the proposed Family Court, would be the preparation of
independent reports to the courts on family circumstances. It was felt that
persons would be unlikely to enter mediation if they suspected that what they
said would be reported in court proceedings.

215  The Committee also rejected the idea of mediation by a judge or person
in a quasi-judicial capacity, bécause the parties would tend to be intimidated by
the status of the mediator and the surroundings in which such mediation would
take place. In particular, persons would find it difficult to realise that the
decision-making power lay in their hands despite the presence of a Judge. Also
judges might be inclined to turn mediation into adjudication. Finally, it was
unlikely that the court system would have sufficient time to set aside for effective
mediation.

2.16  Regarding the scope of the service, the Committee felt that the issues of
property and finance should be included within the scope of the service. The
mediator would have a good working knowledge of the relevant law and the
parties would receive legal advice from their lawyers.

217  As for methods of referral, the Committee rejected the idea of
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compulsory participation in a mediation scheme as being contrary to the spirit
of mediation. It recommended instead that active steps should be taken to
inform persons of the existence and nature of the scheme, i.e. that it be widely
publicised generally and to those dealing regularly with marital breakdown -
lawyers, social workers, doctors, counsellors. It recommended that the
originating document in family proceedings contain a paragraph informing the
parties about the mediation service - what it is, how it could assist them, and
costs. The Committee recommended that the adjournment of cases should be
possible if both parties wish to attend mediation and that all communications
between spouses during mediation be privileged and, therefore, not available as
evidence in subsequent proceedings without the consent of both parties. It
recommended a simple and inexpensive procedure whereby the agreement
reached through mediation would be noted and accepted by the court.

218, Some of the Joint Committee’s recommendations have been
implemented. The Judicial Separation and Family Law Reform Act, 1989 contains
provisions which inter alia place an obligation on lawyers to suggest
reconciliation, agreed separation and mediation to clients seeking judicial
separation', allow the court to adjourn cases to facilitate reconciliation,
mediation and agreed separation'®, and provide for privilege in respect of
communications made during mediation.” The Committee’s proposal for a
nationwide mediation service has not been implemented. The Family Mediation
Service (FMS) was established in Dublin in 1986 as a relatively small pilot
scheme and its future expansion is currently under examination by the
Department of Equality and Law Reform. In the next section, we examine the
scheme presently being administered by the FMS in Dublin.

14 Section 5(1) provides that a solicitor acting for an applicant for a d of judicial sep ton shall, prior to the
making of the application:

(&) discuss with the applicant the possibliity of reconciliation and give to him the names and
addresses of persons qualified to help effect a reconciiiation between spouses who have become
estranged;

{b) discuss with the applicant the possibility of engaging in mediation to help effect a separation on

an agreed basis with an estranged spouse and give to him the names and addresses of persons
and organisations qualified to provide a mediation service and,

(c) discuss with the applicant the possibliity of effecting a separation by the negotiation and
conclusion of a separation deed or written separation agreement.

Section 5(2) provides that an application for judicial separation must then be accompanied by a certificate by
the solicitor stating that the above provision has been complied with. Where a sclicitor does not so certify, the
court may adjourn the proceedings for such perlod as it deems reasonable for the applicant's solicitor to discuss
this mafter with the appiicant. Section 8 places the same obligation on the solicitor acting for the respondent
in an action for judicial separation as soon as possible after receiving instructions from the respondent.

15 Section 7{1) provides that where an application is made under the Act for a decree of judicial separation, the
court must give consideration to the possibility of a reconciliation of the spouses concerned and may adjourn
the proceedings at any time for the purpose of affording the spouses an oppertunity to consider a reconciliation
with or without the assistance of a third party, Subsection (2) provides that where it appears to the court that
no reconclliation is possible, it may adjourn or further adjourn the proceedings for the purpose of affording the
spouses an opportunity to establish agreement, with or without the assistance of a third party, on the terms of
the separation. Subsection (6} provides that where the court adjourns proceedings, it may at its discretion advise
the spouses concerned to seek the assistance of a third party for the appropriate purpose.

18 Section 7({7) provides that any oral or written communication between either spouse or any third party, whether
or not made in the presence of the other spouse, and any record of such communication caused to be made
by such third party, shall not be admissible as evidence in any courl.
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The Family Mediation Service

219  On the 1st September, 1986, the Family Mediation Service opened its
doors to the public. It was set up as a three year pilot scheme under the
auspices of the Department of Justice and has continued in operation despite the
lapsing of its time limit. The scheme closely identified with that proposed by the
Joint Committee of Marriage Breakdown. As we have already noted, it is an out-
of-court, voluntary and free service. It is located at the Irish Life Centre, Lower
Abbey Street, Dublin 1. It is staffed by a full-time co-ordinator who is a trained
mediator, a secretary, and four part-time professionally trained mediators.

220  The Family Mediation Service was set up following the recommendations
of a voluntary steering committee, which adopted the following definition of
mediation:

Mediation is the means or process whereby a couple whose marriage has
broken down and who have a specific intention to separate may reduce
any areas of conflict, by discussing with each other together with a
mediator, voluntarily and confidentially, such matters which need to be
dealt with as a result of their separation and reach such agreements with
each other as are in the balanced interest and long term benefit of
themselves and their family.

The service is available to couples who have decided to separate or who are
already separated. It is not a marriage counselling service. If couples enter into
mediation and subsequently decide that they wish to continue the marriage, they
are referred to a counselling agency.

221  The mediation process in the Family Mediation Service has been
described as follows.'” The whole process takes anything from 2 to 6 working
sessions and covers an introduction, exploration of the issues and options,
negotiation and decision-making, writing up the agreement and review. In the
introduction, the mediator clarifies the process to the couple, his or her role, and
the issues. The couples are informed that mediation is a co-operative process
and that the mediator is there to guide and structure their discussions so that
they can make their own agreements. The separation is then explored, as well
as the issues on which agreement will be required. In the next few sessions, each
issue is taken one at a time - finance, property, children. All the options are
explored and the couple is asked to mull them over until the session on
negotiation and decision-making. Once all the options are explored, the parties
go through a negotiation and decision-making session. Once decisions are made,
the mediator goes through a rough draft of the agreement with the couple.
Finally, the agreement is written up in a document in a clear and simple way.
Each spouse then takes an unsigned copy to his or her solicitor to draw up a
legal agreement, if required. Having made the agreement, the couple is invited
to bring in the children and include them in a joint session in which the

17 A. Connolly, Stages in the Mediation P, , In Mediation: A Positive Approach to Marital Separation
(published by the Family Mediation Service) (1889).
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separation and the future plans will be explained to them. A review session is
set for 6 months after the last session to give the couple a chance to implement
the arrangements. The review session allows the spouses to air feelings, and
enables the mediator to assess the effectiveness of various options. If there are
major conflicts, a further session may be arranged.

222

The Family Mediation Service observes the following Rules of Family

Mediation:

40

Mediation is a process where parties in dispute, with the aid of a
mediator, negotiate their own agreement.

Mediation offers an alternative to the adversarial legal system. It differs
from arbitration, marriage counselling and therapy in important ways.
Mediation is not a legal advice service. The principle underlying
mediation is that couples take responsibility for resolving their own
disputes as opposed to decisions being made for them by a third party
as in arbitration.

Mediation can only work if it is entered into freely and with the
participation of both parties.

All issues arising from the dispute are open for negotiation. In marital
separation these include parenting, living arrangements, family home,
financial support, property, education, health and welfare of children.

All discussions arising out of mediation are confidential and the
mediator will not voluntarily disclose any information obtained through
the mediation process, with the exception of non-identifying information
for research or education or where consent has been given to disclose
information by all affected parties.

The mediator does not take sides or testify voluntarily in court on behalf
of either party.

The mediator promotes the balanced interests of the whole family.
To ensure that participants make decisions based upon sufficient
information, it is important that a full and frank disclosure is made of all

financial and other relevant information.

It is advisable for each party to:

(a) take the agreement prepared in mediation to their respective
solicitors to have it formalised before signing; and
(b) where appropriate, seek outside consultation on long-term acts

and legal consequences of different proposals.



10. In the event of a breakdown in the agreement or of any change in
circumstances affecting the agreement the parties will return to
mediation to renegotiate the issues in question.

11. Either party or the mediator has the right to suspend or withdraw from
mediation at any time.

223  According to the latest statistics submitted by the Family Mediation
Service to the Department of Equality and Law Reform, between 1st September,
1986 and 31st December, 1992 there were 5,531 requests for initial appointments.
Of these 3,525 received advice and information only, because the request was
unsupported by the other spouse. The remaining 2,006 were given appointments.
Of these 1,437 couples attended mediation, 774 reached a mediated agreement
on all disputed issues and in 102 cases, the couples were reconciled. The
demand for mediation is increasing. In September 1991 there were 80 couples
undergoing mediation, while 70 couples were on the waiting list. By July 1993,
there were 120 couples on the waiting list, an increase of over 70% in just over
a year and a half.

224  On April 25 1990, Mr. S. Barrett, T.D. asked the Minister for Justice in
the D4il'® if he would make a decision regarding the future of the FMS
following the report which he received from the Committee in September 1989
containing recommendations for setting up a permanent structure. The Minister
for Justice, Ray Burke, said that in light of the report on the pilot scheme, he
considered that a number of wider issues needed to be examined before decisions
were reached on the long-term future of the service. The Minister proposed to
appoint a committee to examine all the various options, having regard, among
other things, to such matters as mediation services provided privately, quality of
service, geographical distribution, cost-effectiveness. The Minister would then
put a proposal to the Government on the matter.

225 To date, no committee has been appointed. In its White Paper on
Marital Breakdown (1993), the Government recognised the success of mediation
services and proposed to determine the nature of appropriate long-term
mediation services. There have since been three important developments. First,
there has been a heightened awareness of the potential of mediation in the
media, in social service organisations and in educational establishments. Second,
responsibility for mediation has been moved from the Department of Labour to
the new Department of Equality and Law Reform. Third, the Minister for
Equality and Law Reform, Mr. Mervyn Taylor, T.D., in a recent press release
(Wednesday, 10th March, 1993), paid tribute to the work done by the Family
Mediation Service since its establishment in 1985. He said "it would be all the
more important in the future to have a strong Family Mediation Service
particularly in the context of the proposed referendum for the removal of the ban
on divorce from our Constitution". The Minister said that the best way this could

18 387 Dall Deb. cols. 2179-80.
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be achieved was by putting the service on a statutory basis.

Training And Selection Of Mediators In Ireland

226  The Family Mediation Service is conscious of the importance of laying
down standards in the selection, training and accreditation of mediators. Up to
now, the Family Mediation Service has used the United States system of
accreditation and qualified mediators are associated to the American Academy
of Family Mediators; indeed most mediation trainers used in Ireland are from the
United States.

227  The requirements set down by the Family Mediation Service for the
practice of mediation are in line with international standards of the Academy of
Family Mediators. These include:

30 hours core mediation skills and 30 hours of specialist training in
marital separation,

100 hours of face to face supervised practice and completion of at least
15 cases together with submission of six mediated agreements with notes,

continuing education, minimum 20 hours every two years.

In total this is equivalent to approximately three and a half months of immersion
training. Those who seek training in mediation in Ireland normally obtain their
training at the Family Mediation Service or attend an introductory sixty hour
programme given by a small number of qualified mediators. This intensive
training is complemented by private supervision. Some introductory training in
mediation, though not as comprehensive as the above, is also provided by groups
of psycho- therapists and counsellors. However, there is some debate with
regard to the different models of mediation that are used by psycho-therapists
and counsellors.

228  Despite the comprehensive training and accreditation process operating
in the Family Mediation Service, there is real concern at the increasing number
of people who are practising mediation around the country, who are not subject
to any control or ongoing supervision and may have had little or no training. It
has been suggested by the Family Mediation Centre that training should be
centralised with Government approval and financing at a designated training
centre.

2.29 The Mediators Institute of Ireland, a professional body of mediators has
prepared a document examining the possibility of setting up an Irish accreditation
system. At the time of writing, this document has not been published. The
criteria for selection for training by the Family Mediation Service include:

A degree in Social Science, Psychology, Law, or a recognised diploma
in Counselling,
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- A minimum of three years practice in one’s primary profession,

- And general suitability for training in mediation. Candidates have to
have a reference from a university lecturer or tutor stating their
suitability for training and they have to provide a personal statement
setting out their reasons for wanting training. Candidates are also
interviewed by the Co-ordinator of the Family Mediation Service.

230 In England any person with a relevant degree or professional
qualification or with five years work experience in Human Relations or
Management is eligible for selection or training by the NAFMCS. A new pilot
selection procedure was introduced by NAFMCS in Spring 1993, which widens
the entry base by selecting trainees on the basis of their apfitude for mediation,
mainly assessed at the level of interpersonal skills, supplemented by an
educational or professional qualification. Trainees on the programme tend to
come from a wide range of professional backgrounds and they include teachers,
family lawyers, nurses and administrators. However, reservations have been
expressed about any system of selection which looks primarily at aptitude at the
expense of academic qualification. For a comparative analysis of mediation
services in other jurisdictions, see Appendix 1.

MISCELLANEOUS ISSUES PERTINENT TO MEDIATION

A Power Imbalance In Mediation

2.31 Perhaps the most important criticism of the mediation process is that,
in emphasising the importance of reaching agreement between the parties,
mediation pays insufficient attention to the power imbalances inherent in many
marital relationships. The wife is usually seen as the more vulnerable partner as
she is more often economically dependent on her husband.

"Women are usually the financially dependent spouse and often the
victims of a sexist dynamic which has involved giving in to their spouses
on a regular basis. This dynamic, combined with financial dependence,
can easily leave the woman very vulnerable to pressures which might be
inappropriately applied to her in mediation. As a result, she might

agree to something which is not in her best interests".'

232 However, a power imbalance may arise for many reasons. A 1989 report
by the Ontario Advisory Committee on Family Mediation® listed some of those
reasons including domestic violence, one spouse having greater earning capacity
or being more experienced in business and financial matters than the other, and
one spouse being more confident than the other. The report noted that the
disadvantaged spouse tends to be the wife and that such disadvantage may be

18 Sachs, “The Dejudicialisation of Family Law: Mediation and Assessments’, in B. Hovius, Family Law, Cases,
Notes and Materlals, 2nd ed., p.33.
20 A *‘Summary of Women's Concerns about Mediation® was included in the Report.
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compounded by women’s tendency to be self-sacrificing, to make do, and to
negotiate for their children rather than for themselves.

233 Some commentators take the view that such sexist imbalances are so
pervasive that it means that many couples - in one study cited by the Ontario
Advisory Committee, up to 25% of couples - are found to be "unsuitable for
mediation". Power imbalance may also arise for psychological reasons. For
example, one spouse may be desperate to maintain the relationship or to obtain
custody or access to the children, or may feel so burdened by guilt about
behaviour in the marriage or about initiating the separation, that she/he is unable
to assume an equal bargaining position. Some of these issues can be addressed
by proper screening procedures. For example, there can be a policy of not
mediating in cases of domestic violence or where one spouse has not accepted
that the marriage is over. Other issues can and are normally addressed during
the process of a properly conducted mediation. For example, mediation may be
terminated when it becomes clear that one partner is consistently intransigent,
domineering or unwilling to disclose information.

234  Another concern raised by the Ontario Advisory Committee was that a
mediator would bring to the process his or her own values about the role of
women. However, it could be argued that such bias, or gender stereotyping,
applies equally if not more so to litigation, where judges are predominantly male.
It may also be said that the risk of bias or gender stereotyping may work equally
to the disadvantage of men if, for example, the mediator assumes that women are
necessarily better at child rearing. However, just as the judge’s bias is
constrained by legal norms and rules, the mediator’s bias is constrained by the
ethos and process of mediation. The agreement is negotiated by the parties
themselves and is not imposed by a third party. If the mediator is pushing a
stereotyped solution not agreeable to one of the clients, that client is free to
refuse it.

B. Legal Protection

235  Mediation is a means of settling family law disputes outside the
adversarial court forum. Yet the very fact that it is conducted outside court
means that the procedural and substantive rules that would be employed in a
court are absent. This is an advantage in that the informality tends to be more
conducive to agreement. However, there is a fear that the absence of such
safeguards leaves a party exposed to the risk of agreeing to unfair arrangements.
For example, a spouse may agree to a specific amount of maintenance in order
to obtain custody of the children, when that spouse might have obtained a higher
rate of maintenance as well as custody in court. Full disclosure in respect of
financial means may not be forthcoming. The view has been taken throughout
this chapter that mediation is intended to complement, rather than supplant, the
adversarial court process. Thus, parties may choose to participate in mediation
because of the benefits that it offers. In this sense, the parties can choose to
waive their strict legal rights and to negotiate instead on the basis of their mutual
needs and interests. However, it is felt that such choice must somehow be an
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informed choice, and that mediation should not become a means of depriving
parties of their rights. In light of such considerations, it is generally felt that
certain legal safeguards should be built into the mediation system. These
safeguards tend to take any or all of the following forms:

2.36 The parties should be encouraged to seek independent legal advice before
and during the hearing.

In this respect, it should be observed that the 1989 Report of the Ontario
Advisory Committee on Family Mediation recommended as follows:

Conclusion 33: Mediators should not provide legal advice to their
clients and should so advise clients at the outset. They should
encourage clients to obtain legal advice before negotiations begin and
before concluding any agreement

Conclusion 34: Clients should be placed in a position to make informed
decisions during mediation. Independent legal advice should be
available and strongly encouraged by mediators at every stage of
mediation but particularly early in the process, before negotiations begin,
and before concluding any agreement.

237  Legal advisers should be present during the hearing.

One difficulty with this type of safeguard is that the presence of legal advisers
may render the atmosphere of mediation somewhat more formal and adversarial,
thus diluting the atmosphere which is said to foster agreement. Substantial extra
costs may also result.

238 The mediated agreement should be reviewed by the court.

Such a legal safeguard is also somewhat problematic. If review is to have any
teeth, the judge would have to be able to vary or reject the agreement, which may
be at odds with the process of mediation. The view has also been expressed that
judges are not well placed to detect and remedy unequal bargaining power:?'

"The requirement of judicial approval of post-marital agreements might
be justified on the ground that the state has an interest to ensure that
the results of the bargaining process are fair as between the spouses. A
judicial proceeding might protect people from their own ignorance and
might also be thought to prevent unfair results arising from the unequal
bargaining capacity of the spouses. These arguments are sensible in the
abstract, but the reality of the current system suggests that they mean
very little in practice. Courts typically rubber stamp an agreement

21 Mnookin and Komhauser, Bargaining in the Shadow of the Law, (1979) 98 Yale L.J. 850. In the foliowing
quotation, the authors are discussing judicial review of negotiated agreements in general, rather than judiciai
review of medlated agreements specifically.
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reached by the parties. Moreover, there are reasons to doubt the
necessity of judicial review of private agreements for the purpose of
preventing unfairness. There may well be cases in which one spouse
{(stereotypically the husband) is highly sophisticated in business matters,
while the other spouse is an innocent lamb being led to the slaughter.
But married couples more typically have similar educational and cultural
backgrounds, and most individuals perceive very well their own financial
interests and needs at the time of divorce.

The problem with the current system is that all cases must pass
through the judicial net and that there are no standards or procedural
mechanisms specifically designed to bring cases of unequal bargaining
to the judge’s attention; the sheer quantiry of cases that a judge must
oversee probably decreases the chances that he can pick out and give
appropriate attention to the right cases."

Mnookin and Kornhauser suggest two further possible advantages of judicial
review of negotiated agreements. The first is that the spectre of court review
means that the parties may deal with each other in a fairer way and "may be
more likely to reach an agreement reflecting appropriate social norms".#? The
second is that the prospect of judicial review might improve the quality of
negotiations from the child’s perspective:

"Some parents might otherwise engage in divorce bargaining on the basis
of preferences that narrowly reflect selfish interests, rather than concern
for the child. The spectre of review might serve as an important
reminder to the parents of the social concern for their children, and
might somehow constrain selfish behaviour."™®

Mnookin and Kornhauser again question the reality of these arguments, in light
of the fact that courts rarely overturn parental agreements and the minimal time
devoted to scrutinising agreements.

239  Review of mediated agreements by legal advisers foflowing mediation.

This is the most common safeguard, and is the practice following mediation in
the Irish Family Mediation Service. Folberg suggests that given the high rate of
settlement of family cases within the existing system, review of mediated
agreements by legal advisers affords at least as much protection as judicial
review:

"Given that the initial mediated agreement is formed with the assistance
of a neutral person rather than someone ethically bound to advance the
interest of one party, independent legal review by an attorney for one
spouse pursuant to a ’fair enough’ standard should assure at least as

22 Ibid, at p.994.
23 Ibid.
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great a fairness safeguard as the common reality of our present
adversary system. When both parties to the mediation obtain
independent legal review, as they are encouraged to do, then there is a
double check of what is fair enough."

If there is to be review of mediated agreements by legal advisers, there must be
some adjustment on the part of legal advisers. Solicitors are accustomed to
obtaining the maximum possible for their clients, whereas the notion underlying
mediation is the reaching of agreement, without, as it were, exacting one’s pound
of flesh. It is pointless to undergo the process of mediation if the agreement
reached is going to be ripped apart by legal advisers informing their clients that
they could bargain for more. Considerable understanding of the process and
advantages of mediation on the part of legal advisers is required if legal review
of mediated agreements is to be a satisfactory and workable safeguard.

In this context, it is to be noted that the absence of independent legal advice
would probably not, under the present law, be a ground for setting a mediated
agreement aside. This is the position with regard to separation agreements in
respect of which no independent legal advice was sought.®*

It might also be noted that the Advisory Committee on Family Mediation in
Ontario (1989) felt that mediators should not draft the mediated agreement and
then send it to independent lawyers for execution, but rather that the mediator
should simply provide clients at the conclusion of mediation with a memorandum
summarising their points of agreement and disagreement. The clients would then
determine whose lawyer would take responsibility for the drafting of the final
agreement. The Committee accepted that this might increase costs and perhaps
even jeopardise the agreement, but preferred this to the risks inherent in
mediator drafting which it saw as being dangerously close to providing legal
advice.

The Code of Practice bf the English National Family Conciliation Council also
provides that "both parties should be encouraged to seek legal advice” and "both
parties should be warned not to enter into an agreement without first seeking
legal advice on its terms". The conciliation service should send, as soon as
possible after a referral from solicitors, a written acknowledgement to each
solicitor, indicating the date of the first appointment and how long the
conciliation process is expected to last. Where circumstances require and
especially where the process is prolonged, the conciliator should send each
solicitor an interim summary in terms agreed by both parties. At the end of
conciliation, the conciliator should prepare for each party and their solicitors a
summary of the outcome, marked "without prejudice”. This should recommend
proposed arrangements, stating that these are subject to legal advice.

24 V.W. v LW, 10 April 1878, unreported, High Court.

47



C. Financial Implications

2.40 It is anticipated that the most vociferous objections to the provision of
a nationwide state-funded mediation service in Ireland will be on the basis of
cost. Indeed, when this issue was raised in the discussions of the Working Group
on Family Courts, it was generally agreed that the financial costs involved in the
setting up of a comprehensive, cost-free, nation-wide mediation service in Ireland
were prohibitive. Several of the participants suggested that a two-tiered system
might be the best solution to this problem, i.e. a mediation service should be
established nation-wide which would be means-tested and free for those who
could not afford it, while alternative services could also be set up by a network
of private mediators.

2.41 It should be noted that this issue has produced divergent views in
England, despite the establishment of a committee to examine precisely the issue
of cost-savings. The Robinson Committee focused on the financial implications
of providing a nationwide conciliation service, and concluded that an out-of-court
service would not be cost-efficient and that the most practical course was to
attempt to base conciliation around an in-court model. The Newcastle Project
also found that conciliation, whether court-based or independent, involves a
significant addition to the cost of settling disputes.®

242  Eekelaar and Dingwall have recorded three main objections voiced
against the Robinson Committee’s conclusions:

"The First was the choice of outcome measure. The Robinson Committee
measured success solely in terms of pre-court settlement achieved at the
time of the meeting. The independent sector complained that this
underestimated its contributions. In England, its members do not claim
to tackle finance and property disputes, so that a low rate of
achievements in these areas is not a sign of failure. Reconciliations were
excluded from the Committee’s calculations, although these should also
be regarded as successes. Moreover, the independents argued, their
work could also lay the foundation for agreements between conciliation
and trial or for more durable settlements by creating a climate of co-
operation which would allow custody and access arrangements to evolve
with changes in the lives of the parties and their children and avoid re-
litigation.

The second criticism was the failure to allow for the slow build up of
case loads in the independent schemes. Many of those studied by the
Robinson Committee were relatively new and their fixed costs were
averaged over a very small number of cases. Finally, the critics noted,
the lack of information about the fixed overhead costs of the courts meant
that no share of these were attributed to in-court conciliation. If the
sectors were (reated alike and compared only on variable costs,

25 See Chapter 2.
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independent schemes appeared to come out 30-40 per cent cheaper, on
the Report’s own figures."®

243  Financial concerns continued to be reflected in the Lord Chancellor’s
Department’s statements on conciliation. In 1984, an invitation to tender was
issued for a project unit to carry out the detailed studies recommended by the
Robinson Committee. Its task was defined as comparing modes "primarily with
a view to assessing and comparing their costs and benefits ... but with a view to
attempting to access and compare the non-financial benefits of different schemes
particularly for the parties and their families". (emphasis added) This project
was undertaken at the University of Newcastle-Upon-Tyne.

However, the Annual Report 1983-84 of the Lord Chancellor’s Legal Aid
Advisory Committee argued that there were grounds for supporting voluntary
conciliation services from public funds:

1) divorcing spouses should not be allowed to conduct their emotional
battles at public expense;

2 the cost of divorce should be measured in terms of the subsequent cost
of other services which may be used in the future;

3 there is a public financial interest in ensuring that arrangements made
in the context of a divorce should continue in operation.

Therefore, while costs are but one aspect of the complex equation involved in
evaluating mediation, the calculation of costs may itself be a controversial matter.

D. Confusion And Overlap Between Mediation And Reporting

244  This issue has again been the focus of attention primarily in Britain
because conciliation services based in the courts have tended to be provided by
the probation service welfare officers. This issue has also been a matter of
controversy in Michigan where the counsellor in charge of unsuccessful custody
mediation may report to the court and submit his or her opinion as regards the
appropriate outcome for the case.

245  There has been controversy in England and Wales as to whether
conciliation can be combined with reporting to the court. Some County Courts
have allowed welfare officers to undertake conciliation and then make
recommendations to the court if no agreement is reached. The Booth Committee
emphasised the difference between conciliation and welfare in their Consultation
Paper in 1983.

"Conciliation encourages the parties to take the responsibility of making

28 Eekelaar and Dingwall, Divorce Mediation and the Legal Process, 1988, p.18-18. falics have been added.
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decisions themselves; the preparation of a report recognises that such
decision must instead be taken by the court and for this purpose it is
the task of the welfare officer to investigate and assess the proposals of
the respective parties." (para 4.10)

2.46 It is certainly arguable that the principles of conciliation are violated if
admissions or other information derived from conciliation are used subsequently
to assist the court’s decisions. In its Final Report, the Booth Committee
recommended that the same welfare officer should not perform both tasks.?’
It has been argued that this raised problems in certain rural areas where there
may be only one welfare officer to perform both functions. Nonetheless, a
Practice Direction was issued in 1986 prohibiting a divorce court welfare officer
who acts as conciliator under an in-court scheme from reporting to the court with
respect to the same case.?®

E. Scope Of Mediation

Family violence

247  We have seen that the various mediation schemes differ in scope. Some
deal only with custody and access issues, others include financial and property
issues. One type of case, however, is usually rejected as unsuitable for mediation
in any form. It is generally accepted that where a family dispute involves violence
on the part of one spouse, mediation is not appropriate. This is because it is felt
that the right to bodily integrity should not be compromised. Furthermore, it
seems more appropriate that violent behaviour should be dealt with promptly and
coercively, as through a court order, rather than through prolonged discussion.
Thirdly, the imbalance between spouses where one is in fear of the violence of
another may well render mediated agreement unsafe.

"In situations involving women who have been battered by their partners,
mediation is effectively impossible and potentially dangerous. Such
women come to the process burdened not only with an inequality of
bargaining power resulting from economic disparity, but also a
tremendous fear of violence. A battered woman will probably be
intimidated into a settlement. For her the focus cannot and should not
be on reasonable discourse, but on protection - protection which is
available only through the effective use of the court system."®®

In June 1990, an Interdepartmental Committee on Family Law Violence in the
province of New Brunswick published "Woman Abuse Guidelines®”. That part of

the report dealing with abuse in the context of mediation says at the outset:

"Court Counsellors/Mediators privy to the details and causes of the

27 Repoit of the Commitiee on Matrimonial Causes Procedure, op clt, para, 4.83.
28 Practice Direction {1988] F.L.R. 171.
28 Sachs, The Dejudicialisation of Family Law: Mediation and A s, in Hovius, op cit, p.33 at 36.
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marital failure ... have a duty to be alert to the possibility of abuse in the
relationship. While the problem of woman abuse is estimated to occur
in as many as one in ten marriages, the ratio is much higher in separated
families; some studies have shown that it can be as high as fifty per cent

In most cases, however, the problem and its disclosure are not
always apparent. It is with respect to these cases that the skills and
knowledge of the Court Counsellors/Mediators become important as
tools to bring about fuller disclosure and provide appropriate assistance.”

249  The Report emphasises that court counsellors and mediators should not
engage in any formal mediation proceedings with couples where there has been a
disclosure of domestic violence. It follows this statement with the following
remarks:

"The lack of specialised training and facilities, and the high risk factors
suggest that such mediation would be inappropriate. However it is
necessary to acknowledge that Court Counsellors/Mediators do not
always conduct mediation in a formal way, and many clients who have
been abused are no longer living with the abuser. In such cases, which
are numerous, Court Counsellors/Mediators can serve useful functions
as contact persons, messengers, clarifiers, go-betweens, and advocates,
where most discussions are by telephone or mail, where no meetings
between clients take place, and where the formerly abused woman is
either the initiator of, or does not object to, the mediator’s involvement:
In these cases, such issues as custody and access, support, and division of
marital assets and debts should be resolved through bargaining between
lawyers or through formal legal proceedings in the Courts."

Comprehensive mediation

250  Another important question that arises as regards the scope of mediation
is whether it should be confined to child custody issues or whether questions of
finance and property should also be mediated. The findings of the Research
Project Unit of the University of Newcastle-Upon-Tyne (1989) strongly supported
the view that conciliation should not be restricted to child issues:

"Our study shows that it was unusual for couples to be in dispute about
a single issue; those who could not agree about the custody of, and/or
access to, children were likely to be in dispute about other matters. As
one dispute was apparently ’settled’, other disagreements might emerge,
thus undermining the effectiveness of the settlement of the single issues
... The lastingness of agreements in services which focused on settling
one dispute was problematic ... Agreements reached in other
independent services were, however, more likely to be complied with
than those reached in court-based services. It seems clear that couples
in dispute about future arrangements for children are typically not able
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to segregate those disputes from others.®
However the Unit went on to say;'

"An obvious inference is that conciliation should be capable of
addressing a wide range of such disputes ... But ... there would be
serious difficulties in extending the process to cover all financial and
property disputes. The difficulties arise not merely because of the
potential legal complexities of the issues but also because relevant
information might not be available at the conciliation appointment - the
duties of disclosure which may be invoked in relation to court
proceedings would have no application in this context. Although the
matter obviously requires more detailed consideration, our tentative view
is that finance and property should not in principle be excluded from the
scope of a national conciliation service. Thus, where the parties and
their legal advisers mutually envisage ... that the financial or property
dispute, or aspects of it, might be usefully explored at a conciliation
appointment, an appropriate referral could take place." (emphasis
added)

251  The Family Mediation Service in Dublin has been providing
comprehensive mediation, that is mediation dealing with property and finance
matters as well as child issues, almost from the outset. In their view this has
never been a problem. A study comparing the advantages and disadvantages of
comprehensive mediation with mediation on child issues alone has been carried
out by the National Association of Family Mediation and Conciliation Services
in Britain. (See Appendix 1, Mediation Services in Other Jurisdictions), and that
study generally supported the value of comprehensive mediation.

The advantages of comprehensive mediation are as follows. The development of
comprehensive mediation may result in mediation being taken more seriously by
the public, the government and the legal community. Comprehensive mediation
has the advantage that all issues arising on the breakdown of a marriage can be
dealt with without the need for recourse to litigation. This avoids the argument
that mediation constitutes an added cost in addition to the expense of litigation.
Even where the sole issues in mediation appear to be custody or access, the
agreements reached may be based on implicit expectations of specific property
arrangements. For example, it may be agreed that one party will obtain custody
of the children, on the implicit basis that this party will remain in the matrimonial
home. When the property matter comes to court, however, the expectations may
not be fulfilled. There is a danger that mediation which deals with one aspect
of the dispute may result in defective agreements.

2.52  The Ontario Advisory Committee on Family Mediation noted:

30 Para 20.18(b).
31 Para 20.34

52



"Proponents of comprehensive mediation point out that it makes little
‘sense to separate issues of custody and access from other financial
considerations such as support and division of family property. This, it
is said, creates artificiality and distortion since informed decisions about
issues affecting a family cannot be made in isolation from the decision
about which parent is best able to take financial responsibility for the
child....As mediation is a form of negotiating, by limiting the range of
issues being discussed, one automatically limits the possibility of
‘integrative bargaining’. Integrative bargaining has been described as the
opportunity to select from the full range of issues so that trade-offs can

be made".®

2.53  An obvious difficulty with comprehensive mediation is that it involves the
mediator in dealing with potentially complex financial matters which would
require full financial disclosure and knowledge of property law. According to the
Family Mediation Service this factor has not caused undue difficulty. If the legal
issues become too complex the couples can refer to a solicitor as they arise. This
involvement of lawyers provides an in-built legal protection. According to the
NAFMACS, lawyers will almost inevitably become involved in comprehensive
mediation but the cost will still be a third to a quarter of the expected cost of a
fully litigated case.

254  The members of the Commission’s Working Group on Family Courts
were in favour of comprehensive mediation. Their view was that financial and
property matters are inextricably linked with questions concerning children.

F. Coercion And Mediation

255 In our section on the Japanese mediation system,* we note that
coercion in relation to mediation can take forms other than simply obliging the
parties to participate in mediation. Here, however, coercion refers to whether
parties should be obliged to attempt resolution of their dispute through mediation
before they proceed to a court hearing.

256 A New Zealand commentator® suggests three reasons why coercion in
relation to counselling and reconciliation procedures would be desirable:

- A spouse’s pride may make him or her reluctant to co-operate or friends
or parents may be urging him or her not to attend; here the element of
coercion allows him or her to save face - "many apparently reluctant
spouses have turned out in fact to have been secretly very concerned
about their marital status and anxious to explore the possibilities of

conciliation".
32 (1989).
a3 See Appendix 1.
34 B.D. Inglis, Family Law (2nd ed., 1870), pp.315-316, reproduced In Bates and Turner, The Family Law Casebook
’ (1985), pp.183-4.
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- The fact that compulsion is possible makes it unnecessary to use it in
most instances.

- The public interest demands that any such procedure be provided with
an effective sanction:

"The law ought to support a spouse who wants conciliation - not
necessarily in regard to saving the marriage, but also in regard
to the ancillary matters which have to be dealt with if the
marriage cannot be saved. The law should be able to insist that
the reluctant party on the other side should at least make an
attempt to co-operate. Quite apart from this, the stability of
marriages, and the dignified and amicable disposal of
outstanding questions which arise once the continuation of a
particular marriage has been shown to be impossible, are
matters which no spouse, because of false pride or the urgings
of his relatives or friends, should be allowed to take lightly."

2.57  However, there are strong arguments against the use of coercion in
relation to mediation.

- Mandatory mediation is ineffective because if a party is reluctant to
participate he or she will be unwilling to reach agreement. The essence
of mediation is agreement, and coercion is at odds with this concept.

- Mandatory participation involves a violation of the personal dignity of
parties.*®

- Mandatory participation involves an unwarranted invasion of privacy.*

2.58 The issue of coercion is also linked with whether the service should be
in-court or out-of-court. In-court services tend to be more coercive than out-of-
court services. Referring to in-court conciliation in England, Lisa Parkinson has
said:

"There are important differences between an entirely voluntary process
of conciliation initiated by the parties or their solicitors and a semi-
mandatory form of conciliation initiated by the court. Although the
courts have no power to order conciliation, the parties can be directed
to attend a preliminary court appointment at which conciliation may take
place and they may fear some penalty or disadvantage if they decline a
recommendation of conciliation made by a registrar or judge. The
parties may therefore participate under duress, without necessarily

35 M. Rheinstein, The Law of Divorce and the Problem of Marriage Stability (1858) 9 Vanderbilt L.R. 833.

36 D.E. Seidelson, Syst tic Marriage Ir igation and Counselling in Divorce Cases; Some Reflactions on its
Constiiutional Propriety and General Desirability, (1967) George WashingtonL.R. 0. “... the effect of compulsory
marriage investigation and counselling, whether the compulsion be express of impticit, Is the unwilling revelation
1o a third party of the most intimate aspects of a human relationship®.
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wanting conciliation or believing that it is likely to benefit their position.
Moreover, research findings suggest that the location of conciliation in
the court itself in the context of a formal hearing may confuse the
process with adjudication, as far as the parties themselves are
concerned."’

On the other hand, she also makes the point:

"Courts have a legitimate interest in promoting settlement and the
success of the Bristol in-court conciliation scheme in settling a high
proportion of contested cases without a full judicial hearing led to
similar in-court schemes being introduced at other county courts and at
the Principal Divorce Registry in London."

She points out that while the aim of the latter scheme is to help the parties to
settle matters, the court decides who may be present and the amount of time
allowed. The process is under the court’s control.

259  In Ireland, under section 5 of the Judicial Separation and Family Law
Reform Act, 1989, there is an obligation on the applicant’s and respondent’s
solicitor to advise them as to the possibility of resolving their difficulties by
mediation. There is no obligation on parties to seek mediation and if they are
unrepresented they will possibly not be aware of its existence or its advantages.
In the High Court, some judges have begun enquiring in family law cases whether
the parties have had recourse to mediation. This is perhaps due to a conviction
that many of the cases reaching the courts should in fact have been settled.

260  The ethos of mediation under the Family Mediation Service is that it is
voluntary, independent, separate from the court structure and even quasi-
therapeutic. In this respect, there was general agreement among members of the
Working Group on Family Courts that there should be a slightly changed
emphasis to this approach, although views differed as to the extent of such
change. Some members felt that mandatory mediation was appropriate to
overcome the issue of pride in the refusal by some persons to participate in
mediation; others were of the view that a judge should have discretion to order
mediation.

G. Mediators

261  We have seen that a wide range of persons perform the task of a
mediator in different schemes, and that the function of the mediator varies from
scheme to scheme in different countries. For example, there is quite a difference
between the role of a mediator in the Family Mediation Service in Ireland, and
the Family Court Judge who chairs a mediation conference in New Zealand. We
have seen that sometimes financial and property disputes are mediated by lawyers

37 Lisa Parkinson, Concilfation in Separation and Divorce, p.87.
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or court registrars while the child related issues in the same case may be
mediated by counsellors. Other solutions allow for lawyers to attend mediation
sessions where property and financial issues are involved, as under the Order 24
conference in Australia.

2,62  In the case of lawyers acting as mediators, the Rules of Professional
Conduct of the Law Society of Upper Canada provide:

"Rule 25 - The lawyer who functions as a mediator must ensure that the
parties to the mediation process must understand fully that the function
being discharged is not part of the traditional practice of law and that
the lawyer is not acting as a lawyer for either party. The lawyer as
mediator acts to assist the parties to resolve the matters in issue."

263  One writer at least has put forward the view that some of the problems
associated with the suitability of mediation to deal with financial and property
disputes might be solved by having an interdisciplinary mediation team.

"While the lawyer’s intervention focuses on the factual aspect of the
settlement issues, the therapist focuses on the interpersonal and
emotional aspects. The therapist manages the therapeutic milieu and in
that regard is attentive to issues of trust, fear and safety. The lawyer
provides information about the legal system and establishes legal
parameters and guidelines for the mediation."®

Folberg draws attention to a number of advantages that such an interdisciplinary
team might have:

- The interdisciplinary presence "makes an important statement to the
couple that recognises the complex fusion of legal, emotional and
economic issues”.

- The interdisciplinary presence also "provides a sense of safety to a party
who might be fearful of an emotional disadvantage or to a party who is
fearful of a disadvantage due to a lack of information about finances or
the law".

- If the interdisciplinary team consists of one male and one female, this
"provides an opportunity to be understood validated or challenged by
persons of both sexes, thereby minimising sexual stereotyping and
triangling".

H. Privilege In Mediation
2.64  Mediation is an alternative to litigation and adjudication but may occur,

38 Folberg, pp.208-8.
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nonetheless, within a legal framework; legal proceedings may follow mediation
or take place concurrently. The question arises of the use which may be made
in such legal proceedings of statements made in the course of mediation.

265 In the context of marriage counselling it has been decided® that
communications between spouses and a priest attract privilege. This arises from
the public interest in supporting marriage and the family as expressed in Article
41 of the Constitution. The privilege is that of the spouses and may be waived
by them.

2.66  Section 7 of the Judicial Separation and Family Law Reform Act, 1989,
renders inadmissible in evidence in any court communications (written or oral)
between a spouse and a third party who is assisting towards a reconciliation or
agreement on the terms of separation, where proceedings under the Act have
been adjourned for that purpose.

2.67  Itis possible that the courts will extend privilege to statements made in
the course of mediation in other contexts.** There is a strong public interest
in fostering mediation. However, it is doubtful whether such a privilege could be
regarded as absolute. There may, for example, be cases where the protection of
a child from a serious threat of injury would justify a court in setting aside the
privilege.

268  In England, the Court of Appeal in Re D (Minors)*' has decided that
discussions in mediation in relation to disputes involving children are privileged
to the extent that statements made by either party cannot be disclosed in
proceedings under the Children Act, 1989. An exception arises in the rare case
where a statement indicates that its maker caused or was likely to cause serious
harm to the well being of a child. Within that narrow exception, the trial judge
should admit the statement only if the public interest in protecting the child
outweighed the public interest in preserving confidentiality. The Court of Appeal
made it clear that the privilege exists as an independent head based on the public
interest both in sparing children unnecessary suffering while encouraging the
settlement of issues concerning them, and in reducing the burden of the cost and
delay of litigation.

Views Of Working Group

269  Amongst members of the Working Group on Family Courts, there was
general agreement that mediators should be professionals with expertise in
human relations and law. A priority in setting up a mediation service on a
nation-wide basis should be the training of personnel. It was also suggested that
a team of mediators, both legal and psychological, to cover each case might be
appropriate. The mediators would not necessarily have to work with the parties

38 E.R. vJ.R [1881] LLRM. 125, per Carroll J. relying on the principle in Cook v Carroli {1845] I.R. 516.
40 See Duncan and Scully, Marriage Breakdown in Ireland: Law and Practice (1980), para. 18.043.
41 The Times, 12 February 1063,

57



at the same time; the parties could see each of them separately. Although it was
acknowledged that such a system would be very costly, it was felt that these costs
would be offset by a reduction in court cases and related costs.

PART 2: ARBITRATION

270  In March 1988, the Family Law Council of Australia published a detailed
Report entitled Arbitration in Family Law, in which the Council recommended
the establishment of a scheme of arbitration (as distinct from
conciliation/mediation) in family law matters. This report was based on the
Council’s support for alternative dispute mechanisms which would "provide
disputing parties with more control over the processes to be used in settling their
own disputes and to avoid and minimise the legalism and formality of the
traditional common law adjudicative process" (para 3.3). The Council noted
significant developments in arbitration in civil cases in several jurisdictions and
said that these should be applied to family law disputes.

At the outset, therefore, we must understand what the Council means by
arbitration. The Council distinguished between arbitration and
conciliation/mediation on the basis that arbitration results in a determination
("award") which is legally binding on the parties, either because they agreed to
be bound or did not exercise their right to a curial re-hearing. In this respect,
arbitration is similar to court adjudication. The Council said that the major
feature which distinguishes arbitration from other forms of alternative dispute
resolution and brings it closer to traditional curial litigation is the greater degree
to which the disputing parties relinquish their decision-making power than in
those other forms. Like a Judge, the arbitrator’s role is to make a decision which
is imposed on the parties (para. 4.2).

271 However, arbitration was said to differ from court adjudication in several
ways:

(a) the authority of the arbitrator arises by consent of the parties or by the
operation of a court order referring the matter to arbitration;

(b) arbitration proceedings are less formal, including the fact that the
traditional rules of evidence do not necessarily apply;

(c) arbitrators are often selected because of their specialist knowledge; and

(d) in some versions; the arbitrator is not to apply the general law but to
adopt a more flexible approach to the matter.

2.72 The Council distinguished between consensual and mandated arbitration.

The terms refer to the basis of the arbitrator’s authority. Consensual arbitration
involves reference of the dispute by the parties themselves to an arbitrator for
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resolution. It is consensual because the parties themselves decide that the
dispute should be resolved by arbitration. Usually, the agreement to submit to
arbitration involves agreement to be bound by the arbitrator’s decision.
Mandated arbitration is arbitration arising independently of the agreement of the
disputing parties. It may arise from the operation of legislation or a rule of law,
or the law may give judicial authorities a discretionary power to order or
mandate arbitration in particular cases.

273 It was envisaged that arbitration and the conciliation processes would co-
exist, rather than that arbitration would replace conciliation. The co-existence
of conciliation, litigation and arbitration reflected the Council’s view that "the
best overall system for dispute resolution is one that offers a number of viable
alternatives” (page 10).

2.74  The Council listed the advantages and disadvantages of arbitration as
follows:

Advantages

1) It affords the parties the opportunity promptly, privately, and less
expensively to resolve their differences.

2 It provides courts with relief from overcrowded lists.

3 Arbitration hearings are less susceptible to delay than hearings within
the curial system.

@) The formality of the curial hearing is avoided.

®) It allows spouses to choose their own arbitrator, which facilitates
acceptance of the terms of the resolution.*?

6) It looks forward to co-operation and takes into account ongoing
relationships.

Disadvantages

@ It may be perceived as second rate justice.

3] There is a traditional view that the court should be involved in family

Casces.

3) There are reasons why the parties might wish a case to be heard by a
court.

42 Although this appears to be inconsistent with the concept of mandatory arbitration.
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4) Reservations as to the qualifications of arbitrators to decide family law
disputes.

2775  To these might be added the argument that while arbitration saves public
money, it increases the costs for the disputing parties, because they have to cover
the costs of the arbitrator and accommodation as well as lawyer’s fees. However,
the system recommended by the council would be paid for out of State money.
As to the relationship between arbitration and conciliation, the Council envisaged
that mediation and conciliation would be the first stages in the dispute resolution
process and that the parties would resort to arbitration if these failed to produce
agreement (because mediation/conciliation are aids to negotiation while
arbitration is ultimately an adjudicatory process).

2.76 It must be noted that the Council envisaged that certain types of case
would continue to be appropriate for litigation only:

"[T]he issues in some cases are inappropriate for arbitration, either
because of the role of the State and the Court as parens patriae (for
example, child abuse cases) or because some cases require formalised
litigation with its heavy emphasis on process (for example, complex
questions of law, or hotly contested disputes as to facts or as to issues
of credit). The Council recognises that a very significant number of
cases are thus best resolved within the existing curial system."

The Council, therefore, recommended that the arbitration system should co-exist
with the curial system. It further recommended that it be court-annexed i.e.
court administered and supervised.

277  We saw above that the Council drew a distinction between consensual
and mandated arbitration. The Council recommended the introduction of a
scheme of consensual court-annexed arbitration, which would allow parties to
agree to be bound by the arbitrator’s award without a right of rehearing, in
certain family situations. However, it also recommended a mandated system of
court-annexed arbitration for certain family disputes. It examined the issue of re-
hearings after arbitration and recommended that parties to arbitration in either
form (consensual or mandated) should be able to elect as of right to have a
curial re-hearing,

In deciding the jurisdiction of each form of arbitration (consensual and
mandated), the Council set out certain situations where, as a matter of public
policy, arbitration should not be allowed and only a court should hear the matter:
6] Where one or more of the parties is under a legal disability e.g. a child,

a person who has not attained majority, a person suffering from a mental

incapacity.

2 Where there are allegations of child abuse.
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3 Where the proceedings and issues are such that the Court sees fit to
appoint a representative for the child.

@) Where the proceedings are for principal relief (dissolution,
annulment).*®

5 Where the proceedings are for enforcement.

The Council set out guidelines which would help the courts decide when they
should mandate arbitration (i.e. in the absence of the consent of both parties):

(a) the need to achieve as expeditious a resolution as possible of the
proceedings or issues;

(b) the need to achieve a determination of those proceedings or issues by
the most economic means available commensurate with the complexity
thereof, ensuring the equality of the status of the parties, and the
safeguarding of the welfare of any child;

(© the availability of an appropriately qualified and accredited arbitrator to
hear and determine proceedings without undue delay; and

(d) any other relevant matter.

Effect Of Award And Rehearings

2.78 In addition to recommending that a system of consensual arbitration be
introduced in relation to certain disputes, the Council recommended that this
scheme allow the parties to agree to be bound by the arbitrator’s award without
a right of rehearing in some circumstances, subject to certain safeguards. It also
recommended that parties to either form of arbitration (consensual or mandated)
be able to elect as of right to have a curial re-hearing. Parties would not be able
to exclude the right to a re-hearing in disputes relating to child welfare matters.
A court would be entitled to set aside an arbitrator’s award which is deemed to
be an order of that Court if it is satisfied that there has been a miscarriage of
justice by reason of fraud, duress, suppression of evidence, the giving of false
evidence or any other circumstance. Such proceedings would have to be
instituted within 12 months of the making of an order arising from the arbitrator’s
award, although the Court would have the discretion to extend this time period
if satisfied that the interests of justice so require.

2.79 The Council recommended that the system establishing arbitration of
family disputes should contain provisions enabling awards of arbitrators to
become in appropriate circumstances orders of a Court, subject to safeguards

43 Because these concern questions of status which have far-reaching consequences for the parties, others and
soclety in general, and they cannot be settied but rather must be determined in accordance with law. Referring
such matters to arbitration would not in any event be feasible in Ireland in light of our Constitutional provisions.
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relating to appeals and/or rehearings by a Court. Where provision is made to
allow parties to agree to be bound by an award, such agreement would have to
be made effective by registration.

The Arbitrator

280  The arbitrator would be required to make his or her determination
according to law. He or she would be allowed to relax the strict requirements
of the laws of evidence on the consent of the parties. Standard sets of
procedural rules should be available which the parties would be able to modify
to suit their case. The arbitrator would be required to provide brief reasons for
his or her decision so that the parties could decide whether or not to seek a
rehearing. The arbitrator would enjoy an immunity similar to that given to a
judge or registrar. He or she would have the power to refer to a Court any
person who in his or her opinion may have committed the offence of contempt
during the arbitration. The arbitrator would be under a duty to terminate
proceedings if issues arise which are not available for arbitration and to refer the
matter back to the court. The arbitrator would also have an unfettered discretion
to state a case for the opinion of the Court.

2.81 Regarding qualifications, the Council envisaged that arbitrators would
be persons qualified in the areas of law, social work, psychology, psychiatry,
accountancy, education, or be a religious leader. However the "paramount
qualification" would be the "ability to enjoy the respect of the parties to the
arbitration". The Council recommended a "process of accreditation for
appropriately qualified persons”. The Attorney-General of the Commonwealth
would have responsibility for the appointment of arbitrators to a panel.

Funding

282  Most significantly, the Council recommended that the government would
be responsible for the payment of arbitrators in a court annexed system. Also,
court facilities or other government premises would be available for cases where
it was inappropriate to use the arbitrator’s private office.
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CHAPTER 3: PRE~TRIAL: PROCEDURES AND
DOCUMENTATION

(§8) CONSOLIDATION OF TRIALS

3.01  One aspect of the problem of fragmentation of jurisdiction examined
above in Chapter One is the inability of some litigants in family law proceedings
to consolidate all issues of the same controversy within the one trial. A single
marital breakdown situation may lead to a number of applications being brought
in the courts, for example, for orders for protection, barring, separation, custody
and division of property. Calls have been made, therefore, for provisions
allowing different cases to be consolidated in a single trial.

Other Jurisdictions

3.02 An example of a provision allowing for consolidation of trials is to be
found in New Zealand legislation. The Family Proceedings Act, 1980 deals, in its
substantive part, with separation, validity of marriage, welfare of children and
maintenance. Section 160 of this Act provides that an application under the Act
may be joined with an application under the Guardianship Act, 1968 and the
Matrimonial Property Act and that "it shall not be necessary to file separate
applications". Subsection (2) provides that a Court may hear and determine any
proceedings under the same Act or under the Guardianship Act, 1968 and the
Matrimonial Property Act, 1976 in any case where (a) all the proceedings are
between the same parties, or (b) all proceedings are in respect of members of the
same family. Subsection (3) provides that sub-section (2) applies whether or not
any other person is also a party to the proceedings.

3.03 The Canadian Law Reform Commission recommended that rules of
procedure be devised to enable all related matters to be consolidated for trial
and heard by the same judge at one time, and that the rules should provide
simple methods whereby all persons who may be affected by the disposition of
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the issues may be made parties to the proceedings.'

3.04  The Family Law Sub-Committee of the English Law Society examined
the issue of fragmented treatment of divorce cases.? It said that one of the
disadvantages of this system was the increased cost, both directly in money and
indirectly because of increased time. It thought that a reduction in the number
of separate hearings would bring about considerable savings and would produce
two other benefits. The first was that a court which had before it at one time full
information on all the inter-dependent aspects of a case would be better able to
judge the relative importance of the various issues involved and the consequences
of its decision on any one aspect for the others. The second benefit was that the
need to prepare a case fully before filing a divorce petition would discourage
dilatoriness of the part of the petitioner - a common cause for delay in divorce
proceedings. The Sub-Committee recommended that the rules on divorce
procedure allow the presentation of a complete case allowing all issues to be
decided by the court.

) COURT DOCUMENTS

Ireland

Commencing Proceedings In The High Court

3.05 Family matters in the High Court are commenced by way of two main
documents. Until 1990, all proceedings in matrimonial causes and matters were
commenced by filing a petition, which is in Form No. 1 Appendix L of the Rules
of the Superior Courts. However Statutory Instrument No. 97 of 1990 (RSC (No.
1) 1990) came into force on May 1 1990. This provides that a Family Summons
shall be used to commence proceedings under the following statutes:

- the Married Women’s Status Act, 1957,

- the Guardianship of Infants Act, 1964,

- the Family Law (Maintenance of Spouses and Children) Act, 1976;

- the Family Law (Protection of Spouses and Children) Act, 1981,

- applications pursuant to section 3 of the Adoption Act, 1974 or section
3 of the Adoption Act, 1988,

- applications pursuant to sections 4 or 5 or 9 of the Family Home
Protection Act, 1976;

- applications pursuant to sections 6 or 7 of the Family Law Act, 1981,

Working Paper No. 1, The Famlly Cour, p.35.
2 A Better Way Out (1978), paras. 153-1509.
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- applications for judicial separation under section 2 of the Judicial
Separation and Family Law Reform Act, 1989 or any ancillary application
thereto;

- any proceedings transferred to the High Court pursuant to section 31(3)
of the 1989 Act.

There is one exception to the rule that proceedings under these Acts are to be
commenced by way of Family Summons, namely an application pursuant to
section 6A(3) of the Guardianship of Infants Act, 1964 (as inserted by s.12 Status
of Children Act, 1987) which is by motion on notice to the mother.

3.06 The endorsement of claim is entitled "Special Endorsement of Claim"
and must state specifically, with all necessary particulars, the rclief sought and the
grounds upon which it is sought, and a sufficient statement of the facts alleged
to establish the right to such relief, together with all such ancillary relief and the
grounds upon which it is sought. Indeed, the need for clarity in the drafting of
the special endorsement of claim was emphasised in the decision of O’Hanlon
J.in H. v H. In affirming the decision of the Master to strike out the plaintiff’s
summons on the grounds, inter alia, that the summons was too lengthy and
contained matters unnecessary in the Special Endorsement of Claim, O’Hanlon
J. noted that:

"The summons should not contain unnecessary detail and should not be
of unnecessary length .... [I]n any proceedings before the court there is
an obligation to ensure that the proceedings be free from unnecessary
complexity."

In practice, however, despite this exhortation, the new Rules with regard to the
form of affidavits have resulted in affidavits becoming very long, in that they tend
to refer to every possible legal and factual permutation - even matters which will
not usually be considered at the trial. On the other hand the new Rules have
reduced the likelihood of inflated claims and inflammatory language appearing
in the affidavit.

3.07  Rule 3 provides that in proceedings pursuant to Rule 1(3), (5), (6) or (7)
an affidavit verifying such proceedings or in reply thereto shall contain the
following:

(a) Full particulars of any children of the applicant or respondent stating
whether they are dependent children and stating whether and if so what
provision has been made for each or any such dependent child.

(b) Full particulars of any income, assets and outgoings of the applicant and,
where known, of the respondent.

3 1 February 1901, High Coutt, unreported.
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(c) Whether any possibility of a reconciliation between the applicant and
respondent exists and if so on what basis it might take place.

(d) Whether any preliminary order referred to in Section 11 of the Judicial
Separation and Family Law Reform Act, 1989 is being sought and full
particulars of the same.

(e) Whether and if so what other matrimonial proceedings have been
brought by either party or are pending in any other Court (including any
Court outside the jurisdiction).

® Where such party is domiciled at the date of the application or where
each party has been ordinarily resident for the year preceding the date
of such application.

() Whether maintenance pending suit is sought and if so what amounts.

(h) Whether any periodical payments order or secured periodical payments
order or lump sum order is being sought.

6 Whether a property adjustment order of any type is being sought.

) Whether the extinction of the rights of any party under the Succession
Act, 1965 is being sought.

(k) Whether any other ancillary order specified in s.16 of the Judicial
Separation and Family Law Reform Act, 1989 is being sought.

Thus, the new Rules provide that details of all financial and property matters
should be set out immediately. Whilst in theory this would seem to be a good
idea, by the time the case comes on for hearing the situation may have changed
substantially. Also this can cause difficulty for the applicant in that he or she
will have to make up his or her mind at a very early stage as to what exactly is
to be clatmed. This is intended to encourage a more realistic approach to
litigation and prevent greed, thereby reducing the inflammatory effect of the
document. In practice, the result is that the initial documents will tend to plead
every relief possible, making it difficult for the party receiving the document to
know what is realistically sought or expected of him/her.

3.08  The affidavit must exhibit the certificate required under s.5 or s.6 of the
1989 Act. This certificate is in the following form:

CERTIFICATE OF COMPLIANCE WITH SECTION 5 OR (AS THE CASE
MAY BE) SECTION 6 OF THE JUDICIAL SEPARATION AND FAMILY
LAW REFORM ACT.

1989
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XY of

spouse of ZY

the estranged

I, AB, a solicitor of (firm of solicitors) situate at (insert address) do
certify that I have discussed with the above-named XY the possibility of
his or her reconciliation with ZY and that I have given him/her the
names and addresses of the following persons who are qualified to help
effect a reconciliation between spouses who have become estranged:-

[Set out here the names and addressed of sush qualified persons.]

I also hereby certify that I have discussed with the above-named XY the
possibility of engaging in mediation to help effect a separation on an
agreed basis with ZY and that I have given to him/her the names and
addresses of the following persons and organisations qualified to provide
such a mediation service:-

[Set out here the names and addresses of such qualified persons and
organisations.]

I further certify that I discussed with the above-named XY the possibility
of negotiating and concluding a separation deed or written separation
agreement with ZY.

I further certify that I believe that no application has been made by the
above-named XY for a decree of judicial separation (or in the case of
a solicitor acting for a respondent) I hereby certify that having received
instructions from the above-named respondent ZY on the .............. day
of .. 19.. that I have discussed the above mentioned matters with
ZY as soon as possible thereafter.

Dated the day of 19..

Signed

(Name and address of Solicitor)

Proceedings under rule 1(3), (5), (6) and (7) are as follows:

3) An application pursuant to section 4 or 5 or 9 of the
Family Home Protection Act, 1976.
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'S Any proceedings pursuant to the Guardianship of
Infants Act, 1964, the Family Law (Maintenance of
Spouses & Children) Act, 1976, or the Family Law
(Protection of Spouses & Children) Act, 1981, instituted
and maintained in the High Court pursuant to Article
34.3.1 of the Constitution.

6) An application for a decree of judicial separation
pursuant to section 2 of the Judicial Separation and
Family Law Reform Act, 1989 and any ancillary
application thereto.

) Any proceedings transferred to the High Court
pursuant to section 31(3) of the Judicial Separation and
Family Law Reform Act, 1989.

3.09 Rule 12 provides that an application pursuant to s.22 of the Judicial
Separation and Family Law Reform Act, 1989 should be made by motion on
notice supported by affidavit. Rule 13(1) provides that an order pursuant to s.11
or s.29(2)(a) of the Judicial Separation and Family Law Reform Act, 1989 may be
applied for ex parte in urgent cases. Rule 13(2) provides that applications under
section 13 of the Act for maintenance pending suit, and all applications under
section 29, should be made by motion on notice grounded on an affidavit setting
forth particulars of the financial or other relief claimed or granted, and where
applicable particulars of the disposition or transfer of property done with the
intention of defeating the claim for financial relief, together with documents or
other exhibits supporting such claims.

310  Proceedings in the High Court other than those commenced by the
Family Summons continue to be commenced by petition under Order 70 RSC.

Commencing Proceedings In The Circuit Court And District Court
3.11  The relevant forms are scattered throughout a number of statutory
instruments. The examples given here relate to the bringing of maintenance

proceedings under section 5(1) of the Family Law (Maintenance of Spouses and
Children) Act, 1976.

DISTRICT COURT [FL (MSC) ACT 1976] RULES 1976
S.I. No. 96 of 1976

General heading to be used on all forms:-
SCHEDULE OF FORMS

AN CHUIRT DUICHE THE DISTRICT COURT
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SCHEDULE A
Form 1 Rule 7

FAMILY LAW (MAINTENANCE OF SPOUSES AND CHILDREN)
ACT, 1976

section 5(1)(a)

MAINTENANCE SUMMONS
District Court Area of District No.

WHEREAS a complaint has been made by
the above applicant

*residing

*carrying on profession, business or occupation

at
(in court area and district aforesaid)

that you
the above named respondent

*residing

*carrying on profession, business or occupation

Bl viiririinetiiniunentrennrrsaesesttessses e se s s s bt e s s e s sb e s e ane s b e e b a s R RS e s RS St s b e R s s R R s e bbb e s R st e aans
t(in court area and district aforesaid)

bcmg the spouse of the said applicant have failed to provide such maintenance
as is proper in the circumstances for the said applicant

t[and the dependent children of the family namely

born on
......... born on .
under the age of 16 years]
f[and .. born on

who has attained the age of sixteen years and is under the age of twenty-one
years and who is f(will be) receiving full-time education or instruction at an
educational establishment]
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+[and born on ...........
who has attained the age of sixteen years but who is suffering from mental or

physical disability to such an extent that it is not reasonably possible for him to
maintain himself fully]

THIS IS TO COMMAND YOQU to appear on the hearing of the said

complaint at the District Court at ........cccounniveneinnes in the court area and district
aforesaid on the day of
19 , at .m.
Dated this day of 19 .
Signed e

Justice of the District Court,
Peace Commissioner, or
District Court Clerk

To

of

(the above named respondent)

(*Delete whichever inapplicable)
(1Delete where inapplicable)

aAsksteskeok skealeokokok

RULES OF THE CIRCUIT COURT (No. 6) 1982

S.1. No. of 1982

FORM NO. 3

AN CHUIRT CHUARDA
(THE CIRCUIT COURT)
Circuit
County of

Record No ..........
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APPLICATION

FAMILY LAW (MAINTENANCE OF SPOUSES & CHILDREN) ACT,
1976, SECTION 5(1)(a)

BETWEEN
AB.
APPLICANT
and
CD.
RESPONDENT
TAKE NOTICE that the above named Applicant of in the
County of hereby applies to the Court sitting at

pursuant to section 5(1)(a) of the above Act for an Order that the Rcspondcnt
do make to the Applicant periodic payments for the support of (@) the Applicant
and each of the dependent children of the family for such period during the
ifetime of the Applicant of such amount and at such times as the Court may
consider proper and for an Order providing for the costs of this Application.

AND TAKE NOTICE that the Applicant will rely upon the following
matters in support of the Application:

1 (Here set out residential address and occupation of Applicant).

2. (Here set out residential address and occupation of
Respondent).

3. The Applicant was on the day of
married to the Respondent at (&)

4, (Here set out the names and dates of birth of all children of the
marriage).

5. (Here set out the nature of the failure to maintain the Applicant

and/or the dependent children of the family).

AND TAKE NOTICE that this Application will be mentioned before the
Court on the day of 19 , or on the first available day
thereafter and shall be heard on that day or on such date as the Court may fix
for the hearing thereof.

AND TAKE NOTICE that if you intend to dispute the Applicant’s
Claim you must within four days of the service of this Application on your file
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with the County Registrar in the Circuit Court Office at
an Answer in the form prescribed by the Rules of the Circuit Court.

Dated the day of 19
Signed
(Applicant or solicitor for Applicant)
Address:
To: (CD.) eereereereeeereseeersenseens
(Respondent)
10)3
(Address)

(a)Delete the words "the Applicant and" where no claim is made on behalf of the
applicant

(b)Here identify the Church or Registry Office at which the marriage ceremony
was performed.

Other Jurisdictions

312  Samples of the forms used in the New Zealand Family Courts are set out
in Appendix 2 for the purpose of comparison. It should be noted that the forms
are specific to each type of case and are phrased in relatively clear terms. In
addition, the forms explicitly instruct litigants not to provide details as to every
aspect of the case so as to limit the inclusion of acrimonious material.

Previous Proposals For Reform In Ireland

313  The Joint Committee on Marriage Breakdown (1985) inspected the
documents used in family law cases and described them as "generally complex
and intimidating in nature and using a type of language and format which is off-
putting and unintelligible to most people". Even District Court Forms, which
were shorter and easier to understand, were open to criticism in that little or no
information was given as to the nature of the case that a person will have to
meet. The Committee recommended that one type of form should be used for
all family matters, which would set out:

1 the remedy sought;
)] the grounds on which the application was based; and

3) the steps which the recipient should take.
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3.14  In 1992 the County Registrar for Dublin approached the Family Lawyers
Association and asked them to submit a draft for a new set of Circuit Court
Rules for family matters. A sub-Committee was set up by the Family Lawyers
Association to draft the Rules and submit the draft to the Department of Justice
and the Rule Making Committee. The Rules drafted are accordingly being
proposed by the County Registrar for Dublin and were at the time of writing
being redrafted. The Rules endeavour fo facilitate a more efficient and speedy
hearing of family court cases. In particular the draft Rules take on board the
suggestion made in an early draft of this Consultation Paper that the present
method of pleadings could be improved by the adoption of clear and concise
language in the initial form, instructing the recipient as to the case he/she will
have to meet. In particular the document should detail the remedy being sought;
the grounds on which the application is based and the steps which the recipient
should take.

Conclusions

315 The Commission tentatively suggests that the present method of
pleadings in the High Court could be improved by the adoption of clear and
concise language in the initial form, instructing litigants with regard to the
particular remedy being sought, the grounds on which the application is based,
and the steps which litigants should take. By limiting the form in such a manner,
the inclusion of inflammatory material may be avoided.

Listing Of Family Law Cases

3.16 In February 1993 Costello J. issued a practice note in family law cases
in the High Court in Dublin. In essence this provides for a call over on a Friday
for the cases listed for the following week. Barristers should be present to say
whether their case is ready to go on for hearing or not; if a listing is rejected due
to unpreparedness another case may take its place in the list. Previously family
law cases were only given listings on the day of their trial. Now, if a case can be
brought into court at short notice, or if it is of a very urgent nature and deals
only with net issues, it can be dealt with at three days notice. The Family
Lawyers Association are making representations to amend this practice to one
of calling over cases to be heard in two weeks instead of for the following week
in order to give litigants more time to prepare.
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CHAPTER 4: THE CONDUCT OF FAMILY PROCEEDINGS

401 In many jurisdictions throughout the common law world, there have been
proposals for change in regard to the conduct of family law proceedings.
Various aspects of these proceedings have been criticised for being confusing and
unsatisfactory and for aggravating the frustration and distress often associated
with a family dispute. Moreover, the procedural aspects of family law
proceedings may have a tangible effect on the practical working of substantive
laws. The purpose of this chapter, therefore, is to focus on certain key issues
that arise in the conduct of family law proceedings in Ireland. Rather than
attempting to provide an exhaustive account of all the procedural aspects of such
proceedings, the Commission has chosen particular issues which were considered
to be of key importance by the Working Group on Family Courts. These include
an examination of the appropriate form of family proceedings, representation of
children, and the extent to which the proceedings should be publicly accessible.

6y THE FORM OF FAMILY LAW PROCEEDINGS

(a) Adbversarial or inquisitorial procedures?

402 In general, there are two separate and distinct forms of court
proceedings, viz. adversarial and inquisitorial proceedings. The adversarial
procedure is the system of law which operates in most common law countries.
It is a system which is premised on the view that the truth is best elicited when
two sides to a dispute pitch their wits and skills against each other in eliciting
evidence; and where the judge’s role is much diminished insofar as she or he is
not permitted to come into the arena by taking over the examination of witnesses.
Thus, the adversarial system has been described as follows:

"The [adversary] adjudicative process is based on the elicitation and
evaluation of evidence. The adversary model in its classic form requires
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that evidence to be adduced viva voce ... The essence of the judge’s
role ... is to hear and determine the issues raised by the parties, not to
conduct an investigation or examination on behalf of society at large ...
Nevertheless ... the judge is not a mere umpire, but his predominant
objective is to find out the truth. Central to the achievement of that
objective is the process of cross-examination ...."*

4.03 Inquisitorial proceedings, on the other hand, predominate in civil law
countries. Their essential feature is that the judge is given an investigative role
and is not confined to adjudicating upon the evidence presented by the parties.
Rather than casting the proceedings as a duel, the inquisitorial system is based
on a cooperative quest for the objective truth in a dispute. The inquisitorial
system has been defined as follows:

"... [t]he inquisitorial system normally involves the judiciary in a far more
active role during litigation. The judge actively seeks out the truth by
questioning witnesses and if necessary asking a court officer to obtain
evidence on behalf of the court. Thus at the time of the actual litigation

lawyers play a lesser role than in an adversary system"?

Ireland

4.04  While Irish family law cases are conducted according to the adversarial
procedure, specific inquisitorial-type powers may be conferred on judges. For
example, under section 11 of the Guardianship of Infants Act (as amended by
section 40 of the Judicial Separation and Family Law Reform Act, 1989), the court
may, in proceedings for judicial separation, of its own motion give directions to
procure a report from such person as it may nominate on any question affecting
the welfare of an infant. The court must have regard to the wishes of the parties,
but is not bound by them. The court may receive the report in evidence at the
proceedings and may cross-examine the person making the report as witness.?

4.05 Section 27 of the Child Care Act, 1991, enables the court, of its own
motion or on the application of any party to certain proceedings concerning a
child under the Act, to procure a report from any person affecting the welfare
of the child. A copy of any report must be made available to counsel or solicitor
representing each party in the proceedings, or, if any party is not represented, it
is to be made available to that party. The reports may be received in evidence
at the proceedings and the person making the report may be called as a witness.

406  Section 20 of the Child Care Act, 1991, confers on the court a power of
a more far-reaching nature. It provides that if, in proceedings under the
Guardianship of Infants Act, 1964, or the Judicial Separation and Family Law
Reform Act, 1989, or any other proceedings for the delivery or return of a child,

1 Finlay, Dispute Resolution in Australlan Family Law, (1984) 58 A L.J. 213 at 218-9.
2 J. Wade, The Family Court of Australia and Informality in Court Procedure, (1978} 27 |.C.L.Q. 820 at 840.
3 See below, Chapter 4 s.1(b).
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it appears to the court that it may be appropriate for a care order or a
supervision order to be made, the court may adjourn the proceedings to enable
the health board to investigate the child’s circumstances. This may be done
irrespective of the wishes of the parents. It creates a power that clearly goes
beyond the adversarial nature of proceedings in that the court is not acting or
adjudicating upon the wishes or proposals of the parties.

Some Other Jurisdictions

England

407  The Finer Committee pointed out that certain aspects of English Family
Law already had inquisitorial features. In the divorce jurisdiction, for example,
the court is charged with the duty of being "satisfied" that it could grant relief,
which involves, in appropriate cases, a duty to enquire into matters which may
not be disputed by the parties. Similarly, in child custody cases, the court has to
have regard to the "paramount interests” of the child - a consideration which is
not necessarily determined by the views of the parties even if their views coincide.
The Committee rejected the idea of any further inquisitorial element in family
law cases. By contrast, the Family Law Sub-Committee of the Law Society in
England has recommended the adoption of an inquisitorial system in family
proceedings.* It envisaged that the court would be able to conduct its own
examination of the parties or witnesses, and that in giving judgment it could
select a course of action other than that required by either party, if this seemed
desirable.

408  One of the Sub-Committee’s reasons for proposing an inquisitorial-type
trial was that it would reduce the competitive element in the trial and emphasise
instead the making of fair arrangements and ensuring the welfare of children.
A second reason was that tax, welfare and social security matters were often
important issues, and the court should be able to ensure that the best
arrangements were reached even if the spouses were unable to adduce expert
evidence. The Sub-Committee accepted that the inquisitorial process could be
longer because of the Court’s duty to investigate, but pointed out that the
consolidation of trials (i.e. one hearing of all matters related to one particular
family dispute) would reduce overall hearing time.

Canada

409  The Canadian Law Reform Commission considered that "...[i]n general
the adversary approach promotes a ritualistic and unrealistic response to family
problems™ and that "... [p]leadings and procedures should stay away from the
traditional adversary or fault-oriented approach"® By contrast, the Law Reform
Commission of Ontario has recommended the retention of adversary procedures

4 A Better Way Out {1978).
Law Reform Commission of Canada, The Family Court (Working Paper No. 1), June 1874, at p.11.
Id, at 33.

[}
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in family law cases:

"[I}f we believe that the pursuit of truth is still an essential part of the
court’s objective then we should retain the adversary system and seek to
temper the adverse consequences of its formality as best we can .... The
possible disadvantages of the strict adversary system can be diminished
to a large extent by making the procedure of the Court flexible enough
to allow spouses and children to be treated as individuals with individual
problems, to discourage further hostility between parties, to avoid
jeopardizing any possible chance of reconciliation and settlement, and

to minimize the inevitable insecurity and indignity felt by the parties".’

New Zealand

410 The New Zealand Family Courts are armed, under the Family
Proceedings Act, 1980, with quasi-inquisitorial powers, including the power to call
as a witness any party to the proceedings, or the spouse of any such party. A
witness called by the Court has the same privilege to refuse to answer any
question as when called by a party to the proceedings. The witness called by the
Court may be examined or re-examined by the Court, or by any barrister or
solicitor assisting the Court, and may be cross-examined by or on behalf of any
party to the proceedings, or a barrister or solicitor representing a child involved
in the proceedings. The expenses of any witness called by the Court are paid out
of monies appropriated by Parliament.

Previous Proposals For Reform In Ireland

411  The Joint Committee on Marriage Breakdown recommended that the
manner of hearing, in which each side in a case is responsible for presenting its
own case, should continue. However, family law judges should be given a slightly
more inquisitorial role. This would be achieved by giving them the power to
direct that further evidence other than that produced by the parties be heard by
the court.®

412  The Law Reform Commission addressed the issue of adversarial
procedures in family law cases in the Report on Divorce a Mensa et Thoro and
Related Matters:®

"A major criticism of the law and procedure governing the conduct of
matrimonial proceedings is that the proceedings are adversarial in the
sense that the petitioner has to establish his or her case, that there is in
effect no real attempt made to have an independent inquiry into the
facts of the marriage, that the witnesses are the parties’ witnesses and
not, as they should be, the court’s witnesses, that the proceedings are too

~

Law Reform Commission of Ontario, Report on Family Law, Part V, Family Courts, at pp.45-46.
Report of the Joint Committee on Marriage Breaidown (April 1985), at p.110, para. 9.15.
9 LRC 8-1883, pp.62-3.

[+
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formal and that the system militates against reconciliation instead of
encouraging it. To meet this criticism we recommend that the legislation
should provide that, in proceedings for legal separation ... the court may
call any witness (expert or other) additional to those suggested or called
by the parties ....

We should stress that, if adversarial procedures are not to apply, then
there should be a positive obligation on the court to enquire into the
case and not simply to permit the case to proceed on whatever basis the
parties may choose to present it. The legislation should in express
terms, require the court to discharge this function. In this context, we
see no reason why, in order to import this obligation on the court, the
legislation should not adopt wording similar to that use in Article 40.4.2
of the Constitution, which prescribes that "the [Court] ... shall forthwith
enquire into the said complaint"."

Conclusions

413  The main arguments in favour of retaining the traditional adversarial
system in the conduct of family proceedings would appear to be twofold. First,
the adversarial approach is said to be the most effective way to test the credibility
of a witness’s evidence by virtue of the process of cross-examination and
examination-in-chief.'® Second, the adversarial system mitigates the risk of
excessive judicial interference in the conduct of a family law case. The main
arguments against the adversarial system in the context of family law are that it
may have a further polarising effect on the parties, and will not always provide
the court with the full range of facts which it needs to make informed decisions
in areas such as financial provision and child custody. Also, to work effectively,
the adversarial system is heavily dependent on the skill and preparation of
lawyers on both sides." The proper balance may best be achieved by
maintaining the adversarial system, while continuing to supplement it by
conferring specific powers of an inquisitorial nature on judges. We proceed to
a consideration of one such power.

(b) Admission of reports

414  One example of a judicial power which may be considered appropriate
in family law proceedings is the power to order a report from a person or agency
on a particular issue with a view to assisting the court in making the relevant
order. As we have seen in the previous section, there are only two provisions in
Irish Law that specifically empower a court to order a report to assist it in
making a decision. These are section 40 of the Judicial Separation and Family
Law Reform Act, 1989, which confers on the court the power to order a report

10 W. Zelder, Evaluation of the Adversary System: As Comp 1, Some R onthe Ir igatory System of
Procedure, (1981) 55 A.L.J, 390 at 387.

11 The adversary system “..[d]epends heavily on counsel who have mastered the difficult art of examining and
cross-examining witness and who are willing to invest the time required for an adequate preparation for the trlal”.
Ibid, at 390.
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on any question affecting the welfare of an infant; and section 27 of the Child
Care Act, 1991, enabling the court to order a report with respect to any question
regarding the welfare of a child. There is no provision in Irish law granting the
power to a court to order a report from an expert or agency in the course of
maintenance proceedings.'?

Other Jurisdictions

Australia

4.15 Section 62A of the Family Law Act, 1975, as amended, provides that in
any proceedings under the Act in which the welfare of a child under the age of
18 years is relevant, the court may direct a court counsellor or welfare officer to
furnish to the court a report on matters relevant to the proceedings. The court
may make orders or give further directions as it considers appropriate in relation
to the preparation of the report. A report furnished to the court in this way may
be received in evidence in any proceedings under the Act. The court is not
obliged to request a report in every case in which the welfare of a child is
relevant. The court may direct a party or child to attend upon the person
preparing the report, and disobedience of such an order may lead to contempt
proceedings. The procedure is not confined to custody or access proceedings.
The court has a wide discretion as to what matters the report should contain.
The practice of different judges varies considerably. Nonetheless, the report
must be relevant to the proceedings. The court should have regard to the fact
that the ordinary rules of evidence will apply at the trial and should not ask the
reporter to pursue irrelevant matters.

416  The report may be received in evidence at the discretion of the court.
It was held in In the Marriage of Mulcahy" that the court has a discretion to
receive the report and make it available to counsel but not to the parties.
However, section 62A of the Family Law Act, 1975 is open to the alternative
interpretation that the court may not act on such reports unless they are received
in evidence in the presence of the parties in the ordinary way.

417  The report itself is in writing, but the court may permit oral examination
and cross-examination of the reporter. The reporter is the witness of the court
and not of either party. The principle that a judge should not allow any person
to communicate with him or her in the absence of the parties or their legal
representatives applies to court counsellors.

Canada

British Columbia
4.18 Section 15 of the Family Relations Act, 1979, (R.S.B.C. 1979, c.121)

12 See above, s.(1)(a).
13 (1978) 4 Fam. LN.S,; 33 F.L.R. 323.
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empowers the court in proceedings under the Act to direct an investigation into
a family matter by a person who has had no previous connection with the parties
to the proceeding, or to whose investigating each party consents; and where the
person is a family counsellor, social worker, probation officer, or other person
approved by the court for the purpose. The report may not be brought before
the court unless it has been served on every party to the proceedings 24 hours
in advance. In addition, it should be noted that the Family and Child Service Act,
1979, (R.S.B.C. 1979, c.119, section 6(3)) enables the family advocate, where she
or he suspects that a child is abandoned, deserted or maltreated or otherwise in
need of protection, to request a report from any person whom she or he believes
to have relevant information.

Ontario

419  In Ontario there is the Official Guardian ad litem of infants.” The
Matrimonial Causes Act, (R.S.0. 1970, c.265) section 6, as amended by the
Matrimonial Causes Amendment Act, (R.S.0. 1978, c.2) section 83, provides that
the Official Guardian shall cause an investigation to be made and shall report to
the court on all matters relating to the custody, maintenance and education of the
child, where in a petition for divorce or an action of annulment there is a child
under the age of 16, or of 16 or 17 years and engaged in a full-time education
institution or unable through illness or infirmity to earn a livelihood. The Act
allows the Official Guardian to engage a person to make an investigation on his
or her behalf. The report may be received in evidence after the investigator has
verified it by affidavit. Where the facts in the report are disputed, the Official
shall, if directed by the court, and may, when not so directed, attend the trial and
cause the person making the investigation to attend as a witness.

New Brunswick

420  TheJudicature Amendment Act, 1979 (S.N.B. 1979, cc.36, section 11.4(1))
provides that upon ex parte application, or on his or her own motion, a judge of
the Family Division may direct a family counsellor, social worker, probation
officer or other person to make a report concerning any matter that in the
opinion of the judge is a subject of the proceedings. A related power is provided
for in the Child and Family Services and Family Relations Act, 1980, (S.N.B. 1980,
cc.2.1) under which the court may, in any proceedings under the Act that affects
a child, require that a child, parent or any other person living with the child
undergo psychiatric, psychological, social, physical or any other examination or
evaluation specified by the court prior to or during a hearing., In the event of a
refusal or failure of a person to participate, the court may draw such inferences
as appear to be warranted in the circumstances.

14 See below, Chapter 4, section 3.
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Newfoundland

421  Newfoundland appears to have been influenced by the British Columbia
provision as to reports. The District Court of St. John’s in Newfoundland is
served by a Unified Family Court. Section 16 of the 1977 Act Respecting the
Creation of a Unified Family Court provides that upon an ex parte application,
the court may direct a person who (1) has had no previous connection with the
proceedings and (2) is a family counsellor, social worker, probation officer or
other person appointed by the court, to make a report on a party to a family
matter or any other person who in the opinion of the court is associated with the
family matter. A copy of the report must be served on every party to the
proceedings not less than 24 hours before it is presented.

England

422 Under section 12(3) of the Domestic Proceedings and Magistrates’ Court
Act, 1978, a Magistrates’ Court may at any stage of proceedings in which children
under 18 are involved, request a local authority to arrange for an officer of the
authority to make to the court a report, orally or in writing, with respect to such
matter as the court may specify or may request a probation officer to make such
a report to the court. The court is empowered to take account of any statement
contained in the report or included in the evidence of the person making it
notwithstanding any enactment or rules of law relating to the admissibility of
evidence. However, nothing may be included that was said by either party to the
marriage in an interview at which a probation officer was present with a view to
the reconciliation of the parties, unless both parties consent. If the report is in
writing, a copy must be given to each party to the proceedings or their counsel
or solicitor either before or during the hearing.

423 Under section 7(1) of the Children Act, 1989, in proceedings in which the
court is considering a question with respect to the child under the Act, it may ask
a probation officer or a local authority to provide a report on the child’s welfare
and specific matters relating to the child’s welfare. According to section 7(4)
statements in the report and any evidence given in respect of the matters referred
to in the report will always be admissible in evidence, even if a rule of law
otherwise excludes it. In addition, a guardian ad litern appointed on behalf of the
child® is authorised under section 41(2) of the Act to report to the Court; and
under section 41(8), the High Court may ask the Official Solicitor to provide a
report.

Conclusions

424  There was general agreement among the Working Group on Family
Courts that the traditional use of reports, whereby each party obtains an expert
to prepare a report as part of that litigant’s case, was often unproductive and
costly. It was recognised that there were certain advantages to the idea of

15 See below, Chapter 4, section 3.
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augmenting the present position by statutorily empowering a judge to order an
investigation and report in certain family law proceedings, e.g. maintenance
proceedings. It was recognised that the use of such procedures should be at the
discretion of the judge. In addition, it was felt that infringement of the hearsay
rule could only be justified if the report is furnished to all parties to the
proceedings, and all parties are given an opportunity to cross-examine the person
who has prepared the report as regards its content and the sources of
information used in its preparation.

) FORMALITY

425 A related issue in this context is the extent to which proceedings in
family law matters should be conducted in a formal or informal manner. In
Ireland, there have been a number of recent legislative provisions aimed at
reducing the formality of family law proceedings. Section 33(1) of the Judicial
Separation and Family Law Reform Act, 1989, for example, provides that Circuit
Family Court proceedings shall be "as informal as is practicable and consistent
with the administration of justice". Section 33(3) provides the same with respect
to family law proceedings before the High Court, and section 45(1) with respect
to proceedings under a number of family law statutes in the District Court.
Section 29 of the Child Care Act, 1991, provides that care proceedings shall be
heard in private and shall be as informal as possible. Another positive step
which has been taken in Ireland to reduce the formality of family hearings is the
abolition of the wearing of wigs and gowns.'®

Reservations As To Informality Of Procedure

426  Informality of procedure may be interpreted in any of three ways. First,
it might mean simply that the proceedings should not be hostile or intimidating
and that judges and counsel should be sensitive in their handling of litigants in
family law cases. One Australian writer suggests that changes of this nature may
be challenging for judges accustomed to traditional court procedures:

"The Act [Family Law Act, 1975] requires that judicial appointees by
reason of training, experience and personality be suitable persons to deal
with matters of family law. However, the reality is that the vast majority
of first generation judicial appointees to the Family court have been
conditioned by the procedure in traditional superior courts. Some of
these judges naturally find it difficult to adjust to the lesser degree of
formality in the Family Court and the philosophy behind the ideal
Family Court"."”

18 $.33{2) of the Judicial Separation and Family Law Reform Act, 1989 provides that neither judges sitting in the
Circult Family Court nor barristers nor solicitors appearing in such courts shall wear wigs or gowns. S.45({2) of
the same Act makes similar provision in respect of family law proceedings in the District Court. Rule 17 of Order
70A R.S.C. {inserted by R.S.C. {No.1) 1990, 8.1 No. 97 of 1890) provides that Order 118 Rules 2 and 3 shall not
apply to any proceedings under order 70A or 71, Le. that wigs and gowns shall not be worn in the High Court
in most famity law proceedings.

17 Wade, The Family Court of Australla and Infc ity in Court P dure, (1978) 27 |.C.L.Q. 820 at 844.
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427  Second, the direction that proceedings be conducted informally might be
seen as turning family proceedings into inquisitorial proceedings. This was the
view taken by at least one Australian judge in relation to a similar provision in
Australian legislation. Section 97(3) of the Family Law Act, 1975, provides that
in proceedings under the Act, the Court shall proceed without undue formality
and shall endeavour to ensure that the proceedings are not protracted. When
the Act first came into effect, this provision prompted the question whether
proceedings would in the future be conducted according to the traditional
adversarial procedure or by way of enquiry by the judge. One judge, Watson J.,
was of the opinion that the nature of family proceedings under the Act had been
changed. However, the view that proceedings under the Act were to be
inquisitorial rather than adversarial was rejecttd in R v Watson; Ex parte
Armstrong'® in which the High Court made it clear that section 97(3) did not
authorize a judge to convert proceedings under the Act into an inquiry. The
court held that judges of the Family Court exercise judicial power and must
discharge their duties judicially, clearly meaning in accordance with the
established rules of evidence and procedure.

428 Third, informality of procedure might be seen as being synonymous with
the erosion of the normal rules of evidence in civil cases. As one writer has
warned:

"[There] is a real risk that enthusiasm for the therapeutic and conciliar,
or the reassuring and accessible atmosphere could produce unfair and
adverse consequences. Unbridled abrogation of the customary rules of
court proceedings is probably more likely to result in sloppiness and

disrespect than reassurance".'

In the United States, for example, informality of procedure in juvenile cases led
to the erosion of due process and other resultant problems which had to be
eradicated in the leading Supreme Court decision of In Re Gauit® In that
case, a 15 year old boy was taken into custody without notice to his parents, and
was accused of making an obscene telephone call. The petition filed at the
hearing the following day was not served on or shown to the boy or his parents.
The petition made no reference to the factual basis for the judicial action, stating
only that the boy was a delinquent minor. The complainant was not present at
the hearing. No-one was sworn at the hearing. Neither the boy nor his parents
were notified of his right to be represented by counsel. The boy was committed
to custody for a maximum of six years. The boy’s petition for habeas corpus
before the Maricopa County Superior Court, Arizona, was subsequently
dismissed, which decision was later affirmed by the Supreme Court of Arizona.
On appeal, the Supreme Court of the United States reversed the decision,
holding that the boy had been denied due process of law.

18 (1976) 138 C.L.R. 248.

19 E. Szwed, Family Court - Do They Provide Solutions?, Hast Legal Workshop, Institute of Advanced Legal Studies
1983, pp.4-5.
20 387 U.S. 1, 18 L. ed. 2d 527, 87 Ct. 1428.
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429  Perhaps, the lesson to be learned form Gauit and applied to family law
cases is that in advocating flexibility of procedure, we should not lose sight of
basic procedures. As Mr. Justice Fortas in Gault pointed out "... [dJue process
of law is the primary and indispensable foundation of individual freedom". This
should not be taken as suggesting that there should be no changes in procedures
in family cases, but rather as encouraging precision in the recommendations for
reform. A friendly and helpful atmosphere in family law cases is not
incompatible with due process. It is suggested, that if flexibility in family law
cases is desired, specific changes of procedure should be enumerated rather than
a blanket "informality” mandate. On the other hand, if a change in atmosphere
is what is really meant by the term "informality”, the way of altering this is by
choosing appropriate and sensitive judicial personnel? New Zealand, in
particular, would appear to have struck a reasonable balance. There, informality
has been achieved by a combination of specially appointed judges, early
counselling efforts and trials conducted "in such a way as to avoid unnecessary
formality" (Family Courts Act, 1980 section 10) together with an express statutory
prohibition against the wearing of wigs and gowns.

3 REPRESENTATION OF CHILDREN IN FAMILY LITIGATION

430 A movement in favour of the legal representation of children in family
litigation has been in evidence in recent years. This is the result of increased
understanding of the psychological development of children and an awareness
that the interests of a child are not necessarily identical at all times with those
of his or her parents. The main questions that arise in this context are the types
of situations in which the child should receive separate representation, if any, and
the identity and role of the person carrying out such representation.

Ireland

431  The Law Reform Commission has already considered the issue of
representation of children in the context of care proceedings in its Consultation
Paper and Report on Child Sexual Abuse. In the Consultation Paper,? it was
suggested that provision should be made for the appointment by the justice of an
independent representative for the child where this appeared to be necessary in
the interests of the child. It was envisaged that in many cases the justice would
take the view that the child’s interests were represented adequately by the health
board. However, some cases would arise where an independent voice on behalf
of the child would assist the court in achieving a balanced view, for example in
the case of an older child who has strong objections to the plans being made for
him or her by the Health Board.

432 The above provisional recommendation was affirmed by the Law Reform

21 See below, Chapter 8.
22 See para. 2.27.
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Commission in its Report on Child Sexual Abuse?® Its final recommendations
in this area were as follows:

) A child should have a right to be heard in care proceedings
relating to him or her, except where it appears to the court that
this would not be in the child’s interest. (Para. 3.22)

) Provision should be made for the appointment by the Justice of
an independent representative for the child where, in the
opinion of the Justice, this appears to be necessary in the
interests of the child. The person providing representation
should be legally qualified. He or she should be appointed by
the Court from among lawyers who by reason of training and
experience are competent to represent children. A panel of
such lawyers should be established. The criteria for
appointment to the panel, including the possibility of specialist
training, are matters which should be considered by the two
professional bodies. (Para. 3.22)

433 Since then, the Child Care Act, 1991, has been enacted containing certain
provisions relevant to the child’s voice in court. Section 24 provides that in any
proceedings under the Act relating to the care and protection of a child, the
court shall (a) regard the welfare of the child as the first and paramount
consideration, and (b) in so far as is practicable, give due consideration, having
regard to his age and understanding, to the wishes of the child. Section 25
empowers a court to make a child a party to all or part of care proceedings and
to appoint a solicitor to represent the child in any case where the court is
satisfied that this is necessary in the interests of the child. Where a solicitor is
appointed by the court, the costs and expenses incurred will be paid by the
health board involved in the proceedings unless the court orders otherwise.
Section 26 empowers a court to appoint a guardian ad litem for a child in care
proceedings where the court is satisfied that this is necessary in the interests of
the child. The cost incurred by a person acting as a guardian ad litem will be
paid by the health board involved in the proceedings unless the court orders
otherwise. Where a child with respect to whom a guardian has been appointed
subsequently becomes a party to the proceedings, the order appointing the
guardian will cease to have effect. Although not provided for initially in the first
draft of the Child Care Bill as approved by the D4il, this section incorporating
the notion of a guardian ad litem was inserted following the contributions made
by a number of Senators during the Committee Stage in Seanad Eireann.?*

23 LRC 32-1880.

24 See, in particular, the comments of Senator David Norris during the Second Stage: *Guardians ad fitem are court
appointed professionals who have a very specific and independent role in relation to chiidren who are the
subject of court hearings. The main job of the guardian ad /tem I8 to focus very specifically on the interests
of the child and report to the court for the purposes of the court hearings. it is not intended that the relationship
is an ongoing or therapeutic one. }t s contemplated solely with regard to the court and comes into play where
the parent is absent through iliness, death or incompetence of various kinds or is a party to contentious
proceedings...”: Seanad Eireann, Official Report, 7 March 1891, at 2088-2088.
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434 At the time of writing, the Child Care Act is being brought into operation
piecemeal and the Department of Health is still working on the details of the
rules and regulations necessary to bring section 26 of the Act into effect. Hence,
the practical implementation of section 26 remains to be seen. Nonetheless,
some insight into the prospective role of the guardian ad litem can perhaps be
gleaned from the statements made by the Minister for State, Mr. Noel Treacy,
during the final reading of the Bill in the D4il:

"The purpose of the guardian ad litem would be to represent the child,
take care of the child, observe the child and ensure that the child’s
interests arc protected beyond any doubt in the care proceedings, the
court proceedings and in the interim period. Instead of a solicitor the
court {sic] appoints a guardian ad litem or, alternatively, in the interests
of the child the court could appoint both a solicitor and a guardian ad

litem" *®

According to Mr. Treacy, it was envisaged that while the health board will be
responsible for the expenses of the guardian ad litem, it may recoup its expenses
from a party or parties to the proceedings if it can be proved conclusively that
those parties have the necessary resources to contribute to the costs.®®

The United Nations Convention On The Rights Of The Child

435 The United Nations Convention on the Rights of the Child was adopted
by the General Assembly of the United Nations on 20 November, 1989, and has
been ratified by Ireland. Article 12 of the Convention provides as follows:

1. State Parties shall assure to the child who is capable of forming his or
her own views the right to express those views freely in all matters
affecting the child, the views of the child being given due weight in
accordance with the age and maturity of the child.

2. For this purpose, the child shall in particular be provided the
opportunity to be heard in any judicial and administrative proceedings
affecting the child, either directly, or through a representative or an
appropriate body, in a manner consistent with the procedural rules of
national law.

The reference to "any judicial and administrative proceedings" in Article 12.2
means that the Child Care Act, 1991, as it stands may be insufficient to satisfy the
Convention’s requirement of representation in a much wider range of
proceedings. The reference to "administrative” proceedings suggests that there
might be a need to provide children with representation in applications before

25 Dall Bireann, Officlal Rsport, Vol. 410, No. 2, 2 July 1991, at 442.
28 Ibid.
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the Adoption Board.?

Legal Representation Of Children In Other Jurisdictions

Australia

436  The first significant federal enactment in the family law area pursuant
to Australian Constitutional power was the Matrimonial Causes Act, 1959. This
was superseded in 1975 by the most important federal enactment in the family
law area to date, the Family Law Act of that year. Rule 115A of the Matrimonial
Causes Rules, which accompanied the Matrimonial Causes Act, 1959, permitted
the appointment of a guardian ad litem for the purposes of a child being
represented in divorce proceedings. It seems that the rule was rarely used
because it placed the burden of costs on one or other litigation parties.

437  Section 65 of the Family Law Act, 1975, introduced a new provision with
respect to the representation of children. As amended, it now reads:

"Where, in any proceedings under this Act in which the welfare of a
child is relevant, it appears to the court that the child ought to be
separately represented, the court may of its own motion, or on the
application of the child or of any other person, order that the child be
separately represented, and the court may make such other orders as it
considers necessary for the purpose of securing such separate
representation”.

This clause empowered the court to grant a child separate representation in
custody or maintenance proceedings affecting the child. It was envisaged that the
cost of this representation would normally be paid from legal aid sources, and the
regulations which accompanied the Family Law Act, 1975, provided for a request
to the Australian Legal Aid Office to arrange the child’s representation.

438 In 1980, the Joint Select Committee on the Family Law Act, 1975,
examined section 65. It found that the Family Law Act intended that disputes
involving children would be resolved as far as possible by mediation rather than
adversary proceedings. The power to appoint a separate representative was
relevant to adversary proceedings, and tended to cause adjournments, delays and
extra costs. The Joint Select Committee thought that it would not be sensible for
the court to appoint a separate advocate in every contested case as "this would
involve a very large financial commitment and might be perceived as underwriting
the adversary approach to the settlement of disputes”. The Committee thought

27 In this respect, it should be observed that the Report of the Review Commitiee on Adoption Services (1884)
noted that the right of a child to be heard on an application for adoption order is not specified in law, although
the Adoption Board Is under a statutory obligation to take account of the wishes of a child over seven years of
age on the date of the application for the order, The Commitiee recommended that the law should require an
adoption agency, before it decides to piace any child with prospective adopters, and the Adoption Court {the’
creation of which was also proposed by the Committee) before it makes an adoption order, to ascertain as far
as practicable the wishes and feelings of the child and to give due consideration to them, having regard to his
age and understanding.
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that available resources should be directed towards the conciliation elements of
the court’s work and declined to make recommendations concerning the separate
representation of the child. In 1983, the Chief Justice of the Family Court issued
"Guidelines for Separate Representatives of Children Appointed Pursuant to
section 65 of the Family Law Act". However, these guidelines failed to clarify the
confusion surrounding the role of the separate representative, i.e. whether it is
to assist the Court or to provide independent representation for the child.®

439 In June, 1989, the Family Law Council of Australia produced a Report
on Representation of Children in Family Law Proceedings in which it suggested
that a clear definition of the role of the separate representative was necessary.
Noting that it was current practice for the court to order a report from a Family
Court counsellor when it required the wishes of the child to be known, the
Council was of the view that this was the proper way in which this information
should be made available to the court. If the child’s wishes were the only matter
in issue, appointment of a separate representative was not appropriate.

440  The Family Law Council recommended that in other cases the role of
the separate representative should be that of an amicus curige, a neutral and
independent assistant to the court who focuses on the position of the child in the
dispute. He or she should ensure that all evidence relevant to the child’s welfare
would be placed before the court. Therefore, he or she would act as case co-
ordinator, but would not have a role as a legal advocate nor any adversary
functions. His or her duty would be to the court and full disclosure would be the
rule. However, the separate representative would still require advocacy skills in
order to be in a position to test evidence by cross-examination.

441  Court counsellors® would be in the best position to identify early in the
proceedings the cases in which a separate representative might be required and
should indicate such necessity in their report to the court, although the
appointment of the representative should remain at the discretion of the court.
The court might also be alerted by the pleadings to the need for a separate
representative.

442  In order to avoid ambiguity, the Family Law Council proposed that the
separate representative be titled the Official Solicitor because this name reflected
the independence of the role; and that she or he be given all required rights and
powers by statute. For example, the Official solicitor could apply for costs
against another party on procedural matters or application for adjournment.
Costs would, however, never be available against the Official Solicitor. He or she
would not be allowed to appeal the case, as this would conflict with the neutral
role, but interlocutory orders could be appealed.

28 Indeed, the role of the separate representative has been described in judiclal decisions as anything between
representing the child *as counsel would ordinarily" and making a *full investigation* or reporting to the court.
Compare £. v E. (1978) F.L.C. 80-845 and Todd v Todd (No. 1) (1870) F.L.C. 80.001.

20 The Family Court of Australia has attached to it a counselling service to which resort may be had before and
during proceedings. This service Is staffed by a Principal Director of Court Counselling, Director of Court
Counselling, and Court Counsellors.
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Canada®

British Columbia

443  British Columbia instituted the office of Family Advocate by section 8
of its Unified Family Court Act, 1974, which office was confirmed throughout
British Columbia by section 2 of the Family Relations Act 1979. She or he is
authorised to act as counsel for the interests and the welfare of the child inter
alia in adoption, guardianship, custody or maintenance cases, as well as cases
involving the alleged delinquency of the child. The research in British Columbia
suggests that one major advantage of separate representation of the child is that
it promotes out-of-court settlements. Some of the suggested reasons for this are
that (1) children may be prepared to tell their own representative with whom
they wish to live, but not their parents, and faced with this information the parent
may be prepared to abandon the claim, (2) the lawyer helps to clarify and limit
the area of dispute, (3} the parents assume that the position adopted by the
children’s representative will be influential at trial and will be prepared to follow
his or her advice in order to appear to be acting reasonably e.g. attending a
meeting for the purposes of settlement.

Alberta

444  Since 1966,%' Alberta has used the amicus curiae procedure for judicial
consideration of the interests of children in custody disputes in the Supreme
Court and, later in the District Courts. The Department of the Attorney General
provides the services of some of its lawyers to act as amici curiae upon the order
of a judge of the Supreme Court. Originally, an amicus curiae was appointed on
the initiative of the trial judge, but today counsel for one of the parents often
suggests, or the parents agree to, such appointment. The amicus curige is
appointed with the "consent of counsel" and is always a lawyer. This means that
a disputing parent, through counsel, has a veto on the appointment of an amicus
curiae.

445  Certain problems with the role of the amicus curiae have been identified.
The first of these is delay. The solicitor from the Attorney General’s Department
routinely warns counsel that no home investigation report should be expected in
less than ninety days and in some cases it is much longer. The second problem
is that of finance. No specific funding appears to have been arranged for the
office of amicus curiae. The third problem relates to evidence. The amicus
curiae brings an investigative element into the proceedings, and the normal rules
of evidence (such as the rule against hearsay) do not apply. It has been
suggested that the applicable rules should be laid down, so that there are no
differences of approach between one court and another. Another problem is that
of duplication. For example, the court may appoint an amicus curiae and also
request a psychologist to compile a report.

30 The following Is a summary of some of the Canadian provinces arrangements for the representation of children
as set out in Olive M. Stone, The Child's Voice in the Court of Law (Butterworths, 1882).
3 Woods v Woods (1868) No. 41748, unreporied,
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request a psychologist to compile a report.

4.46 In addition, it appears that the amicus curiae has no function in Alberta
with respect to child protection cases and in 1981 the Alberta Ombudsman
recommended in his Special Report that consideration should be given to the
potential role of the amicus curiae in these cases. In 1976, the Institute of Law
Research and Reform in Edmonton had sponsored a report which suggested that
the amicus curiae should be able to intervene in cases of alleged abuse and
neglect as well as cases of custody, access and guardianship.*

447  In 1972, the Institute of Law Research and Reform in Edmonton,
Alberta published a Working Paper on the Family Court, in which it said that the
amicus curiae procedure satisfied an "urgent and important need". It
recommended that this service should be available in the Family Court without
expense to the litigant. It further recommended that the amicus curige should
have the right to examine and cross-examine witnesses, and the right to bring
cases back to the court if there is reason to believe that the child is not being
properly looked after by the person to whom custody is awarded.

Ontario

4.48 Provisions for the separate representation of minors have been
established for a long time in Ontario. As far back as 1881, statute provided that
the solicitor appointed by the Court of Chancery as guardian ad litem of infants
should be the first Official Guardian ad litem of infants, and successtve
Judicature Acts continued this responsibility. The Matrimonial Causes Act, 1970,
of Ontario provides that where in a petition for divorce or an action for
annulment of marriage there is a child of the marriage under the age of 16, or
a child of 16 or 17 years of age and engaged in full-time attendance at an
educational institution or through illness or infirmity unable to earn a livelihood,
the Official Guardian shall cause an investigation to be made and shall report to

the court upon all matters relating to the custody, maintenance and education of
the child.*®

449  Under the Rules of Practice and Procedure of Ontario dealing with
matrimonial causes, when a petition contains particulars of children of the
marriage, all papers and pleadings are to be served on the Official Guardian.
The report of the Official Guardian and the supporting affidavit must be served
on the parties. The Official Guardian has the right to particulars, discovery and
production in all matters touching on the custody, maintenance and education of
the child, whether or not any such matter is in issue in the proceedings. The
Official Guardian is a lawyer. The Ontario legislation specifically gives the
person appointed an independent right of appeal from any order in a custody
hearing. The Official Guardian may engage any person to make an investigation

32 S. McKeown, Representation of the infant in Legal Proceedings - Who Speaks for the Child?, Edmonton; institute
of Law Research and Reform, 1976.
a3 R.S.0. 1970, ¢.265, 5.6, as amended by the Matrimonial Causes Amendment Act, S.0. 1978, ¢.2, s.83.
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on his or her behalf. This report may be received in evidence after the
investigator has by affidavit verified it as to the facts within his or her knowledge.
Where the facts in the report are disputed, the Official Guardian may attend the
trial on behalf of the child and cause the person making the investigation to
attend as a witnéss.

4.50 In the area of adoption, the Child Welfare Act, 1980, provides that the
court may appoint a guardian ad litem of any child under the age of 18 years
either before or on the hearing of the adoption application if it considers such
an appointment is required to protect the child’s legal interest in the proceedings.
Also, where the parent of a child being adopted is under the age of 18, the
parental consent is not valid unless the Official Guardian is satisfied that the
consent reflects the true informed wishes of the parent.

4.51 However, while the legal provisions for separate representation of
children in Ontario appear to be adequate on paper, it has been said that the
arrangements are unsatisfactory in practice. Delays in custody cases are seen as
a major problem. Legal practitioners also report that the reports compiled by
the social workers of the Official Guardians Office tend to avoid controversial
matters, which means that the value of the service for children is reduced.

U.S.A.

New York State

452  The office of the Law Guardian exists in the State of New York. The
Law Guardian may represent a child in a juvenile delinquency matter or in a
child welfare matter. The stated purpose of the Law Guardian is to guarantee
procedural and substantive due process for a child. The role of a lawyer
provided for a child is similar to that of defence counsel in an adult criminal
prosecution.

Uniform State Laws

453  The National Conference of Commissioners on Uniform State Laws
produced in 1970 a Uniform Marriage and Divorce Act, which, following
amendments in 1971 and 1973, provides by section 310 for the appointment of an
attorney to represent the interests of a minor or dependent child with respect to
his support, custody and visitation. The Uniform Parentage Act was approved by
the National Conference of Commissioners on Uniform State Laws in 1973. It
is principally concerned with children born outside marriage or those born in
marriage whose paternity is in doubt. Section 9 of the Act empowers the court
to appoint a guardian ad litem where the child is a minor. The child’s mother
or father may not represent the child as guardian or otherwise.

The Connecticut Inquiry
4.54 In 1977, a study was conducted in Connecticut among eighteen attorneys
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who had represented children in divorce suits. The investigators were agreed
that there was a need to clarify the functions of the child’s advocate following this
inquiry. The advocates involved had revealed a confusion of perception of the
role of the child advocate, some seeing themselves as fact-finders, others as
advocates, and others as hybrids of the two. For example, one felt he should
withdraw from a case if he disagreed with the child’s position, another thought
he should conduct litigation in accordance with the child’s preference, and
another said that, where the child was too young to express a preference, he saw
his role as a guardian ad litem rather than an attorney. The attorneys who
identified their main task as one of fact finding to assist the judge felt that it was
necessary to take on advocacy, counselling and mediating responsibilities. In
some cases this raised the possibility of duplication and conflict with investigation
carried out by other social work agencies. Like the conclusion drawn by the
Australian Family Law Council, this study supports the view that the role of an
independent representative should be made clear.

England

The Official Solicitor™

455  In England, the Official Solicitor to the Supreme Court has certain
functions with regard to representation of children in litigation. The office was
created in 1875 and is presently confirmed by section 90 of the Supreme Court
1981. The Official Solicitor is a servant of he Crown and may at any time be
called upon by a judge to carry out an investigation or to assist the court to see
that justice is done between the parties. The Official Solicitor is appointed to act
where, if this were not done, there would be a denial or a miscarriage of justice.
The Official Solicitor does not act for private clients and is not empowered to
intervene in any proceedings without the direction of the court. The primary
duty of the Official Solicitor is to the court, but when constituted to act for
individuals, he or she has the duties associated with that role (guardian ad litem,
next friend, receiver etc.).

4.56 Cases in which the Official Solicitor may represent children fall into two
main groups. First, there are those in which relief is sought against a child in
general litigation, e.g. claims for damages or inheritance claims. Second, there
are cases where the child’s welfare is the subject of the dispute. In these latter
cases, the Official Solicitor acts not only as guardian ad litem, but also as
solicitor.®

4.57 Until 1981, the increase in use of wardship was reflected in the increased
demand for the services of the Official Solicitor. A Practice Direction in 1981
was intended to limit this involvement. It is now the practice to join the child as

34 Clarke, Hall & Morrison on Children, 10th ed.

35 There are three types of case in the second group: (i) applicant as guardian ad /item in High Court adoption
applications (Governed by Adoption Rules 1984); (iIl) applicant under the Matrimonial Causes Rules 1977, and
(il wardship proceedings where the child Is to be Jjoined as a party (R.S.C. Ord. 90 1.3(2)}.
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a party in wardship proceedings and to ask the Official Solicitor to represent the
child only in special circumstances.*® A report from a court welfare officer will
usually be considered sufficient. However, the increase in High Court adoption
applications again extended the Official Solicitor’s activities in representing
children.

458  The Official Solicitor may be appointed by a judge or registrar, of his or
her own motion or on the application of a party. As guardian ad litem of the
child, the Official Solicitor does not have the custody of the child nor is he or she
a welfare officer. The function of the Official Solicitor is to place before the
court, generally in the form of a report, the evidence which she or he considers
to be material on the child’s behalf, and where necessary, to instruct counsel to
present the case at the hearing,

Guardians Ad Litern

4.59 Concern for the representation of children in care and related
proceedings was voiced in 1974 by the Field Fisher Report, following the tragic
case of Maria Colwell, who died as a result of abuse by her mother and
stepfather after a care order was discharged. The Children Act, 1975, provided
for the establishment of panels of guardians ad litem and reporting officers in
adoption and freeing proceedings, as well as in care and related proceedings
where there might be a conflict between the child and his or her parents. In
November 1976, that part of the Act which amended the Children and Young
Persons Act, 1969, was partially implemented to provide for the appointment of
a guardian ad litem where there is an unopposed application for the discharge
of a care order (unless the Court is satisfied that to do so is not necessary for
safeguarding the interests of the child or young person). The remainder of the
section was not brought into effect until May 1984.

460  The guardian ad litem is an independent social worker appointed in each
case by the court. Upon appointing a guardian ad litem, the justice or justice’s
clerk must also consider whether the juvenile should be legally represented and
may direct that the guardian ad litem is to instruct a solicitor to represent the
child. The guardian ad litem, acting in conjunction with the solicitor, must
consider how the case is to be presented for the juvenile and must instruct the
solicitor, unless the solicitor considers, having taken into account the views of the
guardian ad litem, that the juvenile wishes to give instructions which are in
conflict with those of the guardian ad flitem and that he or she is able to give
instructions on his or her own behalf.

4.61 The duty of the guardian ad litem is to safeguard the interests of the
child in court proceedings. His or her functions include interviewing persons,
inspecting records and reports and obtaining professional assistance. In some
cases, the guardian ad litem may feel that professional assistance is required, such

36 Practice Direction [1982] 1 All E.R. 319, [1982] 1 W.L.R.118.
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as specialist assessment of the child by a paediatrician, child psychiatrist,
educational or clerical psychologist, neurologist, or radiologist. If the child is the
subject of an interim care order, permission must be sought from the local
authority. Otherwise, consent must be obtained from the person with custody of
the child. If the guardian ad litem is refused permission to obtain professional
assistance, he or she may refer back to the court for directions, consider making
the child a ward of court, or place the decision made by the local authority under
judicial review. After full investigation, a guardian ad /item writes the report.
This is sent to the Court, with a request that it be distributed to the relevant
parties in the proceedings, if time is available. If time is short, the report may
be distributed by the child’s solicitor to the parties after obtaining permission of
the court.

The Children Act, 1989

4.62 The Children Act, 1989, introduced radical changes into the private and
public law affecting children in Britain. As regards and appointment of
guardians ad litem, the Act provides in section 41(1) that in certain proceedings,
a guardian ad litem must be appointed unless the court is satisfied that it is not
necessary to do so in order to safeguard the child’s interests. These proceedings
are listed in section 41(6) of the Act and relate mainly to care and supervision
and to orders under Part V of the Act, principally emergency protection and
child assessment orders. As under the old arrangements, local authorities are
responsible for the payment of fees, allowances and expenses of guardians. Rules
of Court will require guardians to be appointed earlier than they often were
under the old law.

463  The guardian is expected to play a role throughout proceedings so that,
for example, he or she may advise the court about the making of interim orders,
or questions relating to contact with the child. Under section 41(10), the
guardian may also apply for directions to be made or for interim orders to be
discharged if they are no longer needed. Andrew Bainham notes that under this
new provision, the guardian ad litem is "more than a mouthpiece” for the child.
His or her duty is to safeguard the interests of the child, and while this includes
ascertaining the child’s wishes, the child’s wishes and interests may not be

synonymous.*’

464  Another significant change made by the Act concerns the appointment
of a solicitor on behalf of the child. Under section 41(3) and (4), the court may
appoint a solicitor for a child if no guardian ad litem has been appointed, where
the child has sufficient understanding to instruct a solicitor and wishes to do so,
or it appears to the court that it would be in the child’s best interests. Such
appointment is at the discretion of the court. It is understood that if both a
solicitor and a guardian ad litem are appointed, the solicitor will represent the
child in accordance with the guardian ad litem’s instructions. However, if the

37 Andrew Bainharn, Children - The New Law - The Chiidren Act 1888 (Bristol: Jordan and Sons, 1880), at p.182.
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child is old enough to give instructions, the solicitor will take directions from the
child, which may be important where the child disagrees with that guardian ad
litem’s view of his or her best interests. Bainham observes that this may have the
unfortunate consequence of leaving the guardian ad litem without legal
representation.

4.65 In recent years a problem has come to light in the operation of the
guardian ad litem system in England. In theory the guardian ad litem is an
independent social worker appointed from a panel of expert social workers by
the court. The panel is administered by the local authority which has
responsibility for providing the members of the panel with preparation and
training. According to Christopher Jackson:*

"the idea of panels from which the court could appoint experienced
social work professionals to assess the plans and proposals of the local
authority in a particular case, to assess and report to the court in the
interests of the child and to arrange the separate legal representation of
that child if and when that was thought to be appropriate was an
excellent one. It was an idea way ahead of anything that had previously
existed and was universally welcomed. However the notion that these
panels should be set up, administrated, managed and financed by the
local authorities, an authority that is almost invariably a party to the
proceedings in which the guardian was operating, was a very poor idea".

The Report of the Joint Working Party of Members of the Association of
Directors of Social Services, the Association of County Councils and the
Association of Metropolitans Authorities, published in February 1986, stated:

"almost all sources doubted whether true independence could be
compatible with the local authority responsibility to set up, administer,
train and finance the panels ... the extent to which a panel could be
really independent if it is appointed by a group of local authority staff
who have an involvement in perpetuating the child care practice of that
local authority is doubted."

466  The 1991/92 Annual Report of the Children Act Advisory Committee
refers to the problem® and states:

"Concerns have been expressed to the Committee about whether the
independence of a guardian ad litern might be compromised by being a
paid employee of a local authority. The Committee acknowledges the
substantial safeguards taken to preserve the independence of guardians
ad litem and accepts that funding, of itself, need not threaten
independence. Equally, it is conscious ... that it is essential that the

38 Reporting on Children, the Guardian Ad Litem, the Court Wetfare Officers and the Children Act 1688, (1882)
Family Law Quarterly 252.
39 Annual Report, Chapter 4, p.29.
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court and the public should have confidence in the independence of the
guardians ad litem and that the guardians ad litem themselves should
feel confident of their independent status."

467 A similar difficulty arises in England in relation to the re-appointment
of guardians ad litem which, under guidance from the Department of Health, is
carried out every three years. A guardian ad litem who has questioned the local
authority’s handling of cases could reasonably feel that his or her re-appointment
might be threatened, because the officers of the authority whose cases he or she
is investigating are involved in the re-appointment.

468  An associated problem is that local authorities claim not to have been
given adequate funds to run the panels. Local authorities which attempt to
manage the quality of the service of the panel are accused of interfering with the
independence of the guardian. The panels have not been able to cope with
demands for guardians and in some areas this has lead to delays in processing
cases through the courts. Worse than this, in many areas it has led to Justice’s
clerks deciding not to appoint guardians in cases where it would otherwise be
thought appropriate.

Conclusions

4.69 Amongst the members of the Working Group on Family Courts, two
clearly discernible points of view emerged on the separate legal representation
of children in family law proceedings. On the one hand, reservations were
expressed about the idea on the grounds that involvement of children in custody
proceedings, for example, may result in pressure being brought to bear on the
child to choose as between the parents. It was also felt that financial
considerations militated against the notion of separate representation of children,
particularly since the Probation and Welfare Service might be adapted to fulfil
a similar function. Moreover, proceedings could be unnecessarily protracted by
virtue of the presence of a third legal representative who might wish to introduce
a new set of witnesses.

4770  The second point of view was that separate representation of children
was desirable in principle. This view was premised on the belief that there could
be a need for a child-centred brief in proceedings where the interests of the child
were not necessarily ad idem with those of the parents or the health board.
While some adherents of this view thought separate representation to be essential
in all child care proceedings, most were of the opinion that the judge should have
discretion to decide whether or not the appointment of an independent
representative was necessary to represent the child’s interests. On the whole, it
would appear that the experience of other jurisdictions in relation to the separate
representation of children has been a positive one.
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Q)] THE PRIVACY OF FAMILY PROCEEDINGS
(a) Public and media access to hearings

Ireland

471  Article 34(1) of the Constitution provides that "Justice shall be
administered in courts established by law... and save in such special and limited
cases as may be prescribed by law, shall be administered in public". Section
45(1) of the Courts (Supplemental Provisions) Act, 1961, provides that "Justice
may be administered otherwise than in public in ... matrimonial causes and
matters ... and minor matters." Minor matters are cases involving children. The
general practice is not to admit the public or the media to family proceedings.

472  There are a number of other provisions laying down restrictions in
respect of specific proceedings. Rule 17 of the Circuit Court Rules (No.6)
1982 provides that applications under the Rules shall be heard otherwise than
in open court (i.e. applications under the Guardianship of Infants Act, 1964, the
Family Law (Maintenance of Spouses and Children) Act, 1976, and the Married
Women’s Status Act, 1957). Section 25(1) of the 1976 Act provides that
proceedings under the Act shall be heard otherwise than in public, while sub-
section (2) provides that proceedings in the High Court and Circuit Court under
the Act shall be heard in chambers. Section 14 of the Family Law (Protection of
Spouses and Children) Act, 1981, makes similar provision. Section 12(4) of the
Married Women’s Status Act, 1957, confers a discretion to hear the case in
private, while section 10(6) of the Family Home Protection Act, 1976, requires all
proceedings to be heard otherwise than in public. Proceedings under the Judicial
Separation and Family Law Reform Act, 1989, are to be heard otherwise than in
public (section 34). Section 29 of the Child Care Act, 1991, provides that care
proceedings will be heard in private.

Other Jurisdictions

473  In general, other countries examining the issue of privacy in family law
proceedings have agreed that a balance must be struck between openness and
privacy. While the litigants in family cases are entitled to a degree of privacy, the
public is also entitled to know the way justice is being administered in the courts.

Canada

474  The Law Reform Commission of Canada recommended that family
proceedings should be closed to the public subject to a discretion in the court to
admit persons with a bona fide public or private interest:

We believe that legislative provisions should prevent undue publicity and
promote private hearings and the confidentiality of court records. The

40 8.1 No.58 of 1882,
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parties, the judge and auxiliary personnel should have every opportunity
to examine the total situation with a view to achieving reconciliation,
amicable settlement or the most appropriate judicial disposition.
Although this necessitates some degree of privacy and confidentiality, it
should not be confused with total secrecy. The public is entitled to
know the way justice is administered in the courts; no court should be
permitted to operate in secrecy.'

The Commission also envisaged that representatives of the media would be
admitted to the court.*?

New Zealand

475 Section 159(2) of the Family Proceedings Act, 1980, provides that the only
persons entitled to be present during the hearing of any proceedings under the
Act (other than criminal proceedings or proceedings for contempt of court) are
officers of the court, the parties and their lawyers, witnesses and any other
person whom the Judge permits to be present. Subsection (3) provides that any
witness shall leave the courtroom if asked to do so by the Judge. Subsection (5)
provides that nothing in the section shall be construed to limit any other power
of the Court to hear proceedings in private or to exclude any person from the
Court.

Australia

476  The issue of publicity in family proceedings in Australia is a controversial
one. Originally, section 97(1) of the Family Law Act, 1975, provided that
proceedings in the Family Court or in another court exercising jurisdiction under
the Act would be held in closed court. This was subject to section 97(2) which
provided that relatives, friends, marriage counsellors, welfare officers, legal
practitioners could be present in court unless the court ordered otherwise. In
1980, the Joint Select Committee on the Family Law Act examined the issue.
The Committee took into account the divided view of the judges of the Family
Court and of the legal profession. Some felt that the court should be opened so
that justice could be seen to be done, while others were of the view that the court
should remain closed because of the private nature of family law disputes and
because publicity or trials would negate the Family Court’s attempts to make
litigants feel relaxed. The Committee concluded that "the decision to close the
Family Court to the public went further than was necessary to protect the privacy
of the parties to proceedings in the court’. It recommended that the Family
Court be opened to the public, provided that the judge retained a discretion to
exclude persons from the court.

4.77 In 1981, Judge Opas of the Family Court was assassinated. This was
seen by some as evidence of bad feeling associated with the secret nature of the

41 Working Paper No.1, The Family Count, p.36.
42 1bid.
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court. As one textbook records:

"[The] Family Court was acquiring the image of a Star Chamber, or
secret court, that its procedures were often unjust and that because of
its secret nature it was impossible for the man in the street to know what

it was doing".*®

4.78 Two other factors have been identified as fuelling the change from
closed courts to open courts. The first was the fact that the Family Court of
Western Australia has always been open and yet few members to the public did
in fact attend. The second factor was that the change in grounds for divorce
removed the curiosity aspect for the prurient: "in other words, individuals who
gained some perverse pleasure from watching the conduct of a case, say involving
adultery or cruelty, would not find the same interest in irretrievable breakdown
of marriage evidenced by 12 months’ separation".* The Family Law Amendment
Act, 1983, replaced the original subsections 97(1) and (2) with sub-sections
providing that all proceedings under the Act were to be heard in open court,
subject to the court’s power to make a number of orders directing who could or
could not be present in court.*®

(b)  Publication of details

Ireland

479  Certain general restrictions concerning publication of reports of judicial
proceedings are contained in the Censorship of Publications Act, 1929, some of
which touch on family cases indirectly and some directly. Section 14(1) of the
Act provides that it is unlawful to publish in relation to any judicial proceedings
(a) any indecent matter the publication of which would be calculated to injure
public morals, and (b) any indecent medical, surgical or physiological details the
publication of which would be calculated to injure public morals. A person who
publishes matter of this kind is guilty of an offence and liable on summary
conviction to a fine not exceeding £500 or, at the discretion of the court, to
imprisonment with or without hard labour for a term exceeding not six months,
or to both.

480  Subsection 14(2) provides that it is unlawful to publish any matter in
relation to proceedings for divorce, nullity of marriage, judicial separation or
restitution of conjugal rights, with the exception of:

(a) the names, addresses and occupations of the parties and witnesses;

b) the court, the name of the Judge, and the names of the solicitors and
43 Finlay, Sradbrook, at p.50.

44 Bates, /ntroduction to Family Law (1987), p.8. )

45 In this regard, the case of in the Marmlage of A should be noted, in which Lambert J. held that the principles

of natural justice govern the exercise of the court's discretion in this respect, and that these principles must
prevall other than In exceptional cases; (1986) 10 Fam. L.R. 485 at 488.
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counsel professionally engaged in the case;
(c) a concise statement of the charges, defence, and counter charges;
(d) any point of law raised and the decision thereon;

(e) the summing up of the Judge and the findings of the jury or the decision
of the court and the observations of the Judge when pronouncing
decision.

481  The restrictions in section 14 do not apply to, inter alia, law reports not
forming part of any other publication and consisting solely of reports of
proceedings in courts of law, or any publication of a technical nature bona fide
intended for circulation among members of the legal profession or medical
profession. Although publishers of law reports are not subject to section 14
restrictions, in practice, names, addresses, and distinguishing features of the
parties are erased from all reports, as well as from unreported judgments.
Section 31 of the Child Care Act, 1991, prohibits the publication or broadcast of
any matter that would serve to identify a child who is the subject of care
proceedings.

Other Jurisdictions

Canada

482  The Law Reform Commission of Canada recommended that
representatives of the media should be allowed to attend and report family law
proceedings, but that their reports should not include particulars that would lead
to identification of the parties. It recommended further that steps should be
taken to ensure the publication of decisions in professional journals.*®

New Zealand

4.83 Section 169 of the Family Proceedings Act, 1980, prohibits the publication
of any report of proceedings under the Act (other than criminal proceedings or
proceedings for contempt of court) except with the leave of the Court which
heard the proceedings. Subsection (2) authorises the publication of the names
and addresses of the parties, the name of the judge, and the order of the court
in the case of proceedings for the dissolution of marriage, unless the court orders
otherwise. Section 169 does not apply to the publication of any report in any
publication that is of a bona fide professional or technical nature, and is intended
for circulation among members of the legal or medical professions, officers of the
Public Service, psychologists, advisers in the sphere or marriage counselling, or
social welfare workers.

48 Law Reform Commission of Canada, Working Paper No. (1}, The Family Court {January 1974}, at p.36.
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Australia

484  In Australia, section 121 of the Family Law Act, 1975, originally provided
that a person could not publish a report that proceedings had been instituted or
any account of evidence in proceedings. Exceptions to the ban on publication
were the printing of transcripts and court documents, and bona fide publications
intended for professional use. The publication ban could be relaxed at the
discretion of the court, such as where the assistance of the public was requested
in the tracing of a child, or where there had been a serious contempt.

485 A majority of the Joint Select Committee on the Family Law Act (1980)
were in favour of relaxing the publication restrictions because the existing
provisions were "too restrictive and inhibit proper public debate concerning the
work and performance of the court”. However, it acknowledged that certain
parties might be vulnerable to exploitation of their affairs by the media. It
recommended that the publication of the details of proceedings under the Act
should be permitted, provided that the names of parties and any other identifying
information were prohibited from disclosure, and that severe penalties could be
imposed for infringement.

486  Section 121(1) of the Family Law Act as amended prohibits the media
publication of any account of family law proceedings which identifies any party
to the proceedings, or any person related to or identified with any party or a
witness.  Section 121(9) exempts from the provisions of section 121
communications concerned with the proceedings themselves, communications
involving bodies responsible for discipline in the legal profession and legal aid
organisations. Neither do the provisions apply to publications directed by the
court or to publications of a technical or professional character, such as law
reports, textbooks or periodical articles.

Previous Proposals For Reform In Ireland

487  On the subject of the privacy of family law proceedings in general, the
Joint Committee on Marriage Breakdown underlined the importance of public
scrutiny acting as a check on arbitrary decision-making in its 1985 Report:

The reasons why family proceedings are dealt with in private, sometimes
referred to as in camera, is that frequently evidence in the case refers to
personal and intimate aspects of the parties’ lifestyle. If such matters
were deal with in open court, many who have a just cause of action
might be deterred from proceeding further ... In camera hearings do,
however, have a detrimental side-effect. Public scrutiny is the natural
enemy of arbitrariness and injustice in a legal system. Our courts, while
hearing family cases, have operated without this salutary check. When
decisions are made in private, members of the general public can often
misunderstand what takes place in the court. This can diminish
confidence in the fairness of the administration of justice in this
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particular field.””

488  As regards the publication of details, the Committee further
recommended that written court judgments should be publicly accessible, but
designed to ensure the anonymity of the parties.

47 Report of the Joint Committee on Marriage Breakdown (March 1985), at p.110.
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CHAPTER 5: SUPPORT SERVICES

501  Family law cases differ from many other cases in that the particular issue
in dispute usually arises in the context of a broader family problem, and in the
even broader context of social problems such as poverty and alcohol abuse. The
disposition of a family case does not usually terminate the dispute nor erase the
problem. The social and personal problems giving rise to the dispute cannot be
solved by the legal and adjudicative process alone. Consequently, a number of
professions play a role in family cases in addition to the legal profession. In the
court setting, these would include the police, expert witnesses such as doctors,
psychiatrists, and psychologists, and the probation and welfare service. Also, a
family in a state of conflict might interact with the health boards and the welfare
services. Another group involved with family litigants are persons who
participate in counselling or mediation, whether privately or through the Family
Mediation Service. These groups of professionals may be grouped under the
general heading of "Support Services".

502 A recwrring complaint in other jurisdictions is that there is insufficient
co-ordination between the court and the existing support services. Clearly one
aspect of this is the fact that each of the groups has limited knowledge of the
other’s work - an issue which is addressed below in Chapter Six. The issue being
examined in this Chapter is whether support services should be better organised
at a structural level. Specific concerns that arise in this context include, for
example, the fact that the court does not have panels from which to draw expert
witnesses - the choice of psychologist or medical practitioner being left to the
individual litigant. Also, until the Family Mediation Service is established on a
nationwide basis, it cannot properly be said that the courts dealing with family
cases are fully supported by mediation services. There is no structure in place
which allows litigants to transfer back and forth between a mediation service and
the court service as required at different stages of the case.
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503  There may be a need for certain services which, at present, simply do not
exist. For example, there is no accredited panel of professionals from which the
courts can appoint a children’s representative for the purpose of court
proceedings. Another service which is said to be lacking is an information and
intake service which would provide potential or actual litigants with advice and
basic information about the availability of other services. Calls have been made
for the establishment of effective enforcement services so that the administrative
back-up necessary to give effect to and supervise the operation of court orders
would be forthcoming.'

Ireland

5.04  1In 1985, the Joint Committee on Marriage Breakdown reported that “one
of the most disturbing aspects of the present court structure” was the lack of any
proper in-court service.” It recommended that a comprehensive welfare service
should be set up which would be staffed by social workers with experience in
marital difficulties. The aim of this service would be to:

(a) carry out investigations into family circumstances on behalf of the court;
(b) report to the court on family circumstances;
(¢) arrange for the provision of further professional advice such as the

assessment of children by a child psychiatrist or psychologist;

(d) help the parties with the practical difficulties resulting from their marital
problems such as child care and finance;

(e) provide referral to other agencies, such as mediation and counselling;
and
® provide support and assistance for the members of the family before and

after proceedings.’

505  While an in-house service with this level of sophistication has not yet
been established, two particular support services already in existence in Ireland
deserve closer examination because they already fulfil certain of these functions
and because of their potential to assist the courts administering family law with
even more efficiency. These services are the Probation and Welfare Service and

1 In this respect, see the concluslons of P. Wardin Report on the Financial Consequences of Marital Breakdown
{Combat Poverty Agency, 1890) that only 13% of live maintenance orders were fully paid up and that 77% were
more than six months in arrears. Similarly, it Is said that there is a need to supervise the effect of custody
and/or access orders, since many arrangements with respect to children may deviate considerably from the court
order dealing with custody or access as time goes on. The issue of enforcement in the context of family law
orders is, however, outside the scope of this Consultation paper as it is a complex and self-contained area which
would merit separate and detailed examination. We note simply that there may be a need to develop an
effective enforcement service without in any way suggesting how this might be achieved.

2 Report of the Joint Committee on Marriage Breakdown (April 1985), at p.107, para. 8.7.

3 bid, at pp.107-8, para. 9.8.
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the collection of statistics.

(1) The Probation And Welfare Service And Family Cases*

506  Although the Probation and Welfare Service of the Department of
Justice is already well developed, calls have been made from within the service
itself for institutional restructuring in order to enable it to deal more effectively
with family law cases. At present, the service plays a significant role primarily
in family cases before the District Court. Work in family cases is carried out by
probation and welfare officers around the country as one part of a wider range
of duties. One of the officers attached to Dolphin House in Dublin deals
exclusively with family work.

507  When a family case comes on for hearing, the judge will sometimes
adjourn the case to allow the probation and welfare officer to investigate the
circumstances of the family and will occasionally order a report. Reports are
ordered mainly in custody/access cases, cases where barring orders are sought,
and only very rarely in maintenance cases. The probation and welfare officer’s
work includes meeting with the family members, and other persons who might be
in a position to provide relevant information, such as neighbours, friends,
relatives or school teachers. Usually, the parties are asked to attend a first
interview in the officer’s office, where it is explained that the process is voluntary.
The officer goes over the court proceedings to date, looks at the marital history
and the difficulties leading to the litigation in question. In a custody/access case,
the aim of the first interview is to focus the parties’ attention on the welfare of
the children.

508  After the first interview, the officer undertakes the investigation,
interviewing the parties separately, the children (with or without a parent, or each
other) and other persons. Often the officer undertakes a form of counselling,
which may result in the parties resolving their differences. If such is the case the
court case may be abandoned or a consent order made. The officer may also
advise one of the spouses to seek counselling or assistance of a particular nature,
such as where the spouse suffers from alcohol or psychiatric problems, or where
a spouse has been raped. If there is some suspicion of child abuse, the officer
might ask the mother to try to bring the child to the hospital and to bring it to
the attention of the Garda Siochdna. The investigation process of the officer
takes approximately 6-8 weeks.

5.09 If the officer is requested to write a report, the report will include all the
necessary information about the dispute and the family background, and will, if
appropriate, record the view of the children of the family. The format of a
report has become standardised over the years and usually is as follows: family
background, details of children, marital situation, marital difficulties, unusual

4 Information obtained from Mr. Chris O'Toole, Senior Probation Officer (Wheatfield), Mr. Anthony Cotter, Senior
Probation Officer (Smithfleld), and The Probation and Welfare Service and Chil Family Law (Probation and
Waelfare Officer Branch, U.P.T.C.8.).
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features of the case, and assessment. In barring cases, however, the report will
not include any recommendation unless there is extreme danger of a physical
nature to a spouse or the children.

510  The report may be made available up to a week before the hearing if
requested, except in areas where the case build-up is such that the probation
officers have difficulty producing the report in time for the hearing itself.
Because of the problems of staffing and delay, it is difficult to make the report
available to the legal advisers far in advance of the hearing. If a copy of the
report is not yet ready, the officer will usually indicate the general contents of the
report to the parties involved in advance of the hearing. The officer is present
in court at the hearing and may be cross-examined on the contents of the report.

511 The Probation and Welfare Service does not provide a comprehensive
service in family law cases. At Circuit Court level, there is no service outside
Dublin and in Dublin the service is rarely used. The service which operates at
District Court level is inadequately staffed. Officers outside Dublin carry heavy
case-loads. There is now only one officer attached to District Court 11 in
Dublin, with the result that there is currently a delay of 12 months in the
provision of reports requested by the judge. Until 1990 there had been the
equivalent of two and a half officers servicing the Court with an average
reporting time of about three months.

5.12  The absence of a statutory basis for the work of the probation service in
family cases has been criticised. A paper published by the Probation and
Welfare Officer Branch of the U.P.T.C.S. says:

"While there is a legislative basis under the Probation Act, (1907),
Criminal Justice Act, (1984), and the Misuse of Drugs Act, (1977), for the
work of the service in the criminal courts, no such legislative basis exists
in the family law area. Largely because of this void, the Service’s
involvement in the family law area has evolved in rather haphazard and
erratic fashion. Involvement was dependent on the attitude and
approach of individual Justices and Judges .. The purpose of this
branch at this time is to seek legislation to provide for and clarify the
role of a Court Welfare Service in civil cases, with a view to ensuring the
rights and dignity of individuals in their contact with us and to delineate
for the judiciary what roles we can realistically and properly perform”.

It appears that the probation service has not undertaken the task of preparing
reports under Section 11 of the Guardianship of Infants Act, 1964, as inserted by
the Judicial Separation and Family Law Reform Act, 1989, because of insufficient
staff to meet the case-load.

5.13  The paper referred to above suggests that the criminal and civil work of
the probation service should be distinguished and that a civil section within the
service should be set up to be known as the Court Welfare Service. This would
deal with two distinct areas of work. The first would include marriage
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counselling and conciliation®, and the second the assessment and report-writing
function. "Marriage counselling" is defined as a service "offered to parties who
wish to live together but want to resolve problems which have arisen and to
improve their relationship”. "Conciliation" is defined as a service "offered to
parties who wish to live separately but are unable to agree on the terms of such
a separation” and which would help them "to reach mutually acceptable decisions
with regard to matters arising from the breakdown of their marriage, especially
the continued constructive parenting of their children". It has been said that the
counselling and conciliation service, on the one hand, should be distinguished
from the report writing function, on the other, in that no one officer should
perform both tasks in the same case.

514 It has also been suggested that there should be a research and
development officer to collect information and statistics about the family work
of the probation and welfare service, for example on training needs, trends, the
writing of reports and stress involved in the work. From the point of view of
professional support in relation to the build-up of stress, it is worth noting that,
in addition to a monthly meeting held to discuss case-load and progress, there
is considerable informal discussion of cases between officers.

(2)  Statistics And Other Information

515  Although the collection of statistics and other information about the
disposition of family cases in the courts may not be a support service in the
strict sense, it is an activity which is considered crucial to the monitoring and
improvement of the family law system in all the jurisdictions studied. In the
present section, we examine the type of statistics that might be required, and the
present method of collecting statistics about family cases, together with the
changes presently being implemented by the Department of Justice.

(a) Types of statistical survey

516 At the minimum, a proper system of collection should include statistics
on the number of applications made and orders awarded, figures on enforcement
and details of the grounds upon which certain reliefs (such as orders for judicial
separation and nullity decrees) are made. There is also need for systematic
research and information-gathering concerning the mature of orders made in
matters involving judicial discretion, such as the level of maintenance orders, the
length of barring orders, and child custody and access arrangements. Statistics
and research would be of immense benefit to several groups including litigants
and practitioners. To take one example, if research revealed that court orders
on the issue of custody are not adhered to in practice and that parties implement
their own arrangements after a certain period of time, judges would bring the
benefit of this knowledge into the decision-making process. Similarly, further
information about settlements and adjournments might suggest areas where

5 The term *congcillation® is used but the definition in the Paper, set out above, suggests that it is similar to
‘mediation’.
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mediation services would be most effective. The lack of comprehensive
information about court business means that problem areas, such as delays or the
actual sums of maintenance awarded, or the number of spouses absconding from
the country, are concealed. A thorough statistics and research service might also
study the views of litigants availing of the family law system, so that an accurate
picture of litigants’ experiences in the courts can be formed.

517 At present, statistics on the family law business of the courts are
compiled by the Department of Justice. Those regularly have been confined to
cases in the District Courts, and even this information is limited. For example,
the 1993 Statistical Abstract published by the Central Statistics Office gives the
figures for the number of applications in the District Courts for various forms of
relief in family law. No other details are given, not even the number of orders
made. No information is given concerning applications to the Circuit Court or
the High Court.

(b) Methods of collecting statistics

5.18 The collection of statistics is effected by court clerks and registrars for
the Department of Justice. It appears that these persons are reluctant to
undertake this activity, partly because their traditional function is to organise and
expedite court business, and partly because courts are short-staffed in any event
and compiling statistics represents an extra burden. Collection of family law
statistics is also hampered by the fact that the extraction of information on family
cases involves the clerk going through all the civil case files individually.

519  The Department of Justice appears anxious to obtain further and better
statistics on court business, including family cases. It feels that this is essential
for the proper administration of the system, for providing information to the
public, and for providing legislators and researchers with necessary data. The
Department is presently implementing a new system of collecting information.
Thus far, this is limited to Circuit Court business. In the family area, the forms
cover Circuit Court business under the Judicial Separation and Family Law
Reform Act, 1989, and will aim to extract information on the applications made,
the number of orders granted, the male/female breakdown of litigants, the type
of property involved and the grounds for separation. The department is also
encouraging clerks to make quarterly returns instead of annual returns.

Support Services In Some Other Jurisdictions

520 In the present section, we examine the kinds of support services available
in other jurisdictions as well as various proposals for reform thereof. Studies of
support services in other jurisdictions have been somewhat limited.
Understandably, attention has been devoted mainly to the operation of the courts
themselves. To the extent that improvements in support services have been
advocated, they have tended to concentrate on the availability of counselling and
conciliation services to the court. Information services, expert panels, and panels
of children’s representatives do not appear to have received significant attention.
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However, stress has been laid repeatedly on the need for statistics and research
in the family law area.

Australia
521  In Australia, there are three support services to the courts administering
family law which are of particular interest:

1) Counselling Service: The Australian Family Court has attached to it a
large counselling service which offers both counselling and conciliation.
This service is complemented by the existence of marriage counselling
organisations in the community which may be "approved" under the
Family Law Act 1975 and funded by Parliament.

2 Australian Institute of Family Studies: The Australian Institute of Family
Studies was set up by the Family Law Act, 1975, which provided that its
functions would include (a) the promotion, identification, and
development of understanding of the factors affecting marital and family
stability in Australia through the conduct of research and other means,
with the object of promoting the protection of the family as the natural
and fundamental group unit in society; and (b) advising and assisting the
Attorney General in relation to the making of grants for purposes
related to the functions of the Institute and supervising the employment
of such grants.

3) Family Law Council: The Family Law Act, 1975, also provided® for the
establishment of a Family Law Council consisting of persons appointed
by the Attorney General, comprising a Judge of the Family Court, other
judges, officers of the Public Service, representatives of marriage
counselling organisations and other persons. The function of the
Council is to advise and make recommendations to the Attorney General
either of its own motion or upon the Attorney General’s request, on the
working of legal aid in family law proceedings, and any other matter
relating to family law. The Council must present an annual report to the
Attorney General.

Canada

522 In 1974, the Canadian Law Reform Commission noted that the successful
operation of a Family Court requires "that administrative counselling, conciliation,
investigative, legal and enforcement services be made available to promote
reconciliation and, where this is not possible, to promote pretrial settlements of
collateral issues ..."" Accordingly it recommended that the following services
should be attached to a unified family court: (1) information and intake service;
(2) counselling and conciliation services; (3) investigative services, and (4)

6 S.115.
7 LRC Canada, Working Paper No.1, The Family Court (January 1934), p.17.
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enforcement services.

)

&)

3

(4)

110

Information and Intake Service: Personnel would be engaged to deal with
inquiries from individuals. They would determine the nature of the
client’s problems, provide information on the various support services in
the community, and advise on the possible courses of action open to the
client. Usually, contact with this service would be brief and the client
would be referred to an appropriate social, medical or legal agency or
individual. Use of the service would be voluntary.

Counselling Services: Pre-marital counselling would be excluded from the
service. The service would deal with conciliation counselling and post-
adjudicatory counselling. The latter would deal with issues which arise
after a divorce has been granted.

Investigative Services: The Coemmission referred to the use of the
probation service to prepare pre-sentence reports in juvenile delinquency
proceedings and the use of investigative reports in custody, wardship,
adoption and neglect proceedings. It proposed that reports would be
made available in cases involving maintenance applications because the
use of adversary procedures to determine the means and needs of the
parties was not only time-consuming but also tended not to reveal the
true state of affairs. It proposed that judges should also have the power
to order investigative reports in custody cases. The Commission
proposed that investigative services should be attached to the court and
that the "objectivity of an investigation or investigative report is more
effectively guaranteed by right of scrutiny and cross-examination being
afforded to the parties or their counsel than by any physical segregation
of investigative services from the court”. However, it felt that some such
services could be left outside the court, such as investigations by child
welfare authorities in cases involving adoption, wardship and neglect.

Enforcement Services: The Commission was strongly of the view that a
unified family court should take more responsibility for securing
enforcement of its orders, to be achieved through auxiliary services.
Although the operation of enforcement services would be worked out
according to local conditions, the functions of these services would have
to include:

- receipt and disbursement of moneys paid under court orders;

- maintenance of records and accounting systems to ensure an
up-to-date picture of the status of court orders;

- action to ensure that any default is explained and that it is
made good; and

- development of an effective system of tracing the spouse or



5.23

parent who has disappeared.

The Commission also stressed the need for the collection of statistical

and other data for the following reasons:

5.24

"First, it permits the court to discharge its obligation to keep the public
informed and enables it to focus public attention on weaknesses or
defects in the court or in the community at large, thus bringing pressure
to provide more adequate resources to contribute to the constructive
resolution of family problems. Second, relevant data is also required to
promote more effective administrative procedures and to ensure that the
manpower in the court is used to its fullest advantage .. Third,
statistical and social data can provide a secure basis for assessing the
effectiveness of auxiliary services and of dispositions made of the court".

In our examination of the courts in the Canadian provinces dealing with

family cases, it emerged that many courts had attached to them a
counselling/conciliation service. However we were not made aware of the
existence of information and intake facilities, enforcement services, data
collection services or investigative services.

England

5.25

In addition to judges, registrars, magistrates and solicitors, other groups

of professionals involved in family cases in England include:

(D

2

3)

“4

)

Local authority social services: One of the functions of those bodies is
to provide for children in need within their geographical area of
responsibility. They are also charged with child protection. Social
Services departments may also find themselves involved in private family
proceedings, where, for example, a child whose custody is disputed by
his or her parents has been under the supervision of a local department.

Divorce Court Welfare Service: This is staffed by Divorce Court Welfare
Officers whose task is to provide reports to the divorce court, whenever
requested by the court to do so, in cases involving child custody. This
service is organised by the Probation Service and varies from location to
location.

Conciliation Services: As we have seen, conciliation services may be
independent of the court or organised by the Probation Service as part
of the Divorce Court Welfare Services.

Guardians Ad Litem: The function of the guardian ad litem is to
represent the child’s interest to the court. The guardian ad litem is
usually a trained social worker.

D.H.S.S: The Department of Health and Social Security is responsible
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for the administration of the system of welfare benefits.

(6) Police: The police play a number of roles in family proceedings:

(a) in enforcing the criminal law in the context of domestic violence
or abuse:
®) in enforcing certain orders of the court restraining the use of

violence by one pertner against another; and

(c) in taking certain forms of actions for the emergency protection
of children.

(7) Psychiatrists, Psychologists, Physicians: Such medical experts may be
used as expert witnesses in family law cases.

The Report Of The Finer Committee

5.26 In 1974, the Finer Committee Report drew attention to the social work
services of the courts. Having recommended the creation of a family court, it
said that this court would have a "continuing, perhaps an extended, need for
investigative, reporting and supervisory services such as are at present available
to the matrimonial courts in both jurisdictions through their own welfare officers
and the local authorities".® It envisaged that the entire complex of activity in the
welfare field would have to be divided, some parts being carried out by personnel
serving the court directly, and other parts by agencies invoked by them.
Consequently, there would have to be a network of relationships between the
court and outside agencies such as the social services, education and housing
departments of local authorities, the national health service, and the police.

527  The Report then focused on the nature of the service through which the
family court would act. In this respect, we have already observed in Chapter 2
that the Committee considered three options for the basis of this in-court service:
(1) the probation service, (2) local authority social services departments, and (3)
a new family court welfare service. The Committee favoured the third option.
Regarding the issue of communication between the court welfare service and
other services, the Committee stressed that for most broken homes, "family law
and the law of social security are different sides of the same coin".® However,
the courts and the social security authorities tended to maintain an isolated
identity from each other. The Committee favoured the principle of co-operation
between these two entities.

528  The Finer Committee also emphasised the need for co-operation in the
compilation of official statistics. It appears that adequate statistical information

8 Para. 4.315.
2] Para. 4.337.
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has been available for a long time in matters relating to divorce.© However,
the statistics of the matrimonial work of magistrates were found to be most
unsatisfactory on the grounds that they bore all the marks of criminal association
since they were published by the Home Office in their publication entitled
"Criminal Statistics".'"" The committee also complained that the statistics were
unreliable and inadequate, giving only the number of applicants and the number

of orders made.

5.29 The Committee recommended that a statistics collection system should
be devised which would provide annual and integrated data about both tiers of
the proposed family court.'? Its reasons for advocating improvement in court
records were as follows:'

"Good court records are essential both for the proper administration of
jusiice and for the compilation of figures relating to the work of the
courts in order to provide a measure of their efficiency. But far more
important, the doing of justice requires knowledge of the results of its
own procedures. Legislators, judges, administrators, critics and citizens
must have the knowledge of the social consequence of legal actions
without which a democratic society cannot keep its institutions under
constant and open scrutiny. Court records and legal statistics cost
money; but it is money well spent, for they are an indispensable though
humble part of the processes of government in a democracy’.

The Nuffield Inquiry

530  The Nuffield Foundation funded a three year inquiry (1987-90) into the
development of support services for the family justice system. It was set up in
October 1987 at Bristol University, although it was envisaged as a small ad hoc
national initiative. Its concluding report was published in November 1990 and
is entitled "The Family Justice System and its Support Services”. It focused on
(1) cross-disciplinary training' (2) information services, and (3) court-related
welfare services.

531 The Inquiry reported agreement that there was a need to rationalise the
specialist welfare support services of the family jurisdiction. It noted that the
court welfare support agencies are presently split into four groups, each of which
is organised differently:

(1) the divorce court welfare service arm of the probation service;
10 Para. 4.412.
1 in this publication, the Committee complained, matrimonial statistics were presented in a table entitled

"Matrimonial Courts; Certain Other Proceedings’, in which the number of orders in matrimonial proceedings were
followed by the number of orders for the destruction of meat, the removal of dead bodies, and the forfeiture of
indecent photographs| The statistics were also published in the CM/ Judiclal Statistics.

12 Para. 4.415.

13 Para. 4.417.

14 See Chapter 8.
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)] the specialist social work panels of guardians ad litem and reporting
officers established in 1984 for some aspects of child care and adoption,
administered by local authorities.

?3) the various conciliation services, loosely co-ordinated by the NFCC; and
) the Official Solicitor in the specialist child representation role.
The Inquiry thought that these should be rearranged along the following lines:

1) At government level: one division of one Department (the Community
Service’s Division of the Department of Health) should co-ordinate the
development of the probation service, the guardian ad litem service, and
conciliation.

)] At regional/circuit and local level: a new management structure should
be separated from the local Authority.

In its discussion paper published in 1989, the Inquiry had noted general opinion
that the local authority should not provide the organisational base for a court
welfare service, because it is often a party to proceedings. It felt that the choice
lay between creating a new specialist service, or a separate civil branch of the
Probation Service.

532 As to whether conciliation services should be included within the service,
the Inquiry noted the view of the NFCC that conciliation should be separate from
the court and other court social work services. However, the Inquiry felt that the
preferred view was that the functions of the new Family Court Welfare Service
should include the provision of conciliation services.

533  The Nuffield Report also laid emphasis on Information Services. It
argued that there was a clear need for those responsible for the family
jurisdictions to develop an information strategy which would have three functions:

§))] provision of information for litigants so that they can better understand
the system and know what to expect when they go to court;

(2) provision of statistical information about case load, case-flow and costs,
to facilitate the work of official reports and academic studies;

3) provision of a "planned programme of government supported social
research" which would be harnessed to the process of family law reform.

534  The Report noted that the Department of Health, the Lord Chancellor’s
Office and the Home Office had established an internal committee structure, the
Family Law Administration Working Party, to tackle information requirements.
Finally, the Nuffield Report suggested that it might be a mistake to introduce
information technology into the courts and that it might be better to build it into
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a court welfare system. The idea would be to provide a "proper management
structure for the court welfare service, coupled with the need for modern case-
flow management",
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CHAPTER 6: JUDGES AND LAWYERS

6.01 A number of professionals are directly involved in family law
proceedings. The legal profession (judges deciding family cases, and solicitors
and counsel representing spouses in the course of litigation) plays a central role.
Other professionals include probation and welfare officers, social workers, as well
as psychologists, psychiatrists and physicians who may be called as expert
witnesses by the parties. It has been said that each group of professionals
operates within its own context with little knowledge or understanding of the
work of the other professionals. For example, judges are traditionally perceived
to have little knowledge of the areas of individual psychology or family behaviour.
Conversely, social workers may have insufficient knowledge of the legal
framework within which they operate. There is the allied question of suitability
to deal with family cases. The characteristics of family cases are such, it is said,
that persons becoming involved in the area should be suited to do so by reason
of their personality and experience.

6.02  In this Chapter we examine the position of Irish judges in terms of
qualifications, appointment and training. We then set out developments in other
jurisdictions in this area. It will be seen that all of the jurisdictions examined
have some sort of judicial training programme in operation, and that some of
them require that judges dealing with family cases be selected on the basis of
suitability to deal with family law. We also include some observations on the
training and accreditation of family lawyers.

Ireland

(a) Appointment of judges
6.03  Judges dealing with family cases in Ireland have not necessarily practised
in the field of family law prior to their appointment. In accordance with the
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Courts (Supplemental Provisions) Act, 1961, the qualifications for office are that
the person is at the date of appointment: a practising barrister of at least 12
years’ standing (High Court and Supreme Court); a practising barrister of at
least ten years’ standing (Circuit Court); or a practising barrister or solicitor of
at least ten years’ standing (District Court). A judge is appointed to the District
Court, Circuit Court, High Court or Supreme Court. A judge is never appointed
specifically as a family law judge.

(b) Judges dealing with family matters

6.04  Informal arrangements in the courts provide for the rotation of judges,
so that they spend certain continuous periods on family law cases before moving
on to other cases. High Court judges usually spend no more than six weeks at
a time on family law cases. Circuit Court and District Court judges spend longer
periods dealing with family cases, sometimes years, although they do not usually
deal exclusively with family cases.

(c) Training

6.05  There is no official form of specialised training for judges in the area of
family law after appointment, whether in the form of instruction in allied social
fields, such as psychology, or in relation to legal developments. For example, the
recent Judicial Separation and Family Law Reform Act, 1989, was enacted and is
in operation without any formal discussion by judges as to its implementation,
despite the fact that it confers wide new powers and provides for new structural
arrangements with regard to family cases.

(d) Constitutional implications

6.06  Articles 34.1 and 37.1 of the Constitution provide that justice in all
criminal cases and in civil cases, except where it involves the exercise only of
limited powers and functions, must be administered by judges appointed under
the Constitution. No judge may hold any other office or position of emolument
(Article 35.3). The implications of these Constitutional provisions have been
described as follows:

"[T]he Constitution militates against the participation of lay persons in
the administration of justice (save in the case of jury service). It does
not forbid the appointment of non-lawyers as judges, but in effect it
prevents the appointment as part-time judges of persons who are
pursuing other professions."

6.07  Although lay persons having other paid occupations could not be
involved in the process of judicial decision-making by virtue of the .above
constitutional provisions, it appears that they might play a role in the judicial

1 W. Duncan, in Eekelaar and Katz, eds., Resolution of Family Conflict-Comparative Legal Perspeactives, p.393.
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process by providing advice to a judge. This was the assumption proceeded on
by the Review Committee on Adoption Services, (1984) and the Task Force on
Child Care Services, (1980). Therefore, the question of lay participation discussed
in other jurisdictions is not altogether irrelevant to Ireland. The Constitution
does not require judges to be lawyers, or practising lawyers.

Other Jurisdictions

New Zealand

6.08 Section 5(2)(b) of the Family Courts Act, 1980, provides that a person
shall not be appointed to be a Family Court Judge unless he or she, by reason
of training, experience, and personality, is a suitable person to deal with matters
of family law. The Royal Commission on the Courts (1978) had noted general
agreement that a degree of specialisation in family law was essential but that
there was no consensus beyond this. Some submissions urged that Family Court
judges should deal solely with family law work. Others suggested that a
continuous diet of family cases is intolerable and "ultimately warping to the
personality”. The Commission inclined to the view that judges in the Family
Courts should not deal solely with family cases. It suggested that Family Court
judges should spend about 80% of their time on family cases with the balance
spent on other types of litigation.

6.09  Judges for the New Zealand Family Court are specifically appointed to
the court and are chosen because of their aptitude for family law work. The
Family Court judges include several women and have mostly been chosen directly
from the family law bar. They are people whose key qualities are "not so much
an academic appreciation of the law as human concern to help parties through
an emotionally trying experience”? Client opinions of judges have been positive

overall.

6.10  The Royal Commission had received submissions suggesting that Family
Courts might become lay panels, consisting of a chairperson drawn from any
discipline, and two other persons, one a chartered accountant, and the other a
stable experienced person, not necessarily legal. The Commission rejected the
proposal, saying that:

"We do not think a lay panel treating social problems should be
transplanted into family law. It would seem an inappropriate use of
social workers’ special training to involve them at the time of final
decision. They would do better employed in counselling on conciliation
before the matter....comes before the court; they may also continue their
role at a later stage. Interpretation and application of the statutes and
other sources of family law raise legal questions, the resolution of which
requires legal training and experience. Issues such as custody of

2 Bill Atkin, (1992-93) 31 Journal of Family Law 387 {University of Louisville).
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children, maintenance, and the decision of matrimonial property are of
crucial importance to the parties. If family disputes were decided simply
on what scems fair, in the subjective view of a lay panel, it would seem
almost inevitable that an unequal and arbitrary application of the law
would result...We believe it better to provide Family Courts with non-
legal techniques and personnel as part of their support service than to

give legal authority to non-judicial agencies".?

Australia

6.11 Section 22(2)(b) of the Family Law Act, 1975, provides that a person
shall not be appointed as a Judge of the Family Court unless he or she is, by
reason of training, experience and personality, suitable to deal with matters of
family law. The retirement age for judges appointed after May 1977 is 65.

6.12  Part of the new image intended for the Family Court of Australia when
it was set up in 1975 was that the bench would be staffed by judges who were not
only suited to family law, but who would deal exclusively with family law. The
Australian Family Court bench is composed of the Chief Justice of the Court, the
Deputy Chief Justice of the Court, Judge Administrators, Senior Judges and
other Judges.* The Chief justice is responsible for ensuring the orderly and
expeditious discharge of the business of the Court and may make arrangements
as to the Judge or Judges who are to constitute the Court in particular matters
or classes of matters.® The Deputy Chief Justice assists the Chief Judge in the
exercise of these functions.® A Judge Administrator assists the Chief Judge and
the Deputy Chief Judge in the exercise of such of the above functions as are from
time to time assigned.”

6.13 The Australian Judicial System Advisory Committee to the Constitutional
Commission had said in 1987 that a number of measures were required at the
level of court facilities and organisation. Two of the suggestions were the giving
of additional commissions to Family Court judges to increase the variety of their
judicial work, and the appointment of Federal Court Judges to the Family Court
by way of joint commissions and vice versa® The Final Report of the
Coustitutional Commission in 1988 stated that the problems relating to the Family
Court included "the isolation of the Family Court’s judges from the remainder of
the judiciary and the lack of variety of their work"® It did not, however, make
any recommendation on the issue.

6.14  In 1980, the Joint Select Committee on the Family Law Act reported that
"high and somewhat unrealistic expectations abound as to the qualities that a

Paras. 481-483,

8.21(3) F.L.A. 1875.

8.21B(t), as inserted by s.12 Act 72 of 1983.
S.21B(2), as Inserted by 5.10 Act 8 of 1988.

S.12B(3) F.L.A,, as inserted by s.10 Act 8 of 1988.
Statement of Preliminary Views, para. 88 (¢} and {(d).
Para. 6.233
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Family Court Judge should have"'® 1t noted that some people stressed that
judges should be trained in relevant social and behaviourial sciences, while others
recommended frequent in-service training so that judges would be up to date on
the latest findings of social scientists. The Joint Committee said:

"it is agreed that judges should be open and sympathetic to learning
from disciplines other than their own. However, they are appointed as
judges and must therefore preside and adjudicate. Court counsellors are
available to supply the social science input into the court and it is
considered that the judges should co-operate rather than compete with

the counsellors”."

6.15 Mention should be made of the judicial registrars attached to the Family
Court of Australia, who play a vital role in the administration of family business.
The Judges of the Family Court are empowered to make Rules of Court
delegating to the Judicial Registrars all or any of the powers of the Court, except
the power to make an order in relation to the custody, guardianship or welfare
of, or access to, a child, other than an order until further order, or an order
made in undefended proceedings, or an order made with the consent of the
parties.’®  Certain provisions govern the review of decisions of Judicial
Registrars and for the transfer to a judge of cases which would not be suitable
for hearing by a Registrar. Judicial Registrars may be appointed on a full-time
or part-time basis."”® The qualifications for appointment as Judicial Registrar
are similar to those for appointment as judge'* and a normal retirement age of
65 applies.'

6.16 Changes to the Family Law Act, 1975, have included a considerable
expansion of the powers of Registrars. Under S.37A of the Act as amended, it
is provided that particular powers of the court may be exercised by a Registrar.
These powers are mainly concerned with procedural matters but are nonetheless
important. The Registrar is empowered to make orders for the enforcement of
maintenance orders, orders for maintenance in urgent cases, orders for the
payment of maintenance pending disposal of the proceedings, and order directing
the parties to attend conferences with court counsellors or welfare officers. The
Family Court may review the exercise of the powers by a Registrar.

England

6.17  In England, family cases are presently dealt with by both professional
judges and lay persons. At the bottom tier of the system, certain family
applications are made to lay magistrates. The professional judges include the
County Court Judges and the Judges of the Family Division of the High Court.

10 Para. 717.

11 1bid.

12 S.26B(1} F.LA. 1975.

13 S.2GG F.L.A. 1975.

14 S.26H(l) F.L.A. 1975,

15 S.26H(2) and s.267(1) F.L.A. 1975,



(1) The Judicial Studies Board

6.18  The Judicial Studies Board is responsible for the training of judges, lay
magistrates and the chairpersons and members of most tribunals in England. It
runs three types of course, induction, refresher, and specialist. The Board’s
work is undertaken by specific Committees, one of which is the Civil and Family
Committee. Its first priority is the training of Assistant Recorders and Deputy
Registrars. In the case of lay magistrates, the Board is required to "supervise"
rather than perform training. The Civil and Family Committee is itself chaired
by Judges of the Queen’s Bench and Family Divisions. The Judicial Studies
Board has always been and continues to be "judge-run”. The training provided
in family law matters is multi-disciplinary and is given by academic lawyers, child
psychiatrists, paediatricians, directors of social services, court welfare officers and
guardians ad litem."®

2) The Lord Chancellor’s Report

6.19 In 1986, a Consultation Paper published by the Lord Chancellor’s
Department examined the issue of judicial appointment to the bench of a unified
family Court. It identified two major questions:

¢)) whether members of a Family Court bench should deal exclusively with
Family Court matters; and

2 the nature and extent of the role of lay members of the bench."”

6.20 On the issue of specialisation, the Committee observed that even if the
magistrates’ jurisdiction were transferred to the High Court and County Courts,
it was uncertain whether the opportunity to specialise exclusively in this way
would attract lawyers of the right calibre to apply to become judges or registrars
in the Family Court. It believed that there were already few enough candidates
available for appointment as Circuit judges or County Court registrars, as a result
of which there would be a risk that the size of the bench required could not be
achieved without a reduction in the quality of the judiciary.

6.21  The Committee was not in any event persuaded that the need to ensure
a bench with necessary specialist skills required that its members concentrate
exclusively on family matters:

"Experience of specialised jurisdictions such as that of the Commercial
Court suggests that the assignment of judges to a jurisdiction for specific
periods can be very successful in bringing both wider awareness and

specific experience to the cases that come before it"."®

6.22 On the issue of lay participation in the judicial process, the Committee

18 See speech of Lord Mackay L.C,, (1991) New Law Journal 570.
17 Para. 7.22.
18 Para. 7.27.
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favoured the continuing role of lay members of the bench for a number of
reasons:

(a) Due to the scale of business conducted in the Magistrates
Courts a large number of new appointments of judges and
magistrates would be required if this business were transferred
to a judicial bench; such new appointments would prove
difficult in terms of both availability and cost.

(b) Much of the criticism of Magistrates Courts related to the
procedure and surroundings of the courts rather than the
magistrates themselves.

(©) For many issues in family law the qualities required of the
bench were as likely to be found among experienced lay people
as among professional judges.

(d) A bench of lay persons made it possible to ensure that both
sexes were represented.

623  The Committee examined the suggestion that lay magistrates sit with
members of the judiciary, thus combining the advantage of lay participation with
the presence of a professional judge, and noted that mixed benches were
successfully used in other areas, notably industrial tribunals. Such a mix could
be described as "adding a professional judge to strengthen a lay bench” or
"adding laymen to improve the quality of decisions of professional judges".'
However, the drawbacks of the mixed bench included the need to appoint
additional judges and magistrates to hear cases presently heard by magistrates
alone, involving higher costs and administrative difficulties.

6.24 The Committee considered whether lay members of the proposed Family
Court should be drawn only from the lay magistracy or whether they should be
recruited specifically for a Family Court. It also considered specialisation of lay
members as it had done with respect to judges. It thought that if the
independent jurisdiction of Magistrate Courts were retained, it might be simpler
from an administrative point of view to retain the unified lay bench and arrange
that its members should receive continuing specialised training. However, it also
recognised that it might be desirable for lay members to specialise in the family
jurisdiction.

(3) Cross-disciplinary education: The Nuffield Inquiry

6.25 The Report of the Nuffield Inquiry (1990) on Family Justice and its
Support Services placed emphasis on the need for cross-disciplinary education.
It is particularly interesting that it did not confine its view of education in this

18 Para. 7.31.
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context to specialist training for judges, but rather saw cross-disciplinary
education as a multi-faceted process, involving some degree of education for all
professions involved in family disputes with respect to each other’s work. Thus,
social workers and police officers would need to know more about the law while
Judges should know more about social and behavioural issues.

6.26  The Final Report of the Inquiry pointed out that participation at the
regional conferences held in preparation for the Report had emphasised
repeatedly the need for cross-disciplinary work of a fundamental nature. The
Inquiry suggested that there were "deep barriers of isolation, suspicion, and long-
term habits of thought and behaviour to be overcome which could not possibly
be expected to change with short bursts of training and didactic teaching® The
Inquiry also referred to the different lengths of time spent on education or
training of each of the groups of professionals at present, ranging from a few
weeks/months in the case of the police force, for example, to many years in the
case of lawyers and doctors.

6.27  The Inquiry thought that attempts to provide education/training should
take these factors into account. It referred to the lectures held by the Judicial
Studies Board as "an important first step but not really enough”. While this
allowed adjudicators to learn about child care from a different point of view, it
gave little opportunity for non-adjudicators to understand the legal process.
Education in this context should not be limited to substantive knowledge. It was
equally, if not more, important to educate each group about the work of the
other groups and to foster communication and co-operation. Thus, it would be
more useful for judges to know when to use a probation report and how to
evaluate it, than to be able to write one themselves. The Inquiry identified five
needs relevant to training: (a) the need to know; (b) the need to understand;
(c) the need to be able to communicate; (d) the need to learn co-operative
methods and skills; (e) the need to achieve professional support. It observed
that, although the preferred mode of the Judicial Studies Board was the
imparting of knowledge, this type of education was in the long run the least
important.

6.28  The Report set out in broad terms how the five needs might be satisfied:

(a) The need to know: The Report thought that this could be
satisfied by cross-professional groups meeting under the aegis
of one particular group, or through an educational programme
in a university, or organised by the Judicial Studies Board. This
type of programme was the one favoured in all of the countries
studied.
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(b), (c) and (d): The need to understand, communicate and learn co-
operative skills:

The Report disagreed with the "widespread belief that the mere
imparting of knowledge will impliedly enable all those other
types of learning to go on". It acknowledged that opportunities
for these modes of learning were more difficult to organise, but
suggested as a possibility the concept of providing a "forum" for
the different professionals to meet, sometimes accompanied by
food and wine, so that interaction between the professions
would be encouraged.

(e) The need for personal consultation and support:

The Report referred to the emotional demands which family
breakdown cases create for practitioners. Of all the groups
represented in the preparatory conferences, social workers and
conciliators were the most sophisticated in their use of
consultative support; legal groups were the least so. There was
recognition of the need for external consultation, which involves
a third party assisting the individual practitioner to come to
terms with his or her personal reactions to crisis-laden material,
s0 as to enable the professional to carry on with the work. The
Report noted a variant of the typical consultation model
(professional and third party) developed by the Family
Mediators Association. The Association is developing the joint
training of solicitors and social workers/counsellors/psychologists
in mediation techniques, in which a solicitor and mediator are
paired together. The trainees are required to use a third
person as a training consultant to help them deal with the stress
which arises in connection with mediation as well as the
problems of learning to work together.

4) Barristers and solicitors

6.29  There is no certification system nor any panels within the English bar for
family law. Barristers may acquire a degree of specialisation in the area through
their practice. The Family Law Bar Association organises one major residential
weekend conference and one one-day conference each year. The papers of the
conferences are later published. The Bar Council has an annual conference
which usually contains a session on family law.

6.30 The General Council of the Bar has set up a Working Party to look at
continuing education and training of barristers. A paper was submitted to the
Group by the Family Law Bar Association, which examines the first three years
of practice. It recommended that there should be a ten-week course, of weekly
lectures of one hour, for new practitioners. It recommended that this should
focus on the practical aspects of family law, rather than the relevant law.
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631  In 1985, the English Law Society established a specialist panel of
solicitors for child care work. This has been considered a success because it has
raised the standard of representation in the field®* However, revision of the
panel has become necessary because of the introduction of the Children Act 1989.

At present, in order to satisfy the criteria for joining the child care panel a
person must:

8] hold a current unconditional practising certificate;
2 have not less than 18 months’ advocacy experience;
3) undertake normally to conduct personally cases referred to him or her

as a member of the panel;
@ have attended a training course approved for this purpose;

&) either have relevant experience of conducting care cases or have
observed one or more hearings of a contested care case as required; and

6) have satisfied an interview panel of his or her suitability to be included.

6.32 Reselection to the panel is necessary after 5 years. Training courses are
approved by the Law Society for solicitors wishing to join the panel. These
training courses last not less than one day and cover the practical aspects of
representing children, as well as aiming to help solicitors to deal sensitively with
children. Speakers represent various professions, including a solicitor, a local
authority representative, a social worker and a guardian ad litem.

6.33 Complaints against members of the panel are referred to the Solicitor
Complaint’s Bureau, who may receive advice from the Family Law Committee.
The Bureau decides on any action it deems necessary, and then refers the case
to the Committee which decides what action to take in relation to membership
of the panel.

21 It should be noted, however, that the Law Soclety has not found it desirable to establish a specialist panel
covering all family work. This was due to the views expressed in the Government's Green Paper issued in
January 1889 which said: "The main advantage of specialist panels to the public is to give them an easler and
more informed choice of practitioners who they can be assured are skilled in a particular field of law. At the
same time, not every area of law requires specialist expertise. Care must be taken to ensure that only those
areas of law which need specialism are designated as such, and that the criteria for recognition as a specialist
are high enough to ensure competence and maintain standards but no higher. The criterla must not become
unnecessary obstacles which discourage practitioners from becoming specialists, or which artificlally limit the
supply of legat services to the public in a particular field...The Government does not believe that practice in an
area that has been designated as a specialism should be restricted to those recognised as specialist
practitioners alone. Such an approach couid create new entry barriers, put up costs, deprive clients of choice
and protect those within the specialism from competition from those outside it".
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Canada

(1) Law Reform Commission recommendations

6.34  In 1974, the Canadian Law Reform Commission® recommended the
creation of a Family Division within the Superior Court system. The Federal
Government has exclusive power to appoint judges to the Superior Courts.
Accordingly, the Commission suggested that judges of the Family Court be
appointed after joint consultation between the federal and provincial authorities.
The Commission was in favour of specialisation and recommended that steps be
taken to ensure that judges of a unified Family Court deal exclusively with family
law matters. It recommended that Family Court judges should receive permanent
appointments with security of tenure.

635  With regard to qualifications, the Commission recommended that all
judges appointed to the Family Court should be barristers or solicitors of not less
than 10 years standing. It added that in making appointments to the Family
Court, avenues for consultation should be established among the concerned
professions and quite possibly with members of the public. Family Court judges
should be drawn preferably from persons in the legal profession who have had
broad experience in family law matters.?®

6.36  With regard to the training of Judges, the Commission said:

"An essential part of a unified Family Court system is the existence of
training programs and continuing education programs. The judge and
semior support staff should be fully involved in the creation and
maintenance of these programs.

It is the opinion of the Commission that at the time of appointment a
judge should undergo a period of training before discharging judicial
responsibilities. At regular intervals, all judges should participate in
continuing education programs covering a wide range of subjects that
will provide a better understanding of family conflicts and appropriate

dispositions of such conflicts"

(2) The Canadian Judicial Council

6.37  Training in the family law field is provided for judges of the Superior
and County Courts of Canada by the Canadian Judicial Council, created in 1971.
The activities of the Council fall into four categories: (1) arrangements for the
continuing education of judges; (2) complaints against the conduct of individual
judges; (3) providing a forum for developing consensus on matters of interest to
judges; and (4) making representations to the Government on behalf of judges
with respect to salaries and benefits. The Council is composed of the Chief

22 The Law Reform Commission of Canada, Working Paper No.4, The Family Court (19874).
23 ibid, at p.31.
24 ibid.
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Justice of Canada, the Chief Justices, associate Chief Justices, Chief Judges and
associate Chief Judges of all the courts whose judges are federally appointed.

638  One of the Council’s roles is to establish seminars for the continuing
education of judges. The Council arranges meetings, conferences and seminars
in addition to meetings which judges are required by law to attend. The
educational programs are arranged by the Judicial Education Committee of the
Council, with the assistance of a consultant from the academic community. Two
seminars are sponsored by the Council every summer, one for judges of superior
courts and one for judges of county and district courts. The sessions are of four
to five days’ duration. Discussion leaders prepare papers which are distributed
in advance so that participants may take part in small group discussions. In the
Superior Court Judges Seminar in 1987, for example, two out of ten topics
presented concerned family law.

639  In addition to the Council’s own educational programs, it recommends
meetings, seminars and conferences for designation under Article 41(c) of the
Judges Act. In 1987-88, there were five such events. Also, to assist newly
appointed judges, there is a four-day seminar every spring with sessions led by
experienced judges. In 1988-89, the Canadian Judicial Council launched the
National Study Leave Fellowship Program, under which selected judges can
spend 6 months at Canadian law schools for in-depth study and research,
together with limited teaching assignments.

(3) The Canadian Judicial Centre

6.40  The Canadian Judicial Centre was established in 1987 as a permanent
national secretariat for judicial education programs. This centre is jointly
financed by the federal and provincial governments and is designed to co-
ordinate educational services for both federally and provincially appointed judges.
The Judicial Centre began offering courses in 1989.

4) Ontario

6.41 Courts: Ontario Court of Justice (General Division), Ontario Court of
Justice (Provincial Division), Unified Family Court of the
District of Hamilton-Westworth.

The Ontario Court of Justice (General Division) consists of 200 Justices and serves
a population of some 8.6 million people. Most of its members are required to
deal with family law matters. In the larger centres, however, the bulk of the
family law work is done by judges with an affinity for this area of the law. The
Judges of the Provincial Division and the Unified Family Court hear only family
law matters and, prior to their appointment to the Bench, generally practised in
the family law field. By contrast, few Justices of the General Division were
family law specialists prior to their appointment to the Bench. Seminars and
educational programmes are arranged each year for the members of the various
courts. Each seminar has a family law section.
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(5) British Columbia
6.42 Courts: Supreme Court, County Court, Provincial Court (Family
Division).

There is a clear difference between the practice in the Supreme Court and the
Provincial Courts in this province. In the Provincial Court there is a family
division that sits in Victoria on Vancouver Island, and the Lower Mainland area
of the province - these being the most populous areas. In all other areas, the
Provincial Court is a generalist Court, whose judges deal with all criminal and
civil matters, including but not limited to family matters. Even where there is a
specialist family law division, judges from the general criminal and civil division
would also hear family law cases if there is an overload. Technically, judges are
appointed to the Provincial Court and not to a particular division of the court.
Therefore, they sit in all divisions of the court. However, the judges assigned to
the specialist family law divisions of the Provincial Court are selected from
members of the Bar who have had extensive experience and express a continuing
interest in family law. There appears to be a trend away from specialisation at
present and all candidates appointed to the Court are expected to sit in all of its
divisions.

6.43 Within a year of appointment, new Provincial Court Judges attend an
eight-day intensive training session concerning all aspects of Provincial Court
jurisdiction. Twice a year, all Provincial Court judges attend further judicial
training in the divisional subject areas, including family law. Also, it appears that
quarterly meetings of the judges sitting on the specialised family law divisions are
held to discuss matters of common interest and to review recent developments
in the law.

6.44  Inthe Supreme Court of British Columbia, all the judges are generalists.
There is a limited measure of informal specialisation in family law in the
Vancouver courthouse only. This specialisation is achieved by the appointment
of judges who have an interest and experience in family law to a panel of five
judges who will be assigned family law cases in priority over a six month period.
Each judge on the panel sits two weeks out of each four week period on family
cases. The third week is spent on non-family matters, and the fourth week is for
judgment writing and other such matters. If there is no member of the panel
available for a family law case it will be assigned to whatever other judge is
available, with preference for assignment to someone who has previously served
on the panel.

6.45  The appointment of a judge to the panel is limited to a six month period
on the assumption that the wear and tear of family law exceeds that of other
cases and that members will want to rotate away from family law. Members
become eligible for re-assignment after about three years, but will inevitably have
picked up other family law cases from the overflow list and while on circuit.
While some of the other judicial centres are staffed by resident judges, the
numbers involved do not permit even the level of informal specialisation seen in
Vancouver.
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6.46  All members of the Supreme Court are offered opportunities to attend
conferences and seminars dealing with family law from time to time, offered by
various bodies, including the Canadian Judicial Council, the Canadian Institute
for the Administration of Justice and the Association of Family and Conciliation
Courts.

(6) Quebec
6.47  Courts: Superior Courts (Family Division), Youth Court, Provincial
Court.

Most of the one hundred and sixty judges who make up the Superior Court are
assigned at one time or another to sit in the family division. On average, each
judge spends about one fifth of his or her time hearing family matters. The
judges assigned to that division and others who sit regularly in family matters
meet monthly to discuss the developing case law, legislative changes and any
other problems which arise. The Court does not have any specialised course of
studies for family law judges, but such matters are dealt with in the various
courses and seminars arranged by the Court or other Quebec or Canadian legal
and judicial organisations.

Sweden

648  The Swedish National Courts Administration (Domstolsverket) was
established in 1975. Its function is to provide public authorities within its domain
with administrative services, including financial and personnel administration for
the courts. Since 1987, it has been housed in one building, which includes a
ground floor devoted to educational facilities. Once a year, Domstolsverket
arranges a seminar for judges regarding child custody laws and children’s rights
and welfare in divorced or divorcing families. About 25 judges take part,
together with 4 or 5 solicitors or barristers. Speakers are members of the
Swedish Bar Association, social workers and research advisers from the Swedish
Law Schools. The seminar lasts 3 days, and about half the programme involves
small-group discussions of family law questions. Judges also take part in
seminars and courses organised by other authorities such as the National Board
of Health and Welfare. Seminars and courses for solicitors and barristers are
mainly organised by the Swedish Bar Association.

Previous Proposals In Ireland With Regard To Lawyers In Family Law

6.49 The Task Force on Child Care Services, (1980)®° recommended the
creation of a Children’s Court, the jurisdiction of which would be exercisable by
a Justice of the District Court nominated from a panel of the Justices in the
District Court. The panel of Justices would be prepared by the President of the
District Court and the President of the High Court in consultation with the

25 See paras. 18.4.1-18.4.8.
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Attorney-General and would be revised annually. In selecting Justices for the
panel, regard would be had to training and experience. The Task Force
considered but rejected the possibility of providing separately appointed and
separately qualified children’s Justices. However, it recommended that Justices
of the District Court should be encouraged and facilitated to acquire knowledge
and training necessary for problems involving children.

6.50  The Task Force also addressed the issue of lay participation. It accepted
that Articles 34, 35 and 37 of the Constitution required criminal justice to be
administered by judges, but recommended that a justice of the Children’s Court
be allowed to sit with a maximum of two "assessors" who, in his or her opinion,
might be of assistance. These assessors would advise the justice, but would not
play any part in reaching a decision. The Task Force proposed that a panel of
assessors be prepared for each area of the District Court by a committee
consisting of the Justice of the Children’s Court in the district, and a person
nominated by the Attorney-General or the State Solicitor. This panel would be
revised annually.

6.51 The Supplementary Report to the Task Force Report (1980) recommended
that the Children’s Court should be headed by a specially qualified professional
Children’s Judge.?® It gave the following reasons for this proposal:

"Any Children’s Court will have the power to affect the lives of children
and parents very radically. We are very conscious of the special
characteristics of children. As we said in the Main Report, ’a child is
more impressionable, more vulnerable, more changeable and more liable
to being influenced for better or for worse than an adult; the effects of
what happens to him are likely to be more profound and less easily
reversible than they will be when he is grown up and matured’. (2.1.5)
Making decisions about children is a much more delicate and a much
more hazardous undertaking than making decisions about adults and, if
it is to be done well, it requires a great deal more knowledge and
sensitivity. In addition, the functions which we would give to the
Children’s Court demand special skills".

6.52  The Supplementary Report proposed that Children’s Judges should be
recruited by an independent body (such as the Civil Service Commission or a
special judicial commission) from barristers or solicitors with at least 5 years’
experience. Their appointment would be conditional on their completing an
appropriate course of studies and practical experience designed to equip them
for specialised work. The Supplementary Report accepted that this might be
impractical, but said that if a system of family courts were established, the
problem of practicability might be removed. The Supplementary Report also
recommended that in all formal hearings the Judge should sit with two assessors.
However, they did not agree that the involvement of assessors should be at the

26 Ibld, para. 8.5.3.3.
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discretion of the Judge, nor with the view that the Judge should be involved in
their selection.

6.53 The Report of the Review Committee on Adoption Services (1984)
recommended the creation of an Adoption Court to replace the Adoption Board,
with more extensive powers. It recommended that Judges of the Adoption Court
be specially appointed for that purpose. It suggested as a model for selection
the Australian requirement that the judge be suitable to deal with matters of
family law by reason of training, experience and personality.?

6.54  The Review Committee also considered the issue of lay participation.
Having regard to the "complexity of family problems and human issues that may
be associated with the type of applications coming before the Court", it
recommended that two assessors should sit with the judge in all disputed cases
except those dealing exclusively with points of law.® The assessors would be
chosen from a panel of persons appointed by the Minister for Health, and should
be chosen for their experience and knowledge of child and family matters.®

6.55  The Joint Committee on Marriage Breakdown, (1985) recommended the
creation of a Family Tribunal for Ireland and made the following proposals with
regard to the appointment of judges to the new court:*

(a) the court should be staffed with a sufficient number of judges to ensure
that family cases are heard fully and speedily;

b) judges should be appointed solely to hear family cases;

(¢) special criteria should be applied in selecting Family Tribunal Judges,
so that the selected judge would have a real understanding of the
difficulties presented and an ability to deal with cases in a
compassionate and sympathetic way;

(d) appointments should (perhaps) be limited to five year terms;

(e) "suitable training" should be provided to judges and lawyers who deal
regularly with family law matters in order to give them a proper insight
into the social and psychological aspects of the type of cases that occur.

6.56  The Report of the Working Party on Women’s Affairs and Family Law
Reform, (1985)*' noted that the submissions received by it generally supported
the view that judges dealing with family law cases should receive special training
in the "social, psychological and other non-legal aspects of family relationships".

27 Para. 9.20, p.70.
28 Para. 8.25, p.71.
29 Para. 8.26, p.71.
30 Para. 8.5, p.107.
31 irish Women: Agenda for Practical Action, (P1. 3126, 1985), pp.283-4.
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6.57  The Law Reform Commission has already examined the role of judges
and other professionals in the context of child sexual abuse. In the Consultation
Paper on Child Sexual Abuse,® we said that, while we were not in a position to
comment generally on the training of health and social work professionals, there
was a need for them to have some understanding of the legal environment in
which they operate. We noted that we had encountered "negative attitudes to the
law, ranging from lack of knowledge, to scepticism about what the law can
achieve, to uncertainty and even anxiety about the legal parameters of permissible
action". As regards lawyers who become involved in cases of child sexual abuse,
we observed that they need to know (a) something about the capacity of children
at different stages in their development, about the effects on children of child
sexual abuse, and about the typical ways in which children react to it, (b) the
language of children and how to communicate with children in the language
appropriate to the particular stage of the child’s development, (c) something
about family dynamics, and the impact on, and likely reactions of, family
members when an allegation of abuse is made. We suggested that there should
be a panel of lawyers from whom the D.P.P. could select prosecution counsel in
child sexual abuse cases. We thought that the legal professions should give
serious consideration to (1) the adoption of special codes of practice relating to
the conduct of cases involving children, and (2) ways of ensuring that lawyers
involved in such cases have appropriate training or experience, such as a
certification system. We thought that opportunities should be provided for
judges to acquire relevant information by means of training courses and seminars,
These proposals were confirmed in the Commission’s Final Report.®

Opinions Of The Working Group On Family Courts

6.58  Despite the trend towards a degree of specialism in some jurisdictions,
it was felt by some members of the Working Group on Family Courts that there
would be drawbacks to the appointment of specialist Family Court Judges.
Working exclusively on family cases might be too demanding, Also, the
appointment of specialist judges involves a risk that the perspective of particular
judges would constantly be brought to bear and that this might lead to a degree
of inflexibility in the decision-making process.

6.59  The idea of an accreditation system for solicitors and barristers
practising in the field of family law was questioned by the Working Group on the
basis that it would not be feasible to require extra qualifications for persons
practising family law when specialisation was not required in other areas.
Moreover, it was felt that extra qualifications are not necessarily synonymous with
a higher level of expertise in a given field, since competence is usually the
product of practical experience in case work. The Working Group was generally
in favour of voluntary participation by judges and lawyers in continuing education
programmes.

32 August 1888,
33 Child Sexual Abuse (LRC 32-1890), para. 8.03.
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6.60  Finally, there was agreement among the members of the Working Group
that lay participation in the decision-making process would not be desirable.
This view was based primarily on the belief that there was a level of expertise
and training in objectivity necessary for the adjudication of family disputes which
would be lacking in lay participants.
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CHAPTER 7: CONCLUSIONS AND PROVISIONAL
RECOMMENDATIONS

Criticisms Of Existing System

7.01  We must begin this chapter by expressing concern about a range of
serious problems and defects in the manner in which family cases are handled
within our existing courts system. This concern is shared by many professionals
working within the system. Many of the problems derive from under-resourcing,
both physical and human. The picture which emerges is one of a system
struggling and barely managing to cope with the very great increase in family
litigation in recent years. The result is a sad parody of that which might be
expected in a State whose Constitution rightly places such emphasis on the
protection of family life.

7.02 Of major concern are the impossibly crowded lists in many Circuit and
District Courts, leading to a wholly unsatisfactory situation in which judges are
being forced to make the impossible choice between brief and hurried hearings
or intolerable delays. The situation is particularly acute in the Circuit Court
outside Dublin, where in some venues a judge may face a list of as many as
seventy cases in one day. Included among these cases are applications for
judicial separation raising complex issues of family finance and property, and
sensitive problems concerning child custody and access. We have heard of
judges sitting late into the night in attempts to complete their lists, but for many
cases adjournments for several weeks are inevitable. This is an intolerable
situation for judges and litigants alike. The parties and their legal
representatives, when faced with the prospect of a lengthy queue, a long wait, a
somewhat peremptory hearing, or a lengthy adjournment, are forced to make
difficult tactical choices. Unsatisfactory and hurried compromises may be the
result. While negotiated settlements are to be welcomed, those reached in these
circumstances are not the most likely to secure the long term interests of a
dependent spouse or children.

134



7.03  The quality of justice is affected. Judges must work under intolerable
pressures of time. Additionally, in the absence of any requirement of special
qualifications or experience in judges appointed to hear family law cases, doubts
have been expressed about the aptitude of some of them to cope expertly and
sensitively with such cases.

7.04  The physical conditions of many courts outside Dublin are not
appropriate for family cases. There are Circuit and District Court venues which
do not have adequate accommodation or heating. The absence of proper waiting
room facilities sometimes leaves opposing spouses to confront one another seated
on benches in cold and draughty corridors. Adequate facilities for consultations
between lawyers and their clients are rare, and some of the court rooms display
a Dickensian squalor. By contrast, the modern facilities in Dublin offer a model
of what a family court can be. '

7.05  Another constant and related theme in the comments we have received
is the very large number of inappropriate cases which come before the courts
which are not ripe for adjudication or in which the particular issues would be
better addressed by some mechanism other than adjudication, perhaps
counselling, mediation or conciliation. Judges, particularly at the District court
level, are often confronted by apparently deadlocked cases in which they sense
that reason might yet prevail if only it were given some encouragement. The
common practice of granting adjournments, putting off the day of the order, are
symptomatic of this. Some inappropriate cases will always slip through the net
and end up in court too soon, and in these cases the wise judge must consider
how to encourage agreement and avoid a premature closure of the case. Our
information is that these cases arise with alarming frequency, and that they do
so largely because alternative methods of resolving the dispute have not been
readily available to the parties.

7.06 By contrast, we have heard some criticisms of family law judges for their
slowness or reluctance to make firm decisions in cases where adjudication is
appropriate and necessary. One practitioner, when asked to indicate the most
desirable quality in a family court judge, responded "the ability to come to a
decision." Considerable frustration can be caused when, after a long waiting
period and the eventual hearing, the judge holds back from making the necessary
decision. Allied to these criticisms is concern about the frequency with which
cases reappear in court, whether by reason of adjournments or applications to
vary orders relating to matters such as maintenance or access to children. Again,
some reappearances are inevitable, but there are many instances where the
problem appears to have become chronic, and it must be asked of these cases
whether regular fixtures for formal adjudication offer the parties the best or most
effective means to resolve continuing problems and aggravations.

7.07 The fragmentation of jurisdiction between three levels of court in family
matters gives rise to a measure of confusion, and sometimes presents difficult
tactical choices to practitioners. Clients can become confused over the physical
location of the different courts in large centres like Dublin. The different forms
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of pleading add to the complexities of the system.

7.08  Some critics have suggested that the District Court in particular may be
an inappropriate forum in which to hear lengthy and complicated family disputes.
It is not unknown for a complex custody case to last for several days. The
concern arises in part from the enormous caseload under which the District
Court is labouring and the often inadequate, and sometimes deplorable, physical
conditions in which District Judges are compelled to work, together with
inadequate basic ancillary facilities such as consultation and waiting rooms.

709  There is increasing concern about some of the consequences of holding
family law proceedings behind closed doors. There remains a universally strong
desire to protect family members from unnecessary intrusions at a difficult and
sensitive times in their lives. However, it is increasingly recognised that the
absence of any opportunities for external scrutiny of family proceedings, even if
it does not in fact affect the quality and consistency of judicial behaviour, creates
an unhealthy atmosphere in which anecdote, rumour and myth inform the
public’s understanding of what goes on in the family court.

7.10  Attention should be drawn to a somewhat intangible and yet significant
general criticism of our system for resolving family disputes. Its ethos and
general approach, it is said, is negative. Instead of concentrating on the
empowerment of individuals to resolve their own family disputes, by encouraging
negotiation and agreement, the emphasis of our system, with its concentration on
adjudication, is on solutions which take control away from the participants. A
humane system of family law, it is argued, is one which encourages the
responsible resolution and management of disputes wherever possible by
members of the family themselves. Judicial intervention is of course necessary
to prevent exploitation or abuse between family members. The ideal of
empowerment should not blind us to problems of inequality which may arise in
a system of private ordering. This apart, it is perhaps time to consider how
reforms in our legal processes may help in the process of personal and family
empowerment.

7.11 It is not within our present brief to examine the scheme of civil legal aid
and advice as it applies in family law cases. However, this picture of the family
law system would be incomplete without some mention of the serious resource
problems which confront it. Long waiting lists have become endemic in the
system with consequent delays, sometimes of several months, in non-emergency
cases before an applicant’s eligibility is determined. Moves have been made to
alleviate the situation. Inter alia, the grant in aid to the Legal Aid Board for
1993 was increased by almost 20% to £3.206 million, and 12 additional solicitors
have recently been appointed. We are not in a position to judge the adequacy
of these and the other measures which have been taken. Suffice it to say that
there has been a very considerable increase in the number of applications for
judicial separation since the introduction of the Judicial Separation and Family
Law Reform Act, 1989, and that, quite apart from the possible introduction of
divorce following the forthcoming referendum, a number of other legislative
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reforms in family law are planned which will undoubtedly result in further
demands being made on the civil legal aid and advice services.

Special Features Of Family Law Cases

712

A sensible starting point for reform is to consider in what ways family

disputes and cases are special. What are the reasons for suggesting that they
may require procedures or treatment different from those which apply, for
example, to ordinary commercial disputes? Special features of family cases
include the following:

)

@

©)

713

The issues in dispute in a family law case usually constitute only part of
a broader set of problems arising from family disharmony. Some of the
issues, especially those relating to child rearing, as well as maintenance,
have a continuing dimension. Appropriate solutions must take account
of the long, as well as the short term, needs of family members,
including the importance of promoting future cooperation between
estranged spouses in relation to their child-rearing roles.

Some of the issues in a family dispute, especially again those which
concern parenting responsibilities, are not resolved in the traditional
manner of adjudicating as between competing rights. The adjudication
looks to the future more than the past and seeks a solution which will
promote the welfare of the child. The outcome depends in part on
predictions of how events and relationships will develop in the future.
Making a decision on welfare grounds based on predictions about future
human behaviour is not a typical judicial activity. This is not to suggest
that judges are inappropriate to make such decisions, nor that judicial
expertise in fact finding and the determination of rights has no place in
family proceedings (clearly much of family law involves these matters).
What is implied is the need for additional skills and perhaps special
procedures adapted to meet the unusual objectives of legal proceedings
concerning children.

Special societal interests are usually involved in family law cases. There
is first the interest which society has in supporting stability in family life
generally, and in the social arrangements for the care and nurture of
children in particular. Secondly our society accepts that it has a duty to
protect family members from abuse or exploitation, especially those
family members who are in dependent sitnations or who are otherwise
vulnerable. Thirdly society has an interest in seeing that the obligations
which are owed by family members to one another, in relation to such
matters as support and housing, are fulfilled. This interest arises partly
from society’s protective function but also from a desire to avoid
dependent family members becoming a burden on the taxpayer.

These features of family law cases, when viewed in combination, suggest

the possibility that special arrangements and safegnards are needed, adapted to
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meet these special needs. In other words there is a strong case for suggesting
that family cases should be treated by our legal system as a class apart.

Ideals And Objectives Of A Good Family Courts System

714

Bearing in mind the criticisms levelled at current arrangements, and the

special features of family law cases noted above, we would suggest the following
as some of the hallmarks of a good family courts system.

(1)

(2)

(3)

(4)

(3)

(6)

(7)

(8)

9

It should provide speedy and effective access to protective remedies in
emergency situations.

1t should as far as possible avoid the use of procedures which may have
a further damaging effect on family relationships, or which may cause
harm or unnecessary distress to family members and especially children.

It should give prominence at all stages to the interests and welfare of
dependent children where they are affected.

It should promote the resolution by agreement of the problems consequent
on the breakdown of a family relationship.

1ts procedures should be geared towards the avoidance of court proceedings
except where inevitable or necessary in the interests of justice.

It should be integrated within a range of family services which include
information, family support and welfare, mediation, health and child
protection services.

It should treat family members with dignity and respect for their
fundamental rights.

It should be capable of addressing any problems of injustice arising from
the inequalities which may exist following the breakdown of a relationship.

The system should be organised in such a way as to encourage members
of a disharmonious family themselves to control the issues arising from
breakdown, and should promote cooperation between them in managing
any of the continuing problems, especially those connected with child
rearing.

One member of the Commission would wish to add a tenth principle, viz:

"(10)
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The system should be organised in such a way as to ensure that
spouses who have committed themselves to a marriage should
have their interests legislatively protected in accordance with the
constitutional guarantees relating to the family and marriage."



It is argued that this principle arises from the constitutional guarantee to protect
the family under Article 41. Marriage which involves mutual commitment of
fidelity for life has to be protected not merely by substantive legal principles but
also by the judicial system. A judicial system which fails to provide adequate
protection for those who have committed themselves to a marriage could violate
the constitutional protection of marriage. The other Commissioners regard this
matter as relating to substantive rather than procedural law, and they are of the
opinion that the need to respect the constitutional rights of spouses is properly
reflected in (7) above.

A Proposed Model

7.15 We will begin by describing in broad outline our provisional view of the
family court structure that might be appropriate for Ireland. The model we
provisionally favour is one in which the family court would have a unified
jurisdiction. The court would operate at Circuit Court level and would be located
in a limited number of regional centres. Each regional family court would be set
in the context of, and in physical proximity to, a range of family services. The
District Court would continue to provide, at its more localised venues, emergency
and certain specific reliefs. The emphasis in the new system would be on
encouraging out-of-court resolution of family disputes.

716  We are convinced that one of the principal problems at present is the
large number of inappropriate cases coming to court, some of which may be
susceptible to out-of-court resolution, in whole or in part. These are cases in
which the underlying problems require intervention of a different sort in the form
of social support, counselling, conciliation or mediation. The legal system is
frequently being used, not because it offers the appropriate service, but because
it is the only service which is available or visible to the family members. The
result is that judicial time is wasted, the results of litigation are often
inconclusive, the public funds which support the judicial system are not being
sensibly applied, and worst of all difficult family situations may deteriorate
further.

717  Two requirements must be met if this situation is to be improved. First,
there must be available in all parts of the country the appropriate alternative
family services, in particular counselling and mediation. Second, measures must
be taken to ensure that awareness of the existence of these alternative services
is promoted and their use encouraged before resort is had to the courts.
Attached to every regional family court, and operating under the auspices of the
court, should be a family advice centre. This would provide an information and
referral service, offering information to clients about counselling and mediation
services, social welfare entitlements and services, legal aid and advice services, as
well as basic information about the operation of the family court and the remedies
available in it. It should have available various information packs, carefully
designed and consumer friendly. One of the underlying themes in the provision
of all these services should be constant reiteration of the need to place the
interests of children uppermost. This emphasis, as well as the provision of
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information, might be reinforced by the production of appropriate short video
films.

7.18  Parties to proceedings before the family court should be required, as soon
as possible after proceedings have been instituted, if they have not done so
previously, to attend the family advice centre to receive information and advice
about the alternatives to litigation, including in particular mediation. It would also
be a function of the family advice centre to support and encourage negotiated
settlements between the parties’ lawyers, where this is their clients’ preferred
approach. Facilities should be available for the holding of pre-trial conciliation
sessions, involving the parties and their lawyers, with the court registrar available
in an advisory capacity.

719  All documents initiating family proceedings should, as far as possible
having regard to the relevant substantive legal principles, be non-confrontational.
They should also contain information about the family court advice centre, and
should highlight the requirements concerning the parties attendance at the advice
centre.

720  Where court proceedings are unavoidable, they should be conducted by
the judge sitting alone. The proceedings of the court should continue to be
based on a model which ensures protection for the rights of the parties, and
which adheres to the requirements of a fair hearing. The adversarial form of the
proceedings should be mitigated by an increase in the power of the judge to
obtain reports from independent experts, and by providing for increased
representation of children where appropriate. Members of the general public
should continue to be excluded from the proceedings of the court.

Regional Family Courts

721 Qur provisional recommendation is that planning should begin for the
establishment of a number of regional family courts. These should be
approximately 8 to 10 in number. Their precise location should be determined on
the basis of considerations of population density and geographical accessibility.
Initially, it would be necessary to make use of existing (probably Circuit Court)
venues. We have considered very carefully the arguments in favour of
maintaining the present system. The very large number of existing venues for
sittings of the Circuit or District Court brings the distinct advantage of
accessibility. However this is bought at a high price, in terms of the inadequate
physical facilities in many of these venues, the low priority accorded to family law
cases and their separation from many of the ancillary services which we believe
should be associated with a family court. Undoubtedly local sittings, particularly
of the District Court, must remain available to provide accessible, swift and
reasonably cheap remedies for emergency or specific reliefs in matters of physical
protection of family members, maintenance orders-and custody of children.

7.22 We must re-emphasise the desperate need, especially outside Dublin, to
attach greater priority to family law cases. A special court is part of the answer.
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When included in a mixed jurisdiction family cases are too often consigned to the
bottom of the heap. In this day and age it is not unreasonable to expect parties
and witnesses to travel to a regional centre for the hearing of a family law case.
Indeed there is some advantage in the anonymity provided by a court which is
not located in the district in which the family resides. If family cases are to be
given the special attention which we believe is warranted, if they are to be dealt
with in adequate physical surroundings, and if the family court is to be clearly
seen to be operating in the context of a range of family support services, with the
emphasis on encouraging negotiated and agreed solutions to family disputes,
there is in our provisional view a compelling case for the establishment of a
limited number of regional family court centres.

The Appropriate Level Of Court

7.23 Recent reforms, beginning with the Courts Act, 1980, have tended to
begin a concentration of family law jurisdiction in the Circuit Court. This
process would continue if the proposals' in the Government’s recent document
on marital breakdown are accepted. That document for example proposes that
the Circuit Court should be given jurisdiction to grant nullity decrees
concurrently with the High Court. The document also proposes that in the event
of the introduction of divorce, the Circuit Court should also have a jurisdiction
in that matter concurrent with the High Court. On the other hand, a great deal
of family law business (indeed the vast majority of cases) is still conducted at
District Court level. Also recent legislation in the area of child protection and
welfare has viewed the District Court as having the principle responsibility for
that area.

724  As regards the aptitude of judges in the two courts to deal with family
cases the evidence on which we have to rely is largely anecdotal. However it
would seem fair to suggest that, while in both the Circuit and District Courts
there are judges who have gained high respect for their skill, sensitivity and
patience in presiding over family cases, there are others in both courts whose
performance has given rise to criticism.

725  Procedurally the District Court suffers from certain disadvantages (for
example the absence of "discovery"), but these are not insurmountable. As
regards costs, the District Court has the advantage. However, there seems no
inherent reason why the cost should differ greatly as between courts dealing with
cases which require similar treatment and a similar expenditure of time.

726  The level of court at which family cases are heard is of less importance
than securing that certain requirements of substance are met, as follows:

(a) that the accommodation and setting of the court is appropriate;

1 See Dept. of Justice, Marital Breakdown, A Review and Proposed Changes (Pl. 8104).
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(b) that adequate time is made available for family cases;

() that judges who deal with family cases are nominated to do so
on the basis of their aptitude for such cases; and

(d) that the costs are kept to a necessary minimum.

727  We will be making the provisional recommendation (see para 7.56) that
judges should be specially nominated to serve on the family court, but that
provision should be made for their rotation. This implies that the family court
should in some way be integrated within the existing court structure, and that
there should exist a sufficiently large pool of suitably qualified judges to allow for
such rotation.

7.28  We have considered three options:

€)) that regional family courts should operate as a division of the District
Court, being presided over by specially nominated District Judges,

2 that regional family courts should operate as a division of the Circuit
Court, being presided over by specially nominated Circuit Judges, and

3) that regional family courts should operate as a division of the Circuit
court, but that it should be possible for District as well as Circuit Judges
to be nominated to preside over such courts.

729  We do not favour the first option. OQur provisional view is that the
primary role of the District Court in family law cases should be to provide
emergency remedies, together with other specific reliefs in matters such as
maintenance and child custody and access. More fundamental issues relating to
status, and associated ancillary remedies, should be resolved at a higher level
within the courts system. The third option has the advantage that it would
provide a large pool from which family court judges could be drawn, facilitating
rotation. There are already a number of District Judges with a tried and tested
capacity to deal expertly and sensitively with family law cases, and this system
would make it possible to exploit that existing resource. However, a system
under which certain judges would in effect rotate between the District and
Circuit Courts would, in our provisional view, give rise to serious problems of
judicial status.

7.30 Our provisional view is to favour the second option. We recognise that
in order to create a sufficiently large pool of expertise within the Circuit Court
to allow for rotation it would be necessary to appoint additional Circuit Judges, and
that most of these would have to be suitable for nomination to the Family division.
It appears to us that the appointment of these additional judges is in any case
necessitated by the increased burden of work, particularly in the area of family
law, carried by and in prospect for the Circuit Court.
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731  We emphasise that our views on the matter of an appropriate family
court structure are provisional, and we would welcome comments and opinions
on the various options which present themselves. In the course of our discussion
we have also considered the possibility of fixed-term appointments to the family
court judiciary as a means of broadening the pool of expertise from which family
judges are to be drawn. We doubt whether this would be consistent with the
requirements of judicial independence, but on this matter also we welcome views.

A Unified Jurisdiction

732  We have argued that, if there are to be special provisions for family
cases (special procedures, appropriate accommodation, specially nominated
judges and appropriate support services), a specialist court is necessary. Once
a degree of specialisation is admitted, it makes sense to ensure that all the
different proceedings to which that specialised approach is suited are brought
together. We therefore provisionally recommend that the regional family court
should have jurisdiction in the following matters:

(1) Legal separation and ancillary relief under the Judicial Separation and
Family Law Reform Act, 1989;

(2) Child custody, access and other guardianship matters under the
Guardianship of Infants Act, 1964;

(3) Maintenance proceedings (without upper limits on awards) under the
Family Law (Maintenance of Spouses and Children) Act, 1976;

(4) Barring (without limit of time) and protection orders under the Family Law
(Protection of Spouses and Children) Act, 1981;

(5) Proceedings under the Marriage Act, 1972;

(6) Proceedings for matrimonial injunctions;

(7) Proceedings under the Family Home Protection Act, 1976;
(8) Proceedings under the Married Women’s Status Act, 1957;
9) Proceedings under the Succession Act, 1965;

(10) Proceedings (between family members) under the Partition Acts, 1868 to
1876;

(11) Wardship proceedings;
(12)  Proceedings under the Legitimacy Declaration (Ireland) Act, 1868;

(13) Proceedings under part six of the Status of Children Act, 1987.
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The Circuit Court already has a partial jurisdiction in each of these matters.

733 We recommend in addition that the regional family court should have
jurisdiction in the following matters:

Q) Nullity proceedings together with ancillary relief, as proposed in the White
Paper on Marital Breakdown. (See Scheme of the Family Law (No. 1)
Bill, section 46).

2 Proceedings under section 3 of the Adoption Act, 1974 and section 3 of the
Adoption Act, 1988. We believe that the family court would be the
appropriate setting in which to resolve the matters (such as dispensing
with consent to adoption and determining whether a marital child with
a living parent may be freed for adoption) addressed in these sections.

3) Proceedings, other than emergency proceedings, under the Child Care Act,
1991. Again, we believe that the family court is the proper setting for
the making of decisions concerning the future care or custody of a child
deemed to be in need of care or protection. The same applies to
proceedings under the School Attendance Acts, 1926 to 1967.

The Jurisdiction Of The District Court
734 We recommend provisionally that the District Court’s jurisdiction in family
matters be confined to the giving of emergency and certain specific remedies, viz:

(1) Barring and protection orders, as at present (i.e. barring orders up to a
maximum of one year’s duration).

(2) Orders under s.11 of the Guardianship of Infants Act, 1964, i.e., principally
orders for custody of and access to children. 1t is necessary for the
District Court to retain the power to make such orders pursuant, for
example, to a barring order. Full custody hearings should, however, take
place in the Regional Family Court.

3) Maintenance orders under the Family Law (Maintenance of Spouses and
Children) Act, 1976, subject to existing maxima (£200 per week for a
spouse, and £60 per week for a dependent child).

4 Orders under 5.9 of the Family Home Protection Act, 1976, subject to the
existing limits on the value of the chattels in question.

®) Emergency orders under part 3 of the Child Care Act, 1991.
Keeping Cases Out Of Court

7.35 If the resolution of family disputes through means other than adversarial
court proceedings is to be encouraged, there are a number of pre-requisites. We
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set these out in summary form before going on to deal with some of them in
more detail.

(1) Services must be available on a countrywide basis to support alternative
methods of dispute resolution. For example, adequate mediation
services should be available on a countrywide basis, ideally located
within or proximate to the regional family court centres, and staffed by
properly trained personnel. Also, lawyers around the country, practising
in the field of family law, should by their training be made aware of the
importance of avoiding adversarial conflict, they should be versed in
negotiating skills appropriate to the resolution of family conflicts, and
they should be aware of the alternative services.

(2) The road to litigation should be marked at every step with sign posts
indicating the alternatives to court proceedings and the advantages of
negotiated settlements.

3 Pre-trial procedures should avoid, where possible, pre-disposing the
parties to take confrontational positions which reduce the chances of
negotiation and agreement.

©) The legal context in which alternative mechanisms operate need to be
favourable. Special rules giving privilege to statements made in the
course of mediation or negotiation are an example. The rules giving
legal effect to agreed outcomes are another example, though these must
necessarily be balanced by rules and procedures designed to prevent
exploitation, to protect third parties and to cater for unforeseen
circumstances.

The substantive family law which forms the backdrop to negotiations may also
influence attitudes towards out-of-court agreements. For example, the
substantive rules governing the ownership of matrimonial property, and its
distribution on separation, annulment or death, which constitute the legal
parameters within which negotiations take place, influence the bargaining position
of the parties.

Mediation

7.36 It is not within our brief to make comprehensive recommendations
concerning the manner in which mediation services should be made available.
It is appropriate for us to examine the role of mediation in the context of a
reformed legal process for dealing with family cases, which emphasises the
avoidance of adversarial conflict and the promotion of dialogue and agreement.
If mediation is to form an integral part of the family law system, there must exist
a professional mediation service with adequate numbers of trained mediators and
proper facilities for consultation, and a supporting administrative framework. It
is important that mediation services should be available in all parts of the
country. We would suggest that plans should be made to link the development
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of mediation services with the establishment of the regional family courts which
we have provisionally proposed. We recognise that the development of mediation
services is likely to involve a combination of public and private initiatives.

7.37

In considering the appropriate linkage between mediation and the legal

process we have borne in mind a number of factors, in addition to the primary
consideration which is that of promoting agreed solutions.

(a) Mediation is unlikely to be successful unless both parties are
agreed that it should be used.

(b) It is important to avoid placing any unreasonable restrictions on
the parties’ right of access to the courts.

(©) There are some cases, in particular those in which there is a
history of matrimonial violence, where attempts at mediation
are usually inappropriate.

With these factors in mind we provisionally recommend as follows:

(1)

(2)
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Where proceedings for judicial separation have been instituted, the parties
should be required within two weeks to attend a family court centre (which
should be attached to each regional family court), if they have not already
done so,

(a) to receive information as appropriate concemning the various
family support services available, including welfare services;

(b) to receive information and advice concerning the availability and
purpose of mediation.

This information and advice should be given by an official who has
appropriate knowledge and counselling skills and who would act under the
auspices of the court. It might be augmented by an appropriate video, and
by the provision of a full information pack. There should be emphasis
throughout on the need to give priority to the interests of any dependent
children and on the importance of avoiding any damage or distress to
them.

In relation to other family law proceedings before the family court,
including custody, access, maintenance and barring applications, the
opportunity should be presented to the parties to attend the family court
centre to receive similar information and advice. This should not be
compulsory, but the judge should be obliged to consider at the beginning
of the hearing whether to adjourn proceedings, if appropriate, to require the
parties to attend the centre to receive the appropriate information and
advice. The judge should not, however, adjourn proceedings for this
purpose unless he or she is satisfied that no additional risks are involved



in respect of any family members whose safety or welfare is in issue.

(3) Given that the jurisdiction of the District Court will be, primarily, to
provide interim and emergency relief, there may be few cases in which an
adjournment would be appropriate. Nevertheless, subject to the same
caveat concerning the protection of family members at risk, we recommend
that a District Judge should have a similar power of adjournment in
custody, barring and maintenance cases.

(4) In all family proceedings before the regional family cour, it should be open
to the judge, at any time during those proceedings, to recommend that the
parties attempt to resolve any outstanding issue through negotiation or
mediation and, in exceptional cases, to require that they attempt to do so,
and to grant an adjournment for that purpose.

Faimess And The Mediation Process

738  As we have seen, while mediated agreements have many advantages, it
is important, nevertheless, that there be safeguards to ensure fairness in the
bargaining process. Factors which can distort the mediation process include
unequal bargaining strengths between the parties, deriving from economic or
psychological causes. The full disclosure of assets, necessary if there is to be a
fair bargain on matters of finance and property, cannot always be guaranteed.
Nor is it possible for the parties at the time of mediation to foresee all the
possible risks and changes in circumstances which may subsequently occur. The
following, in our provisional view, are measures which may help both to
strengthen the mediation process and to ensure fairness.

8] It is essential first that mediators themselves should, through their
training, be able to identify inequalities in the bargaining strengths of the
parties, and that they should be aware of techniques for redressing
obvious imbalances. As a last resort, where for example it becomes
clear that one party is concealing vital information, or where one party
is exercising a dominant role, the mediator should be prepared to advise
that mediation should cease. All this points to the need for an agreed
code of practice for family mediators.

2) It is important, and indeed it is the usual practice, for mediated
agreements, before being set in binding legal form, to be reviewed by the
parties’ respective legal advisers. The role played by the legal adviser
is a subtle one. On the one hand he or she must advise the client
thoroughly on the legal implications, long and short term, of the various
terms of the agreement, and give warning where it appears that the
client is waiving or prejudicing his or her legal rights. On the other
hand, there must be recognition of the compromise that is a necessary
feature of many mediated agreements. It is important that in the
training of family lawyers, these skills are addressed.
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3) In every case where an application is made to a court to have an
agreement, which affects the parties’ financial or property relationships,
recorded or made a rule of court, there should be an obligation on the
court not to grant the application unless it is satisfied that the agreement
is a fair and reasonable one which in all the circumstances adequately
protects the interests of the parties and of any dependent children. A
similar rule already applies where application is made to have an
agreement made a rule of court under s.8 of the Family Law
(Maintenance of Spouses and Children) Act, 1976, and this has already
prompted some judicial comment on the question of what constitutes a
fair and reasonable agreement (see for example JD v BD?). 1t is
reasonable to expect that judicial scrutiny of such agreements will be
that much more intense where either party has not had the benefit of
legal advice.

739  Agreements concerning custody of, or access to, children are not strictly
binding in law. Their existence does not preclude a parent from making an
application under s.11 of the Guardianship of Infants Act, 1964 for an order
which runs counter to the agreement. The matter will be decided with the
welfare of the child as the paramount consideration. The general principle in
Irish law has been that agreements as to custody and access are allowed to stand
unless and until one of the parents invites the intervention of the court. There
is no general requirement that the courts should review such agreements in all
cases. An exception was created by s.3(2) of the Judicial Separation and Family
Law Reform Act, 1989, which requires a court, before granting a decree of
judicial separation, to review provisions made for the welfare of children.
Commenting on this new power, Duncan and Scully’ comment:

"... for reasons of principle and of practicality the courts are unlikely,
except on rare occasions, to disturb arrangements which have been freely
negotiated and agreed between the parents. The reasons of principle
derive from article 42.1 of the Constitution in which the State guarantees
to respect the inalienable right and duty of parents to provide for the
education (in the broadest sense) of their children. It would also usually
be impractical for the courts to make an order which goes against the
wishes of both parents."

We see no practical advantage in extending the courts’ powers to review agreed
custody and access arrangements. We regard the parental right to proceed under
s.11 of the Guardianship of Infants Act, in circumstances where agreed
arrangements appear to have failed, as an adequate safeguard.

740  Our courts have very limited powers to vary the terms of an agreed
settlement on financial and property matters. Many agreements will themselves
provide for periodic review, particularly in relation to the level of maintenance

2 [1985] 1.L.R.M. 688.
3 Marriage Breakdown in frefand, Law and Practice {Butterworths, 1990}, at p.350.
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payments. In the absence of such terms, there is no general power in the courts
to order variations, even where the agreement has been made a rule of court
under s.8 of the Family Law (Maintenance of Spouses and Children) Act, 1976.
However, a number of factors ameliorate what might at first appear to be an
unfair situation. The court probably does have power to vary the terms of such
an agreement in the context of proceedings for judicial separation. (See the
Judicial Separation and Family Law Reform Act, 1989, s.15(10)(¢c) and (d)). A
court may refuse an application to make an agreement a rule of court under s.8
of the 1976 Act on the basis that the absence of an appropriate review clause
may render the agreement unreasonable or unfair. Moreover, it is, in practice,
not possible to enforce payment of agreed maintenance in circumstances where
the liable spouse has insufficient means to make the necessary payments. By
contrast, a spouse who believes that he or she has been short changed by an
agreement may always apply for maintenance under the Family Law
(Maintenance of Spouses and Children) Act, 1976.

7.41 The question remains, however, whether the courts should be given
wider powers to review and, if necessary, vary the terms of mediated agreements
concerning property and finance, even where those agreements have been
finalised with the benefit of legal advice? On the one hand, some flexibility is
clearly needed to deal with cases of blatant unfairness and because, when such
agreements are entered into, it is generally not possible for the parties to
anticipate all their future needs and liabilities and all future changes in
circumstances. On the other hand, if agreements are subject too easily to
alteration by the courts, the incentive towards negotiation and agreement may be
reduced.

We provisionally recommend that there should exist a more general power in the
courts to review and, if necessary, vary, on the application of either party, the terms
of agreements conceming maintenance and property on the following grounds:

{a) that facts have come to light since the agreement was entered into
which, had either party been aware of them at the time, could
reasonably be expected to have effected a material change in the
terms of the agreement,

(b) that the economic circumstances of the parties have altered since
the agreement in a manner which could not reasonably have been
anticipated by the parties at the time of the agreement, and which
makes it unreasonable (o insist on the application of the original
terms of the agreement.

742 We provisionally recommend also that, in the above circumstances, the
court should have the power to confirm, cancel or vary any terms in the agreement,
but should not disturb transactions which have already been concluded under the
provisions of the original agreement.
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Access And Publicity In Respect Of Family Proceedings

743  We have given careful thought to the arguments for and against the
retention of the present rules under which most family law proceedings are to be
conducted otherwise than in public. Family law cases are as a class different
from other cases in that they frequently involve detailed discussion of personal
and usually private relationships at a time when the parties concerned may be
feeling hurt and vulnerable. It is rightly felt that family members should as far
as possible be protected from the further distress which may be occasioned by
publicity and by exposure of their personal lives to those having only a prurient
interest. Even more so, where children are involved, there is a strong desire to
maintain what O’Higgins CJ described In Re McCann v Kennedy* as "a decent
privacy", this being regarded as necessary to prevent harm or distress to the child.
It should also be recalled that in McGee v Attomey General® the Supreme Court
recognised that a right to marital privacy is constitutionally protected.

744  However, we are conscious of dangers, outlined in the Report of the
Oireachtas Joint Committee on Marriage Breakdown, which arise when a whole
area of the law is administered behind closed doors, with scarcely any scrutiny
by press or public. Apart from the obvious dangers inherent in the absence from
the legal process of a salutary check on idiosyncratic or wayward judicial
conduct, there is the danger that false rumours or inaccurate assumptions about
the conduct of family proceedings may gain currency, and that confidence in the
legal process may be thereby diminished. The fact that family law cases are
heard behind closed doors has also prevented the light of publicity from falling
on the many serious deficiencies in the family law system which are described at
the beginning of this chapter. Finally, it is unfortunate that access to family
proceedings has become almost impossible for students who are preparing to
practice in the area of family law, and for persons having a genuine research
interest.

7.45 Our provisional view is against allowing access by members of the public
or of the press to the proceedings of the proposed regional family courts.
Nevertheless, there should be some change in the existing rules to make possible
at least some minimal scrutiny of family court proceedings. One possibility would
be to permit access by an independent person or persons, nominated by the Family
Lawyers” Association and approved by the President of the Circuit Court, whose
function it would be to monitor family court proceedings, gather statistics and report
publicly from time to time on the functioning of the courts. Such reports should not
contain information tending to identify particular cases or the parties to them. We
would welcome observations on this tentative suggestion. In addition, we
provisionally recommend that bona fide researchers and students of family law
should, on application to and at the discretion of the judge, be permitted to attend
family proceedings.

7.46 The rules relating to the reporting of family proceedings should remain

4 {1978] LR. 326.
5 [1974] LR, 284.
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strict, and there should in particular be a general principle, applying to all family
proceedings, prohibiting the publication of information which tends to identify the
parties and members of their families.

The Conduct Of Family Court Proceedings

747  The model of a family court on which our recommendations are based
is one in which emphasis is placed on the diversion away from formal
proceedings of cases in which negotiated and agreed solutions are appropriate
and possible. Under this model, the cases which will continue to find their way
into the family court would fall into three categories:

(a) cases where the law does not allow the parties to achieve their
objective through private ordering, as for example where the
parties seek an annulment of their marriage or the adoption of

a child,

®) cases where it is not possible or appropriate for solutions to all
or some issues that divide the parties to be achieved through
agreement,

(c) cases where the court’s role is to review agreements reached by

the parties, whether by operation of law or by reason of the fact
that one of the parties has applied to set aside or vary the terms
of an agreement.

It is possible to further subdivide the above cases into those in which a remedy
or outcome is being sought on a consensual basis, and those which clearly involve
a dispute of some kind.

7.48  There is much to be said for the court operating on an inquisitorial basis
in those cases which do not involve a dispute, for example an undefended nullity
petition, or an application for a judicial separation made with the consent of the
respondent. Indeed, where applications are based on consent, it is difficult to see
how the courts can exercise a review function without to some extent taking on
an active role in the proceedings. However, in the more usual case where a
dispute between the parties survives, despite all attempts at settlement by
agreement, we are not in favour of any radical departure from the existing mode
of trial, though we are in favour of extending specific inquisitorial powers in the
court. Our reasons for taking this view are as follows. We would emphasise the
need, in all cases involving a dispute infer partes, to respect the requirements of
a fair hearing, adhering fully to the principles of constitutional and natural
justice. A party should, in particular, have a full opportunity to state his or her
case and to hear, test and respond to the opposing case. (We would include
here disputes relating to custody of, or access to, children, despite the fact that
in some cases such disputes have been characterised as not being inter partes but
rather in re the child).
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749  There are special features of family disputes which justify some
modifications of, or departures from, the strict adversary approach. First and
foremost the court has a special duty to protect the interests of dependent
children where they are the subject of the dispute or where they may be
otherwise affected by its outcome. This may justify the court in taking special
measures either to ensure that the child’s interests are fully represented within
the trial process or to secure from independent sources information relevant to
the future welfare of the child. There is also justification for giving the court
some independent powers to assist in obtaining a full picture of the relative assets
and financial position of the spouses where there is a dispute concerning matters
of finance or property. This is because there is a public interest in ensuring that
those who can should meet their family support obligations, and because of the
inherent imbalance of power between the parties where one is economically
dependent on the other.

7.50  Inaddition to those powers of an inquisitorial nature which already exist
and are outlined in paragraphs 4.04 to 4.06, we provisionally recommend the
following:

(a) The power which the court has, in proceedings under s.11 of the
Guardianship of Infants Act to procure a report on any question
affecting the welfare of an infant, (see the Judicial Separation and
Family Law Reform Act, 1989, 5.40) should be extended to any
proceeding in which the welfare of a dependent child is relevant.

(b) The family court should be given a discretionary power, in any
proceeding in which application has been made for a maintenance
or other financial order, or a property order, to procure a report
from a suitably qualified independent person (for example, an
accountant) on the financial or property status of the parties. The
Report should be furnished to the parties and their legal
representatives before the hearing. The Report should be received
in evidence provided that its author is available for cross
examination by the parties. Where the author is not available, the
reception of the Report in evidence should be at the discretion of
the court.

Representation Of Children

(a) Legal representation

7.51 The idea that a child may sometimes require separate legal
representation in proceedings in which decisions concerning his or her welfare
are to be taken has now been accepted in the context of care proceedings.
(Child Care Act, 1991, section 25). We see good reason for extending this
principle to parental custody disputes and other family proceedings. The formula
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we used in our Report on Child Sexual Abuse® serves as a basis for the following
provisional recommendations:

@) Provision should be made for the appointment by the judge of an
independent representative for a child who is the subject of guardianship,
custody or access proceedings, or whose welfare is otherwise in issue in
family proceedings, where, in the opinion of the judge, this appears to be
necessary in the interests of the child.

(i) The person providing representation should be legally qualified. He or she
should be appointed by the court from among lawyers who by reason of
training and experience are competent to represent children. A panel of
such lawyers should be established. The criteria for appointment to the
panel, including the possibility of specialist training, are matters which
should be considered by the two professional bodies.

(b) Guardians Ad Litem

7.52 It remains unclear how precisely the system of guardians ad litem,
introduced by section 26 of the Child Care Act, 1991, will work in practice. It
may well be that a similar provision should apply to other family proceedings
which involve consideration of matters affecting the welfare of a child. We would
welcome views on the necessity for this. For the present, we confine ourselves to
two cautionary remarks. The first is that careful consideration should be given
to the precise role of the guardian ad litem and in particular to whether the
guardian ad litem should be primarily an amicus curiae or an advocate for the
child. (See para. 4.34). Second, careful consideration needs to be given to the
question of who may be appointed as a guardian ad /item. Should health board
personnel be available for such duties? Should the Probation and Welfare
Service be involved?

The Probation And Welfare Service

7.53  Itis clear to us that the Probation and Welfare Service are performing
an essential task in certain family law cases. Where disputes concerning custody
of, or access to, children reach the courts, judges do in many cases rely on
reports prepared by Probation and Welfare Officers and we are aware how much
the judiciary have come to value this service. It has also become obvious that
there is some uncertainty within the Probation and Welfare Service as to the
future direction of its work in family law cases. There are insufficient staff
available to provide anything approaching a comprehensive service for the courts,
Case-loads are high and waiting periods for reports so long, particularly in
Dublin, that there is a real danger that judges may be forced to make less and
less use of the service.

8 LRC 32-1890.
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7.54  There are no doubt many issues facing the Probation and Welfare
Service concerning the use of scarce resources and the directions in which the
Service should develop, upon which we are not competent to comment. What
we do wish to emphasise is that, if family judges are to make informed decisions
in cases concerning disputes over children, they need to have readily available a
pool of experts capable of supplying to the court, within a reasonable time,
objective reports and recommendations in the cases in which the evidence
adduced by the parties is excessively partisan or otherwise insufficient. There are
different ways in which this service can be provided. For example, the Health
Boards, as well as the Probation and Welfare Service, have relevant expertise.

7.55 It is not for us to comment on how exactly the service should be
provided, but we would provisionally suggest that the following general principles
should be observed:

(a) The service should be readily available to every court which has
jurisdiction to determine issues of child custody or access.

(b) The service should be adequately staffed and resourced so as to
avoid unnecessary delays; time is of the essence in cases
concerning children.

(c) The persons providing the service to the courts should have
appropriate training and should operate within an appropriate
professional supporting structure.

(d) While it is understandable that in some cases the process of
family assessment may indirectly lead on to an element of
counselling or even mediation, it should be clearly understood by
all parties that the primary role of the expert is to make an
assessment for the purpose of reporting and making
recommendations to the court.

Family Court Judges

(a) Assignment

7.56 Our provisional view is not in favour of the appointment of judges to
deal exclusively with family law cases. The main reasons are that recruitment
may be difficult, there is a danger of "burn-out", and there are advantages in
having some degree of rotation. On the other hand, judges who are assigned to
sit on the new regional family courts should be selected on the basis of their
suitability to deal with family law cases. We therefore provisionally recommend
that:

(i) The selection and assignment of judges to preside over the regional family
courts should be made by the President of the Circuit Court.
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(i) Only those judges should be selected who by reason of training, experience
and personality are suitable persons to deal with matters of family law.

(iii) Any one period of assignment should be for not less than one year.

157 We also provisionally recommend that the Government, when considering
appointments to the Circuit Court, should be required to take into account the need
to ensure that there are sufficient judges qualified to sit on the regional family
courts.

(b) Judicial studies

7.58  We do not favour compulsory "training” for family court judges, provided
that their selection is made on the basis suggested above. However, we
provisionally recommend that measures should be taken as a matter of urgency to
enable the judiciary to organise judicial studies on a systematic basis. In the
context of family law, this facility might be used for a number of purposes, for
example:

@) To enable family court judges to be kept abreast of broad developments
in knowledge of the family and child development emanating from
related disciplines, such as psychiatry, psychology, sociology and social
work.

(i) To enable the judges to familiarise themselves with new developments
in legislation and case-law.

(iii) To help to ensure a reasonable degree of uniformity in decision-making,
especially in those areas (for example, financial provision and property
adjustment following judicial separation) where the law allows for a high
degree of judicial discretion.

(iv) To provide a means whereby newly appointed Family Court judges may
be supplied with information and advice concerning the operation of the
Family Courts system.

7.59 We would envisage the key elements in the organisation of judicial studies
to be the following:

(a) Management by a Board, chaired by the Chief Justice (or
nominee) and comprising a majority of judges.

(b) Adequate funding on the basis of an annual budget.

(c) Proper administrative and logistical support.
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Family Lawyers

7.60  In our opinion, lawyers who deal with family law cases require special
skills and expertise, over and above those normally acquired in the course of
general legal education and training. First, they need to be sensitive to the
special features of family cases which have been noted above. Second, they need
to understand something of family dynamics and of the processes involved in the
breakdown of family relationships. Third, they need to know something about
child development, and to be able to communicate with a child in the language
appropriate to his or her particular stage of development. Finally, the new
approach to the resolution of family disputes, with its emphasis on negotiation
and agreement, requires to be understood especially by lawyers more familiar
with the traditional adversarial approach. Appropriate negotiating skills need to
be developed, and family lawyers should become familiarised with the practice
and objectives of mediation. It would be unfair not to recognise that there are
many family lawyers who have developed the appropriate skills and who deal with
this demanding area of practice with great sensitivity. It should also be noted
that it is often clients, rather than their legal advisers, who determine whether the
approach to a family law dispute is to be confrontational or conciliatory.
Nevertheless, we cannot stress too strongly the damage that may be caused by the
intervention into a family dispute of a lawyer who lacks the necessary sensitivity
and specialist knowledge.

7.61  We have considered the possibility of specialist training and certification
as a pre-requisite to practice in the family law area. We are not prepared at this
stage to make such a recommendation (though, see para 7.51 for our provisional
recommendation concerning children’s representatives), but would welcome views
on the matter. We do however make the following provisional suggestions for
consideration by bodies concerned with the education and training of lawyers:

Courses of professional legal education should address the special features
of family law practice noted above so that future practitioners should, as a
minimum, become aware of the need for special skills and expertise. (We
recognise the efforts already made by the Law Society towards this end).
Specialist courses should be made available to practising lawyers, perhaps under the
aegis of the professional bodies and the Family Lawyers’ Association, in
conjunction with appropriate third level institutions, offering training in the special
skills and expertise appropriate in family law practice. Such courses should be inter-
disciplinary, involving inputs from areas such as psychiatry, psychology, sociology,
and social work. Heightening awareness of alternative methods of dispute resolution
would be one purpose of such courses. Up-dating courses should be available for
those already practising in family iaw. Once appropriate courses have commenced,
and their effectiveness has been assessed, consideration might be given to a form of
certification based, in part, on successful completion of the course and attendance
periodically at up-daiing courses.

Miscellaneous
7.62 There should be systematic gathering, and timely publication, of statistics
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relating to family proceedings. As a matter of routine these should include numbers
of applications for each order in the different courts, numbers of orders made, the
grounds upon which orders (such as judicial separation and annulment) are
granted, and details concerning enforcement applications and outcomes. There is
also a need for systematic research and information-gathering in relation to orders
involving the application of judicial discretion. (See para. 5.16).

7.63 There is a need for further study of the effectiveness of enforcement
mechanisms in family law. (See Para. 5.03).
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CHAPTER 8: SUMMARY OF PROVISIONAL

RECOMMENDATIONS

Regional Family Courts
1.

158

A system of Regional Family Courts should be established, functioning
as a division of the Circuit Court. The Regional Family Courts should
have a unified family law jurisdiction, they should be located in
approximately eight to ten regional centres, they should be presided over
by specially nominated Circuit Court Judges and they should operate in
the context of a range of support and family services.

(Paras. 7.15 and 7.21)

The Regional Family Courts should have jurisdiction in the following
matters:

@D Legal separation and ancillary relief under the Judicial
Separation and Family Law Reform Act, 1989;

2) Child custody, access and other guardianship matters under the
Guardianship of Infants Act, 1964,

3) Maintenance proceedings (without upper limits on awards)
under the Family Law (Maintenance of Spouses and Children)
Act, 1976;

4 Barring (without limit of time) and protection orders under the

Family Law (Protection of Spouses and Children) Act, 1981,
5) Proceedings under the Marriage Act, 1972,

6) Proceedings for matrimonial injunctions;



Q)
@®
®
(10)

(11
(12)

(13)

(14)

15)

(16)

Proceedings under the Family Home Protection Act, 1976
Proceedings under the Married Women’s Status Act, 1957,
Proceedings under the Succession Act, 1965;

Proceedings (between family members) under the Partition Acts,
1868 to 1876;

Wardship proceedings;

Proceedings under the Legitimacy Declaration (Ireland) Act,
1868,

Proceedings under part six of the Status of Children Act, 1987.

Nullity proceedings together with ancillary relief, as proposed
in the Family Law Bill 1994.

Proceedings under section 3 of the Adoption Act, 1974 and
section 3 of the Adoption Act, 1988.

Proceedings, other than emergency proceedings, under the
Child Care Act, 1991. (Paras. 7.32-7.33)

The District Courts’ jurisdiction in family matters should remain
confined to the granting of emergency and certain specific remedies, viz:

¢y

@

©)

@

®)

®

Barring and protection orders, as at present (i.e. barring orders
up to a maximum of one years duration).

Orders under s.11 of the Guardianship of Infants Act, 1964, i.e.,
principally orders for custody of and access to children.

Maintenance orders under the Family Law (Maintenance of
Spouses and Children) Act, 1976, subject to existing maxima
(£200 per week for a spouse, and £60 per week for a dependent
child).

Orders under section 9 of the Family Home Protection Act,
1976, subject to the existing limits on the value of the chattels

in question.

Emergency orders under part 3 of the Child Care Act, 1991,
(Para. 7.34)

The selection and assignment of judges to preside over the
Regional Family Courts should be made by the President of the
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Circuit Court.

(id) Only those judges should be selected who by reason of training,
experience and personality are suitable persons to deal with
matters of family law.

(iii) Any one period of assignment should be for not less than one
year. (Para. 7.56)

There is a need to appoint additional judges to the Circuit Court. The
Government, when considering appointments to the Circuit Court,
should be required to take into account the need to ensure that there
are sufficient judges qualified to sit on the Regional Family Courts.
(Paras. 7.30 and 7.57)

Advice, Information And Diversion

6.

160

Attached to every regional family court, and operating under the
auspices of the court, should be a family court advice centre. This
would provide an information and referral service, offering information
to clients about counselling and mediation services, social welfare
entitlements and services, legal aid and advice services, as well as basic
information about the operation of the family court and the remedies
available in it. It should have available various information packs,
carefully designed and consumer friendly. One of the underlying themes
in the provision of all these services should be the need to place the
interests of children uppermost. This emphasis, as well as the provision
of information, might be reinforced by the production of appropriate
short video films. (Para. 7.17)

Where proceedings for judicial separation have been instituted, the
parties should be required within two weeks to attend a family court
advice centre, if they have not already done so,

(a) to receive information as appropriate concerning the various
family support services available, and

(b) to receive information and advice concerning the availability
and purpose of mediation.

This information and advice should be given by an official who has
appropriate knowledge and counselling skills and who would act under
the auspices of the court. There should be emphasis throughout on the
need to give priority to the interests of any dependent children and on
the importance of avoiding any damage or distress to them.

(Para. 7.37)

In relation to other family law proceedings before the family court,



10.

including custody, access, maintenance and barring applications, the
opportunity should be presented to the parties to attend the family court
advice centre to receive similar information and advice. This should not
be compulsory, but the judge should be obliged to consider at the
beginning of the hearing whether to adjourn proceedings, if appropriate,
to require the parties to attend the centre to receive the appropriate
information and advice. The judge should not, however, adjourn
proceedings for this purpose unless he or she is satisfied that no
additional risks are involved in respect of any family members whose
safety or welfare is in issue. (Para. 7.37)

Subject to the same caveat concerning the protection of family members
at risk, we recommend that a District Judge should have a similar power
of adjournment in custody, barring and maintenance cases.

(Para. 7.37)

In all family proceedings before the Regional Family Court, it should be
open to the judge, at any time during those proceedings, to recommend
that the parties attempt to resolve any outstanding issue through
negotiation or mediation and, in exceptional cases, to require that they
attempt to do so, and to grant an adjournment for that purpose.
(Para. 7.37)

The Court’s Powers In Respect Of Agreements

11.

In every case where an application is made to a court to have an
agreement, which affects the parties’ financial or property relationships,
recorded or made a rule of court, there should be an obligation on the
court not to grant the application unless it is satisfied that the agreement
is a fair and reasonable one which in all the circumstances adequately
protects the interests of the parties and of any dependent children.
(Para. 7.38)

The courts should be given a power to review and, if necessary, vary, on
the application of either party, the terms of agreements concerning
maintenance and property on the following grounds:

(a) that facts have come to light since the agreement was entered
into which, had either party been aware of them at the time,
could reasonably be expected to have effected a material
change in the terms of the agreement,

) that the economic circumstances of the parties have altered
since the agreement in a manner which could not reasonably
have been anticipated by the parties at the time of the
agreement, and which makes it unreasonable to insist on the
application of the original terms of the agreement.

(Para. 7.41)
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13.

In the above circumstances the courts should have the power to confirm,
cancel or vary any terms in the agreement, but should not disturb
transactions which have already been concluded under the provisions of
the original agreement. (Para. 7.42)

Access And Publicity

14.

15.

16.

Family proceedings should continue to be heard in camera. However,
provision should be made for access to family proceedings by an
approved independent person or persons, whose function it would be to
monitor family proceedings, gather statistics and report publicly from
time to time on the functioning of the family courts. Such reports
should not contain information tending to identify particular cases or the
parties to them. (Para. 7.45)

Bona fide researchers and students of family law should, on application
to and at the discretion of the judge, be permitted to attend family
proceedings. (Para. 7.45)

The rules relating to the reporting of family proceedings should remain
strict, and there should in particular be a general principle, applying to
all family proceedings, prohibiting the publication of information which
tends to identify the parties and members of their families.

(Para. 7.46)

Powers To Procure Reports

17.

18.

19.
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The power which the court has, in -proceedings under s.11 of the
Guardianship of Infants Act, to procure a report on any question
affecting the welfare of an infant, (see the Judicial Separation and Family
Law Reform Act, 1989, s.40) should be extended to any proceeding in
which the welfare of a dependent child is relevant. (Para. 7.50)

The court should be given a discretionary power, in any proceeding in
which application has been made for a maintenance or other financial
order, or a property order, to procure a report from a suitably qualified
independent person on the financial or property status of the parties.
The Report should be furnished to the parties and their legal
representatives before the hearing. The Report should be received in
evidence provided that its author is available for cross-examination by
the parties. Where the author is not available, the reception of the
Report in evidence should be at the discretion of the court.

(Para. 7.50)

In considering how best to provide family courts with a service for
providing reports in respect of children, the following general principles
should be observed:



(a) The service should be readily available to every court which has
jurisdiction to determine issues of child custody or access.

(b) The service should be adequately staffed and resourced so as
to avoid unnecessary delays; time is of the essence in cases
concerning children.

(c) The persons providing the service to the courts should have
appropriate training and should operate within an appropriate
professional supporting structure.

(d) It should be clearly understood by all parties that the primary
role of the expert is to make an assessment for the purpose of
reporting and making recommendations to the court.

(Para. 7.55)

Representauon Of Children

21.

22,

Provision should be made for the appointment by the judge of an
independent representative for a child who is the subject of
guardianship, custody or access proceedings, or whose welfare is
otherwise in issue in family proceedings, where, in the opinion of the
judge, this appears to be necessary in the interests of the child.

(Para. 7.51)

The person providing representation should be legally qualified. He or
she should be appointed by the court from among lawyers who by reason
of training and experience are competent to represent children. A panel
of such lawyers should be established. The criteria for appointment to
the panel, including the possibility of specialist training, are mattérs
which should be considered by the two professional bodies.

(Para. 7.51)

Views are invited on the question of extending the guardian ad litem
provisions of section 26 of the Child Care Act, 1991, to all family
proceedings which involve consideration of matters affecting the welfare
of a child. Views are also sought on the role and method of selection
of guardians ad litem. (Para. 7.52)

Judicial Studies And Legal Training

23,

24,

Measures should be taken as a matter or urgency to enable the judiciary
to organise judicial studies on a systematic basis. (Para. 7.58)

We would envisage the key elements in the organisation of judicial
studies to be the following:

(a) Management by a Board, chaired by the Chief Justice (or
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25.

nominee) and comprising a majority of judges.
(b) Adequate funding on the basis of an annual budget.
(©) Proper administrative and logistical support. (Para. 7.59)

Courses of professional legal education should address the special
features of family law practice so that future practitioners should, as a
minimum, become aware of the need for special skills and expertise.
Specialist courses should be made available to practising lawyers,
perhaps under the aegis of the professional bodies and the Family
Lawyers’ Association, in conjunction with appropriate third level
institutions, offering training in the special skills and expertise
appropriate in family law practice. Such courses should be inter-
disciplinary, involving inputs from areas such as psychiatry, psychology,
sociology, and social work. Heightening awareness of alternative
methods of dispute resolution would be one purpose of such courses.
Up-dating courses should be available for those already practising in
family law. Once appropriate courses have commenced, and their
effectiveness has been assessed, consideration might be given to a form
of certification based, in part, on successful completion of the course
and attendance periodically at up-dating courses. (Para. 7.61)

Miscellaneous

26.

27.
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All documents initiating family proceedings should, as far as possible
having regard to the relevant substantive legal principles, be non-
confrontational. They should also contain information about the family
court advice centre, and should highlight the requirements concerning
the parties attendance at the advice centre. (Para. 7.19)

There should be systematic gathering, and timely publication, of statistics
relating to family proceedings. As a matter of routine’ these should
include numbers of applications for each order in the different courts,
numbers of orders made, the grounds upon which orders (such as
judicial separation and annulment) are granted, and details concerning
enforcement applications and outcomes. There is also a need for
systematic research and information-gathering in relation to orders
involving the application of judicial discretion. (Para. 7.62)

There is a need for further study of the effectiveness of enforcement
mechanisms in family law. (Para. 7.63)



APPENDIX 1

MEDIATION SERVICES IN SOME OTHER JURISDICTIONS

Australia’

The Australian Family Court has attached to it a counselling service, the scope
of which extends to issues of finance, matrimonial property, child custody and
access, as well as counselling of a more general nature. The service provides
both counselling and conciliation services, but its main focus is conciliation. The
court counselling service is supported by the availability of independent
counselling services in the community at large.

Parties to, or children of, a marriage can seek the services of a court counsellor®
at any time, even before litigation is contemplated. After the commencement of
litigation, the court can advise and sometimes even direct parties to attend
counselling. It can also promote a resolution of the differences between parties
by ordering a conference under Order 24, rule 1 of the Family Law Rules. Only
if these procedures fail or are considered inappropriate will there be a formal
trial. In certain circumstances, counselling or an Order 24 conference is required
before the court is able to make particular orders. If agreement can be reached
by the parties attending an Order 24 conference, the court may be asked to make
a consent order in the terms of the agreement.

The service is funded by Parliament. Counselling organisations in the community

-

References to “the Act" are to the Family Law Act, 1975, as amended at 25th January, 1980.
2 Section 4 of the Family Law Act, 1875, defines a ‘marriage counsellor’ as:

(a) the Principal Director of Court Counssliing, a Director of Court Counselling or
another court counsellor appointed under section 38N;

() a pefson appointed under a law of a State as a counsslior In relation to a Famity
Court of that State;

(€ a person authorised by an approved mariage counselling organisation to offer
marriage counaseliing on behalf of the organisation; or

(d) a person authorised under the regulations to offer marriage counselling.
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may also be approved by the Attorney General under the Family Law Act® and
if so, are funded by Parliament.* These organisations operate mainly through
voluntary part-time workers, usually without professional skills in psychology or
sociology, but supervised by a small professionally trained staff. The role of these
organisations has been largely confined to the stage of marital distress before
legal proceedings are instituted.’?

However, the Act adds to the voluntary organisations and counsellors acting on
behalf of such organisations by appoimnting a welfare staff to the court itself.
Section 37(8) authorised the Australian Attorney General to appoint a Director
of Counselling and Welfare, and such other counsellors as are necessary as
officers of the Family Court. The relevant provisions are now contained in
section 38N which provides that there will be, inter alia, a Principal Director of
Court Counselling, Directors of Court Counselling and other court counsellors
as officers of the court. The services of these persons are not confined to
persons who have instituted proceedings in the Family Court.

Counselling

Part III of the Act deals with counselling and reconciliation. Section 14(1)
provides that where proceedings for a dissolution of marriage have been
instituted, or financial or custodial proceedings have been instituted by a party
to a subsisting marriage, it is the duty of the judge and of every legal practitioner
representing a party to give consideration from time to time to the possibility of
a reconciliation of the parties.

Subsection (2) provides that if it appears at any time to the Judge from the
evidence or the attitude of the parties or either of them that there is a reasonable
possibility of reconciliation, the Judge may (a) adjourn the proceedings to afford
the parties an opportunity to consider a reconciliation; or (b) with the consent
of the parties, interview them in chambers, with or without counsel with a view
to effecting reconciliation. If the judge adjourns proceedings, he or she may
advise the parties to attend upon a marriage counsellor or an approved marriage
counselling organisation, or may request the Principal Director of Court
Counselling of the Family Court, or an officer of a Family Court of a State, to
nominate some other suitable person or organisation to assist them in considering
a reconciliation.

3 Section 12 allows the Attorney General to approve a marriage counselling organisation where he Is satisfied that
the organisation is willing and able to engage in marriage counsslling and marriage counselling represents the
whole or major part of its activities. The organisation must supply the Attorney Generel each year with an
audited financial report and a report on its marriage counselling activities, and approval may be revoked if the
organisation does not adequately carry out its functions or does not engage in marriage counselling. The
scheme s, therefore, based upon the assistance with public funds of voluntary organisations engaged in
marriage counsslling.

4 Part I of the Famlly Law Act continues the successful experiment of the Matrimonial Causes Act, 1959, by
referring to marriage counselling (marriage “guidance” under the 1958 Act). Section 11 empowers the Atiorney
General to grant sums of money to approved marriage counselling organisations out of moneys appropriated
by Parliament.

5 Nygh, Guide to the Famlly Law Act, 1875, p.30.
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The hearing must be resumed as soon as practicable after a party, after such an
adjournment, requests that the hearing be proceeded with. No minimum period
is prescribed before either party may request a resumption of proceedings.
Subsection (6) enables the court to advise the parties to attend upon a marriage
counsellor or an approved counselling organisation if it considers that counselling
might assist parties to a marriage to improve their relationship with each other
and with their children, and it may adjourn any proceedings before it to enable
this attendance. The counselling which may be directed under this provision
need not be directed at reconciliation of the parties.

Special provision is however made in respect of marriages of short duration.
Section 44(1B) provides that an application for dissolution of a marriage shall
not, without leave of court, be filed within 2 years of the date of the marriage
unless a certificate is filed with the application, stating that the parties to the
marriage have considered a reconciliation, with the assistance of a specified
person or organisation (being a marriage counsellor or an approved marriage
counselling organisation or other suitable person or organisation nominated by
the Principal Director of Court Counselling of the Family Court). The certificate
must be signed by that person or on behalf of the organisation. The court may
grant leave for the application to be filed or declare that it is satisfied that there
are special circumstances by reason of which the application should proceed.?

Section 15 enables a party to a marriage to file in the Family Court of Australia
or in a Family Court of a State a notice stating that the party wishes to have the
assistance of the counselling facilities of that Court. This is designed to
encourage parties whose marriages are in difficulty to take advantage of the court
counselling facilities whether or not proceedings have been initiated or are even
contemplated. Filing of a notice has no legal significance. Counselling under this
section is voluntary and is not limited to reconciliation. Where such a notice is
filed, the Principal Director of Court Counselling, or an appropriate officer of
the Family Court of a State, must arrange for the parties to be interviewed by a
marriage counsellor with a view to reconciliation or the improvement of their
relationship with each other or their children.

Section 16 enables the Principal Director of Court Counselling of the Family
court to advertise the existence and availability of the counselling and welfare
facilities of the Family Court. The counselling facilitics may be availed of by a
party to a marriage or to proceedings under the Act. The Principal Director is
under an obligation, subject to availability of staff, to provide counselling services.

In short, where spouses realise that their marital relationship is unhappy and wish
to be counselled, they may at any time go to any of the recognised marriage
counselling organisations or apply to the Director of Counselling of the Family
Court who may refer them to a member of his own staff or to an appropriate

8 These provisions replaced section 14(6) of the Family Law Act, 1975, {now repealed) where there had been
different approaches to the meaning of the phrase "special circumstances’, and perhaps somse indications that
certain judges did not take the earlier provision very seriously.

167



organisation. Counselling is voluntary, although the Act offers the opportunity
from time to time to suggest reconciliation through counselling to the parties.

Conciliation

Section 16A was inserted by the Family Law Amendment Act, 1983 and deals
with Conciliation Counselling. It provides that the Family Court and any legal
practitioner acting in proceedings under the Act or consulted by a person who
is considering instituting proceedings under the Act, shall have regard to the
need to direct the attention of parties to such proceedings and persons
considering such proceedings to (a) the facilities of the court for counselling to
assist parties and their children to adjust to the consequences of marital
breakdown; and (b) the procedures available for the resolution by conciliation of
matters arising in the proceedings.

A 1988 Report by the Family Law Council of Australia describes conciliation
counselling in the Family Court as follows:

"The primary role of the Family Court Counselling Service is to provide
the conciliation counselling referred to in section 16A of the Family Law
Act. Conciliation counselling is conducted by a third person who
counsels parties with a view to resolution of disputes. The conciliator
acts both as a mediator and "inventor of solutions" offered with a view
to getting the parties to agree about the resolution of the dispute. This
is usually confined to non-financial disputes i.e. disputes as to custody
and access ... Mediation is a structured approach to problem-solving.
The parties are assisted by an even-handed third party to formulate their
respective positions. Mediation proceeds to identify pathways and
outcomes that are available to the disputants and the consequences that
flow from these alternatives. The focus is on co-operative bargaining
and negotiating an agreement, not necessarily on improving the
relationship."

The general provision in section 16A is buttressed by provisions concerning two
further types of conciliation: the section 62 conference and the Order 24
conference.

(i) The Section 62 Conference

Part VII of the Act deals with children. Sections 61, 61A, 61B and 61C were
inserted by the Family law Amendment Act, 1987. They provide for notices
seeking court counselling, for court counselling facilities to be provided, for
conciliation counselling and for certain documents to be provided. They repeat,
in relation to Part VII proceedings, in essence sections 15, 16(2), 16A and section
17. Section 62 provides for conferences with court counsellors or welfare

7 Family Law Council, Arbitration In Family Law, March 1988, at p. 6.
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officers. It provides that in any proceedings under the Act where the welfare of
a child under 18 years is relevant, the court may at any stage of the proceedings,
of its own motion, upon the request of a party to the proceedings or upon the
request of a person who is representing the child, make an order directing the
parties to the proceedings to attend a conference with a court counsellor® or
welfare officer to discuss the welfare of the child, and, if there are any
differences between the parties as to matters affecting the welfare of the child,
to endeavour to resolve those differences. Evidence of anything said or of any
admission made at such a conference is not admissible in any court or in
proceedings before any person authorised to hear evidence. These conferences
are variously termed "welfare conferences” and "family conferences”, and differ
from conferences under (024, r.1 in that they involve only the parties and a court
counsellor and do not include the parties’ lawyers.

To ensure that welfare conferences are always held in proceedings with respect
to custody, guardianship, welfare or access, section 64(1B) provides that the court
cannot make a permanent order with respect to these matters, other than with
the consent of all the parties, unless the parties have attended a conference with
a court counsellor, or unless the court is satisfied that it is appropriate to make
an order for reasons of urgency or some other special circumstance, or that it is
not practicable to require the parties to attend a conference having regard to the
counselling facilities of the court.

Although the functions ascribed to court counsellors can be fulfilled by other
qualified persons not formally associated with the Family Court, such as the staff
of approved marriage counselling organisations or State welfare officers, lawyers
and courts most frequently turn to court counsellors for assistance.® Section
64(5) provides for the supervision by welfare officers of custody and access
orders.

(ii) The Order 24 Conference

To assist parties to proceedings under the Act to resolve their differences and
also to avoid the time, cost and strain involved in a trial, O.24, r.1 of the Family
Law Rules provides that a court or Registrar may order the parties to confer
together and make a bona fide endeavour to reach agreement on the matters in
issue between them. These are variously called "Order 24 conferences” or "pre-
trial conferences”. They are usually attended by the parties and their lawyers.
They usually take place in the presence of the Registrar or a Deputy Registrar
who acts as chairperson of the conference. If agreement can be reached by the
parties, the court may be asked to make a consent order in terms of the
agreement. If agreement is not reached, the matter proceeds to trial.

8 A *court counsellor® as defined in section 4(1) of the Act means {a) the Principal Director of Court Counselling,
a Director of Court Counselling, or ancther count counselior, (b) a person appointed under a law of a State as
a counssllor in relation to a Family Court of that State.

8 Anthony Dickey, Family Law, 1985, p.81.
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Although Order 24 conferences differ from conferences with a court counsellor
under section 62(1) in that lawyers are present and the atmosphere tends to be
more formal, the aim of both types of conference is similar in attempting to
enable the parties to resolve their differences themselves. No evidence of
anything said or of any admission made at Order 24 conferences shall be
admissible in any court,' except in respect of any criminal offence or contempt
of court that may be committed at, or on application for costs arising out of, such
conferences.'"  While custody and access disputes tend to be successfully
conciliated by court counsellors under section 16A, financial matters are usually
conciliated through Order 24 conferences.

Under section 79(9), the court cannot make a permanent order with respect to
an alteration of property interests, other than with the consent of all the parties
to the proceedings, unless the parties have attended a conference under 0.24, r.1,
or unless the court is satisfied either that it is appropriate to make the order for
reasons or urgency or some special circumstance, or that it is not practicable to
require the parties to attend such a conference.

In general, the Australian provisions on conciliation are exhortatory rather than
coercive.'? Exceptions are the provisions described above forbidding the court
to make a final order with respect to certain matters until a particular type of
conference is held.

The Family Law Council Annual Report 1988-89 indicated that there had been
concern by practitioners and judges that the respective roles of the court and the
court counselling service were likely to be confused by the average litigant. In
response to this, the Council set up a joint committee to consider the issue
receiving submissions from Chief Justices, judges, registrars and counsellors of
the Family Courts of Australia and Western Australia. Most submissions
favoured the existing situation whereby the court counselling service operated as
part of the Family Court. The Council recommended unanimously that the
present situation continue.

In 1987, the Family Law Council published a report entitled Access - Some
Options for Reform. The Council expressed its view that every encouragement
should be given to have access disputes dealt with by mediation or conciliation
rather than by proceeding immediately in the courts, except in cases where a

10 Section 18 accords a privilege to admissions and other communications made by parties to a marriage In the
course of marrlage counselling or other efforts at reconciliation. Evidence of anything said or any admission
made at a conference with a marriage counsellor or any other person in relation to whom the same privilege
applies, acting In that capacity, is not admissible in any court or in proceedings before a person authorised to
hear svidence. The privilege is absolute. The evidence Is not admissible even if the counselior and both parties
are willing to give it. Under section 19, a marriage counsellor entering into the performance of the functions as
a counsellor must make an oath or affirmation of secrecy.

1 Order 24, rule 1(8) and (8).

12 Writingin 1985, Mr. Justice Fogarty of the Family Count said: *[i]t has long been recognised that the Court has
been a pioneer in the successful development of early conciliation processes in litigation. The Order 24
Conference ... in financial matters and the confidential conclliation conference in child matters have a very high
settiement rate at a very early stage in the proceedings. It has been developed by the Family Court to an art
form and has been adopted in more recent times and applied by a number of State courts in other areas of civil
litigation®: Family Court - Possible Future Directions, (1985) 8 U.N.S.W.L.J. 205, 207-208.
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child is potentially at risk or involving violence. It emphasised that access
disputes should be speedily resolved. it noted that the Family Court Counselling
Service provides some follow-up counselling and post-court information services.
The Council recommended that additional resources be provided for supervised
or assisted access either directly through the Family Courts or through other
agencies in the community in liaison with the Family Courts.

New Zealand

Background And Legislative Provisions

In 1978, a Royal Commission on the courts produced a report which
recommended the creation of a family court system. Paragraph 484 of the report
stated that: :

"the family court concept demands that the family court should be
essentially a conciliation service with a court appearance as a last resort,
rather than a court with a conciliation service.""®

The recommendations of the Royal Commission were translated into legislation
in 1980 by the Family Court Act and the Family Proceedings Act, and the new
Family Courts came into being in 1981. The reader will recall that Family
Courts are divisions of every District Court, and that Family Court judges are
selected on the basis of suitability to deal with matters of family law by reason
of training, experience and personality.

Before examining the relevant legislative provisions, we may note some
preliminary observations about the New Zealand system:

"The conciliation model chosen in New Zealand does not resemble those
most familiar to ... or most frequently debated in Britain; being neither
an in-house service nor based on a formal independent conciliation
service. Referrals for conciliation are managed by a key position, that
of counselling co-ordinator, a person trained in conciliation and based
permanently in the District Court, the equivalent of the British County
Court. The co-ordinator’s responsibilities include matching divorcing
families with the most appropriate counsellor, conciliator or mediator as
quickly as possible ....""

Section 5(1) of the Family Proceedings Act, 1980 provides that the Minister for
Justice may from time to time, by notice in the Gazette, approve any body of
persons (whether incorporated or unincorporated) as a marriage guidance
organisation or counselling organisation for the purposes of the Act. Section 5(2)
provides that any such approved organisation may nominate any person to act as
a counsellor under the Act.

13 Report of the Royal Commission on the Courts (1978}.
14 Hipgrave, Family Courts: New Zealand's Other Anti-Nuclear Policy, (1988) Fam. Law 109.
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Section 8 of the Act places on lawyers the responsibility for ensuring that all
parties are aware of facilities existing for promoting reconciliation and
conciliation.” Where a barrister is briefed by a spouse’s solicitor, there must
be satisfactory laison between them concerning the obligations imposed by the
section.

When the Act was first passed, the counselling facilities made available and the
duties imposed on the court and lawyers to promote reconciliation and
conciliation were available only to partners of a legal marriage. However, they
are now available also to partners "in a relationship in which the parties are or
have been living together as husband and wife, although not legally married to
each other". This was achieved by the passing of section 7A which extended the
definition of "marriage" for the purposes of sections 9 (voluntary counselling),
10(4) and (5) (discretionary counselling) and 19(1) (whereby the Court has a duty
to promote reconciliation and conciliation).

Voluntary Counselling

Section 9 of the 1980 Act allows the parties in dispute to refer themselves for
counselling before any formal papers are lodged with the court. This is usually
spoken of as the voluntary counselling phase. Either party to a marriage may
request a Registrar of a Family Court to arrange counselling in respect of the
marriage. Where such a request is made, the Registrar is bound to arrange for
the matter to be referred to a counsellor. The services of the counsellor are free
to the spouse seeking them. Fees charged by the counsellor are paid out of the
Consolidated Account from money appropriated by Parliament. There is no
precondition to using this procedure. The applicant need not necessarily be
thinking of seeking maintenance or a separation order or a divorce. He or she
may simply hope that counselling will restore a marriage which is showing signs
of failing. There is nothing to prevent a spouse seeking counselling entirely on
his or her own. However, the section 9 procedure is an effort by Parliament by
pay for a counselling facility, operated upon a formal request, to stand alongside
other counselling services in the community.

The counsellor must file a written report on a section 9 counselling. This is seen
to provide direction to the counselling. The counsellor’s interest is not only in
the resolution of legal issues but also in helping clients to deal with their
emotions. So, counselling may be considered quite successful even where none

15 Subsection 8(1) provides that in all matters in issue betwsen a husband and wife that are or may become the
subject of proceedings under the Family Proceedings Act or the Guardianship Act, 1968, every bartister or
solicitor acting for the husband or wife shall

(a) Ensure that the husband or wife is aware of the facilities that exist for promoting reconcitiation or
conciliation; and

(b} Take such further steps as in the opinion of the barrister or sclicitor may assist in promaoting
reconcillation or conciliation.

Section 8{2) provides that every barrister or solicitor must certify that she or he has carried out these
responsibilities under the above subsection.
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of the legal issues are resolved, since the parties may be able to cope more
effectively with the demands and decisions made of them to resolve issues at
mediation or in Court.

Compulsory And Discretionary Counselling

Once proceedings have begun, parties will normally be referred for conciliation
under section 10 of the 1980 Act, unless exceptional grounds, usually extreme
violence, are found for dispensation. On the filing of an application for a
separation order, the Registrar must arrange for the matter to be referred to a
counsellor. This rule is inapplicable where (a) the Registrar is satisfied that, not
more than 12 months before the date of the application, either (i) the applicant
or respondent has requested counselling in respect of the marriage under section
9, or (ii) the applicant and respondent have attended counselling before a
counsellor without a request under section 9 having been made, or (b) a Family
Court Judge gives a direction that the matter be not referred under section 10(1)
or that a reference made by a Registrar be revoked. Such a direction may be
given if the Judge is satisfied that:

(a) the respondent has used violence against or caused bodily harm to the
applicant or a child of the marriage or has threatened to do so;

(b) delay in the hearing of the application for a separation order would be
undesirable or would serve no useful purpose; or

() other reasonable cause exists to dispense with a reference to counselling.

Dispensation will not be given lightly. Allegations of violence and the like must
be to the point that they suggest to a sufficient degree of proof that counselling
would be ineffective.

Discretionary Counselling In Other Types Of Proceeding

Upon an application for a maintenance order or for an order with respect to
child custody, a Family Court Judge may direct the Registrar to arrange for the
matter to be referred to a counsellor. This does not affect the Judge’s power to
make an interim maintenance order. On receipt of such a direction, the
Registrar must refer the matter accordingly (section 10(4)). If, not less than 28
days after the date on which the Registrar has arranged for a matter to be
referred to a counsellor under section 10(1) or 10(4), either party to the marriage
requests, the hearing must be commenced or resumed unless the Court otherwise
orders. Also, the hearing may commence or resume before the expiration of 28
days if the Court, upon application to it, so directs.'®

18 Curiously, the provisions of section 10 extend nelther to custody applications betwsen parties other than parties
to a marriage (legal or de facto) which produced the child, applications for access nor disputes between
guardians.
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Conciliation

At any point in the proceedings, a judge may adjourn matters and refer the
parties for conciliation under section 19. Section 19(1) provides that in all
proceedings under the Family Proceedings Act between a husband and wife, and
in all proceedings under the Guardianship Act, 1968 between a husband and wife
for any order relating to custody or access, the Court is bound (a) to consider
from time to time the possibility of a reconciliation between spouses or of
conciliation between them on any matter in issue and (b) to take such further
steps as in its opinion may assist in promoting reconciliation or conciliation if the
former is not possible.

Section 19(2) provides that in all proceedings under the Act between a husband
and wife for the dissolution of their marriage, where it appears to the Court from
the nature of the case, the evidence, or the attitude of either spouse, that there
is a reasonable possibility of a reconciliation between them or of conciliation
between them on any matter in issue, the Court has a discretion (a) to adjourn
the proceedings to afford the spouses an opportunity for reconciliation or
conciliation, and (b) to nominate a counsellor or any other suitable person to
explore the possibility of reconciliation or conciliation. Where not less than 28
days after such adjournment, the husband or wife so requests, the hearing must
be resumed unless the Court otherwise directs. Where the Court considers that
special circumstances exist, it may on the application of either spouse, resume the
hearing before the 28 day period expires.

Counsellors’ Functions (Section 11)

When a matter is referred to a counsellor under sections 9 or 10, the counsellor
must arrange to meet the husband or wife or both of them at such times and
places as the counsellor thinks fit. As soon as reasonably practicable after the
matter has been referred by the counsellor, the counsellor is required to submit
a written report to the Registrar stating whether the spouses wish to resume or
continue the marriage and if not, whether any understandings have been reached
between them on matters of issue. The form of report is prescribed and provides
for details of those understandings to be disclosed. A copy of the report is given
by the Registrar to each party or to each party’s barrister or solicitor. The duty
of the counsellor is to explore the possibility of reconciliation and if this does not
appear possible, to attempt conciliation.

Mediation Conference

The above intervention tends to be known as either counselling or conciliation.
If these procedures have been exhausted without agreement on all issues in
dispute, a mediation conference may be held. This conference is chaired by a
Family Court Judge and attended by the parties, their children, if appropriate,
their legal advisers and a counsel for the child if one has been appointed. If a
person fails to comply with a request to attend a mediation conference, a District
Court Judge may, on request of a counsellor or Registrar, issue a summons
requiring the person to attend before the counsellor or to attend a mediation
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conference at a specified time and place. The mediation conference is intended
to be a further step in the conciliation process, although a judge may make any
orders following agreements arrived at during the mediation conference that
could normally be made in full court. Only if all these interventions still leave
issue unresolved will the case come to a full hearing.

Under section 13(1), where an application is made in a Family Court for a
separation order or a maintenance order (including one in respect of a child) or
an order for the custody of or access to the child, either party or a Family Court
Judge may ask the Registrar of the Court to arrange for the convening of a
mediation conference. The Registrar then appoints a time and a place for the
conference and requests the parties to attend. The objects of the mediation
conference are to identify the matters in issue between the parties and to try to
obtain agreement between the parties on the resolution of these matters (section
14(2)).

The mediation conference is held in private and attended by the parties outlined
above. An absolute privilege backed by criminal sanction applies to any
information, statement or admission made in the course of a mediation
conference. The Chairman of the conference must record in writing the matters
in issue at the conference showing (a) matters on which agreement is reached
and (b) matters on which no agreement is reached. This record must be filed in
the District Court in which the relevant proceedings are filed.

The Chairman of a mediation conference has wider powers than those of a
counsellor. A counsellor explores the possibility of reconciliation and if this fails,
conciliation, and may assist the parties to come to certain understandings and
reports to the Registrar. The Chairman of a mediation conference may, by
consent of the parties, make any orders that could have been made by a Family
Court and that relate to an application by either party for a separation order,
custody or access, maintenance of a spouse or child(ren), the possession or
disposition of property.'” The Chairman is likely to contribute to the discussion
at the conference, partly to reassure the parties as to what the law is and also to
advise the parties of some of the realities of what they would expect at an
adversarial hearing. Although a Family Court Judge chairs the mediation
conference, she or he does not act in a judicial capacity. The idea of the
presence of the Judge is to invest the mediation conference with an authority and
purpose which would be lacking from a counselling session. The conference is
essentially between the parties and the Judge. A lawyer representing a child will
normally play an active role but the legal advisers of the parties will generally

17 However, where a party has no barrister or solicltor or the barrister or solicitor Is not present at the conference,
a consent order is not to be made unless that party states expressly that he or she does not wish the conference
to be adjourned to provide an opportunity for legal advice to be taken.
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take little part in the actual negotiations.'®

If some or all matters remain outstanding after the mediation conference, the
case may proceed to trial. Section 16 deals with whether the Chairman of the
mediation conference may preside at the trial. It provides that the Family Court
Judge who presides over a mediation conference between the parties is entitled
to hear subsequent proceedings unless in all the circumstances he decides, on his
own motion or on the application of either party, (a) that it would be
inappropriate for him to do so, or (b) that there is some other sufficient reason
for the application to be heard by another Judge. In practice a Family Court
Judge will rarely hear the proceedings if that Judge chaired the mediation
conference.

It may also be notcd that the court has powers in relation to counselling under
the Domestic Protection Act, 1982. The Court may recommend counselling of a
nature specified by the Court for either party or both of them or may direct the
respondent to participate in counselling of a nature specified by the Court. Such
a direction may be given on making an order under the Act.

How successful are the New Zealand procedures in diverting cases away from a
formal hearing? In an article on the New Zealand conciliation service, Hipgrave
observes that while research is somewhat scanty, popular opinion appears to be
that the family courts are a major success." Furthermore, of contested custody
cases about 90% are resolved without the need for a formal hearing, 67% during
the counselling and conciliation phases and the rest at the mediation conference.
There is also a greater move towards early counselling.

England

There is as yet no national mediation service in England. Local initiative has
resulted in the establishment of a number of different types of mediation service,
both in-court and out-of-court. Out-of-court services are now headed by the
National Association of Family Mediation and Conciliation Services (INAFMCS).

Existing services tend to deal mainly with child issues. Experimentation with new
forms of service (especially "comprehensive conciliation" i.e. dealing with property
and finance matters as well as child issues) are ongoing under the supervision of
the NAFMCS. The fate of mediation services in England must hinge to some

18 Referring to the lawyers’ role at a medlation conference, Priestly has commented: “The role of lawyers at a
mediation conference is extremely limited. There Is no evidence or cross-examination. Intervention by a lawyer
for a party Is usually only appropriate If it helps to clarify an issue or make progress towards resolution of a
dispute. Counsel appointed to act for children who are subject to custody and access disputes may play a more
active role informing the Chairman and the parties of his investigations and recommendations. On occaslon
the parties’ lawyers may not be present sither by design or because the Chairman has, with the parties’ consent,
asked them to leave. The request of a party that his lawyer be present will always be respected. With the
exception of counsel acting for the children, the Family Court Judges have made 1t clear that they expect the
role of counsel at mediation conferences to be largely passive.": Medliation Conferences - The New Zealand
Family Court s Atternative to Litigation In Eekelar and Katz eds., The Resolution of Family Conflict, Comparative
Legal Perspectives, 1684, p.101.

19 Hipgrave, Family Courts: New Zealand s Other Ant-Nuclear Policy, {1988} Fam. Law, 108, at p. 108.
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extent on the outcome of the debates on divorce currently in progress with
respect to the Law Commission’s Report on the Grounds For Divorce,®® and
will also no doubt be influenced by the emergence of the Children Act, 1989.

Background

The first step in England towards conciliation as distinct from reconciliation was
the Practice Direction on Matrimonial Conciliation, issued on 27 January, 1971
by the President of the Family Division of the High Court, with the concurrence
of the Lord Chancellor. This Practice Direction provided that divorce courts
could refer contested cases to probation officers (initially in the Greater London
area) for "conciliation"?' Conciliation here was clearly distinguished from

reconciliation, and from the preparation of a welfare report to assist the court.

The Direction was ahead of its time in a number of respects: in distinguishing
between conciliation and reconciliation, in separating the reporting and the
conciliation functions of probation officers, in envisaging privilege for the
conciliation itself in that nothing other than the matters agreed would be
reported to the court.?? However, very little use appears to have been made of
the Direction.

The next major step in the English conciliation movement was the biessing given
by the Finer Committee to the concept of conciliation. The Finer Committee’s
definition of conciliation continues to be widely quoted,®® and it asserted a
crucial distinction between conciliation and reconciliation:

"Two propositions command general assent. First, that reconciliation
procedures conducted through the court at the stage where parties are
presenting themselves for decrees that will formalise their marriage
breakdown have small success. Secondly, that conciliation procedures
conducted through the court at this same stage have substantial success
in civilising the consequences of the breakdown."**

20 LAWCOM. No. 182.

21 The procedure was as foliows. Where the Court thought there was a reasonable possibliity of reconciliation or
that there were anciliary proceedings in which conciliation might serve a useful purpose, the Court could refer
the case to the Court Welfare Officer. The Court Welfare Cfficer would decide whether there was any prospect
of reconciliation or whether conciliation might assist the parties *to resolve the disputes or any part of them by
agreement’. if she or he decided that there was potential for reconcillation or that conciliation might be useful,
she or he elther continued with the case or referred it to one of the following: (i) A probation officer, {ii} a fully
qualified marriage guidance counsetior, (ill} some other appropriate person or body indicated by the special
circumstances e.g. denomination, of the case. The person to whom the parties were referrsd then reported back
to the Court Welfare Officer, who reported in tum to the Court. The report would state whether or not
reconciliation was effective, or to what extent, if at all, the parties had been assisted by conciliation to resolve
their disputes or part of them by agreement.

22 Parkinson, Conciliation in Separation and Divorce: Finding Common Ground, 19888, p.84.
23 See above, page 5. However, it has been argued by Parkinson, op. cft., at p.85, that it is an unsatistactory
definition of conciliation. The phrase * red b down® is misleading, because the breakdown may be

strenuously denied by one partner. The definition could apply to concliiatory advice from solicitors or other
professionals, rather than to a formal process of concillation by a neutral concillator. It could confuse
concillation with settlement. It alsc s imprecise enough to be taken for separation or divorce counselling, since
although the issues listed In the definition suggest that practical legal issues are addressed only, this is not spett
out.

24 Report of the Committee on One-Parent Familles, 1974, Cmnd. 5629, para. 4.311.
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The Finer Committee envisaged that conciliation would be developed in the
context of a unified and comprehensive family court and stated as one of its six
major criteria for a family court that "it will organise its work in such a way as
to provide the best possible facilities for conciliation between the parties in
matrimonial dispute”. However, it envisaged that the work in respect of
conciliation would form one part only of the responsibilities of the family court
and that it would also need investigative, reporting and supervisory services.

It examined a number of possibilities for the composition of this overall service.
It rejected the idea that the probation service should constitute the court’s
welfare service, partly because of the extreme pressure under which the probation
service currently found itself, and partly because of the association between the
administration of family law and criminal law which it would entail. It favoured
the idea that the court would be served by a specialised group of welfare officers,
drawn from the ranks of the local authority social workers. It thought that it
would be beneficial to the public image of such a service that it be seen to be
independent from the court.

Another suggestion favoured by the Finer Committee was that there should be
an entirely new welfare service attached to the court. One reason for this was
that the members of this service would need an understanding of family law and
legal procedures in addition to the normal areas of competence of a social
worker. Faculties of law and of social administration might start to train persons
especially for this field. Another reason was that at the time of writing there was
considerable upheaval in the existing social services and local governments.

Official objections to the Finer Committee’s proposals were that they were too
costly to implement. As it came to be realised that major reform in the area of
procedural family law was not immediately foreseeable, small groups of
professionals in different parts of the country began to plan improvements at
local level. In this respect, the history of conciliation services in England is quite
different from that of, for example, New Zealand, Canada, Australia or Japan,
in that conciliation services mushroomed from a number of local groups without
official support or funding.

Development Of In-Court Counselling®

In September 1976, the Presiding Judge of the Western Circuit, Lord Justice
Dunn, called a meeting of local county court registrars to consider ways of
reducing the number of defended divorces set down for a High Court hearing,
Following this meeting, a registrar at Bristol County Court suggested the
introduction of a new system of preliminary appointments in defended divorce
cases. This suggestion coincided with an initiative by the Avon Probation Service
to establish a separate team of welfare officers who would specialise in civil work,
especially in the divorce court. It was agreed that these welfare officers would

25 Parkinson, op. cit.; and Parkinson, Bristo! Courts Family Conciliation Service, {1882} Fam. Law 13.
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staff the preliminary court appointments in defended divorce cases. These
appointments became known as “conciliation appointments". Both parties and
their solicitors were asked to attend before the registrar, and after clarifying the
issues in dispute, the registrar could suggest that the couple should hold private
discussions with the welfare officer to see if agreement could be reached on
specific issues.

This procedure proved so successful in reducing the number of defended
divorces set down for hearing that it was extended in 1978 to undefended
divorces in which there was a dispute over custody or access to the children.
The procedure here was termed "mediation”. In 1978-79, 27 cases (about a
quarter of the number of custody and access cases in the Bristol County Court)
were selected for preliminary appointment and 56% settled at this appointment.
The following year, 51 cases were selected for the mediation appointment and
65% of these were settled.®

A number of other county courts introduced an in-court conciliation system
based on the Bristol in-court appointments system, the most important of which
is that introduced in the Principal Divorce Registry in London.?’ This scheme
became operative on the 1st January, 1983. It was extended by a Registrar’s
Direction in September, 1983, and by further Direction in October, 1984, to
include contested custody and access applications in guardianship and wardship
proceedings (other than those in which a local authority is involved). It also
lowered the age at which children could attend from 11 to 9 years.

Development Of Out-of-Court Conciliation Services

Again, the first area to put in place an out-of-court conciliation service was
Bristol, and the service was called the Bristol Court Family Conciliation Service
(BCFCS). As we shall see, this proved to be inspirational to other areas and
many other such services were established. The Bristol scheme continues to be
the most well-known and is considered to be the best, so we will examine its

28 After three years of this system, the registrar principally concemned reported the advantages thereof as follows:
*First, the experiments show conclusively the validity of ths proposals set out in the Finer Report for conciliation
as part of the family court process. Secondly, there are very clear benefits to the litigants arising from much
speedier resolution of their problems as well as the elimination of bitterness. Thirdly, there are very clear and
substantial benefits to the parties and their children. Fourthly, there are very clear advantages to solicitors and
savings 1o the legal aid fund. Solicitors are, | believe, aware of the pressure to keep down rates per hour and
anything which can be done which leaves more of the available fund to pay better rates per hour In the more

deserving cases is, | suggest, to be p to spreading the cash ever thinner. Fifthly, there are
substantial savings to the welfare service which are desperately needed if present delays in welfare officer
reporting are to be contained*: Parmiter, Bristol in-Court Conciffation Procedure, Law Society’s G 25
February, 1981, 196, quoted in Hoggeh & Pearl, The Family, Law and Society: Cases and Materials, 1983, at
p. 650.

27 In November, 1882, a Practice Direction was issued by the Senior Reglstrar, explaining how the new procedure
at the Principal Registry would operate. it makes use of the preliminary appointments procedure and operates
In proceedings for custody and access. No affidavit may be filed or exchanged until after an unsuccessful
appointment or until the reglstrar has so directed. The parties and their legal advisers must attend. The nature
of the application and the matters in dispute are outiined to the registrar and the weifare officer to attempt to
reach agreement. If the concillation appointment is successful, the registrar makes such orders as are agreed
between the parties. If the appointment does not result in agreement being reached, any other subsequent
application 1o a registrar will be dealt with by a different registrar and any further enquiry by a court welfare
officer will be made by a different officer.

¢ d Hakl
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operation in some detail.

The Bristol Courts Family Conciliation Service

After some local initiative in 1975, the Steering Committee of the BCFCS was
formed, the title reflecting the fact that the scheme was operating with the
blessing of the courts, although it has no formal connection with them. Initial
efforts were frustrated by lack of money, but eventually funds were obtained from
a number of trusts. It was subsequently additionally funded by the legal aid fund.

A small pilot scheme was undertaken in 1978-79. The conciliators used were
qualified social workers or marriage guidance counsellors. From 1979, the
BCFCS became full-time and employed a full-time co-ordinator who also
undertook conciliation, a full-time secretary/receptionist, and five part-time
conciliators each working an average ten hours per week. Conciliators must have
a social work qualification or marriage guidance training, and considerable
experience in family work. Familiarity with the various agencies is also valuable.
Training with regard to legal matters is provided to new conciliators.

The procedure is optional. Referrals are received from solicitors and from the
parties themselves before application to court on a contested issue and often
before a divorce petition is filed. It differs, therefore, from the suggestion of the
Finer Committee that the service be court-based and would be resorted to after
application to court. The rationale for early referral is that the period during
and immediately following separation is critical, when long-term decisions are
often taken at a time of maximum stress. Conciliation is not offered by the
BCFCS after application to a court on a contested issue nor if a divorce court
welfare officer is already involved.

The pre-court service provided was designed to complement the in-court
conciliation at Bristol County Court in a number of ways:

(a) in its early availability, before an application was made to court and even
before a divorce petition had been filed;

) in its quick accessibility in crisis situations, without the delay of waiting
for a court appointment or for legal aid to be granted;

(c) in its acceptance of self-referrals from couples anxious to avoid court
proceedings;

(d) in its independence from statutory authority; and

(e) in its availability to unmarried as well as married couples.

Referrals are accepted on the basis of the following conditions.

)] that one or both parties believe that their relationship or marriage has
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broken down irretrievably;

) that there is an actual or incipient dispute arising from separation or
divorce; and

3 that both parties are willing or might be willing to accept conciliation.

Solicitors are supplied with referral forms and information to give to their clients.
They are asked to fill out the referral form so that the service can know the stage
of any legal proceedings or any court order made. Joint referrals from both
solicitors with the consent of both parties are generally a good starting point.
Self-referral proved increasingly popular over the years.

The out-of-court service in Bristol maintains a strict boundary of confidentiality
between conciliation and the work of the welfare service, so that information
learned during conciliation may not be divulged to an officer preparing a report
for the court.?® The privilege can be waived only on the joint authority of the
parties.

The BCFCS deals with the following issues: (a) divorce, (b) custody, (c) care
and control, (d) occupation of the matrimonial home, (e) access, (f) property and
maintenance, (g) marital violence. Conciliation is however less frequently
invoked with respect to (f) and (g).

Effect Of The BCFCS Nationwide

The two Bristol schemes’ struggles to obtain funding were observed by the Lord
Chancellor’s Legal Aid Advisory Committee. This Committee wrote in its 32nd
Annual Report 1981-82:

"As we said last year, we believe that a decision is long overdue on how
such initiatives should be directed and funded. We continue to believe
that the development and extension of appropriate conciliation
arrangements and their incorporation as far as possible into matrimonial
procedure are vitally important measures necessary to reduce the
expense of litigation in this area and the amount of unhappiness which
at present results from it."?®

The Bristol schemes also attracted attention from other parts of the country and
other conciliation schemes began to spring up from about 1980 onwards, with
differences in organisation, staffing and funding. Many of the schemes were run
by an independent management committee composed of lawyers, senior
probation officers, and social workers and chaired by a circuit court judge.

28 in the Bromiey Family Conciliation Bureau, and out-of-court service staffed, inter afia, by weifare officers, the
same welfare officer is not permitted to undentake the functions of concillation and the statutory function of
reporting in the same case.

20 Para. 105.
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The pilot scheme learned from each other’s experiences and it came to be
recognised that a co-ordinated conciliation movement would be more effective
than fragmented schemes in publicising conciliation services and putting pressure
on the government for funding. There was also concern to set good standards
of professional practice. At a national conference in October 1982, a steering
committee was elected and the association was named the National Family
Conciliation Council. It was formally inaugurated in March 1983. In 1983, a
working party composed of representatives from the N.F.C.C., the Law Society’s
Family Law Committee, and officials from the Law Society met to draw up a
Code of Practice for family conciliation services.

In April 1993, NFCC changed its name to the National Association of Family
Mediation and Conciliation Services (NAFMCS). The activities of NAFMCS
include:

(a) Providing a national framework for protecting uniform high standards of
professional practice by means of affiliation criteria for services and
selection criteria for all mediators followed by a national core training
programme and accreditation procedures based on competence and a
solid body of supervised work experience.

(b) Ensuring adherence to the Code of Practice.

(©) Acting as a central reference point through which services can pool their
collective experience.

(d) Providing a national voice on issues connected with separation and
divorce, especially where children are concerned.

(e) Liaising with other professional and voluntary bodies in the family field.
@ Promoting research into the principles and practice of mediation.
() Campaigning for recognition of the important part mediation can play

in the legal, social and economic process of divorce.
(h) Contributing to government studies relating to divorce law.
@A) Publishing a quarterly journal.

§)] Responding to requests from the public and the media for information
about local services, the work of the NFCC and mediation in general.

In 1981, the Law Commission recommended that

"the availability and scope of conciliation and similar services should be
systematically investigated, everything possible should be done to
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encourage recourse to conciliation rather than litigation."*

The Robinson Committee

The Interdepartmental Committee on Conciliation (the Robinson Committee)
reported in 1983 that there were over 50 conciliation services of all types in
existence in England. It grouped these services into the following categories: (1)
Independent voluntary services, (2) Out-of-Court Conciliation services based on
Probation Service, (3) In-Court Mediation, (4) Magistrate Court services.

Independent or out-of-court voluntary conciliation services constituted less than one
third of the total number of schemes. They dealt primarily with issues relating
to children. In some, both parties were required to attend together, and in
others the parties could be seen both separately and together during the process.
The conciliator was usually a trained social worker. Meetings would be held over
many weeks, and if agreements wee reached, the parties and their solicitors
would normally receive a letter setting out the agreement. Subsequent difficulties
could be referred to the service for further meetings. Services sometimes
charged fees to the parties and sometimes the fee could be charged to the legal
aid fund. The conciliators often worked for little or no remuneration. A notable
feature of such schemes was that they were available to couples earlier than in-
court schemes.

Qut-of-Court conciliation services based on the Probation Service tended to be
organised by divorce court welfare officers. They accepted referrals mainly
through solicitors and from the parties themselves, like other out-of-court
services. The conciliators were full-time probation officers, sometimes members
of a special unit organised to meet the needs of the family work of the courts.
The procedure was similar to other out-of-court services except that an
agreement could form the basis of a court order by consent. No fees were
charged for these services.

In-Court mediation services were staffed by members of the Probation Services,
in particular divorce court welfare officers. Some schemes were initiated by
county court registrars, others by divorce court welfare officers. Some
magistrates courts operated a court-based conciliation service in conjunction with
the divorce court welfare officers, since the latter prepared reports for the
magistrates in the same way as for divorce courts.

The Committee accepted that the "success” of conciliation services had to be
measured in terms of social benefits as well as costs. It pointed out the
difficulties of assessing whether conciliation in fact achieves agreement in cases
where no agreement would have been reached without it.*>' Subject to the
necessary limitations of the reliability of data, it found that the success rate of
conciliation generally, defined by reference to court orders subsequently made

30 The Financlal Consequences of Divorce, LAW COM. No. 112, para. 46.
31 Paras. 3.19-3.20.
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by consent, varied between 25% and 35% (up to 38% at the Bristol Court Family
Conciliation Service). It found that conciliation by welfare officers appeared to
produce a success rate of up to 50% of referrals. However, it accepted that most
schemes were very new and that the future development of skills would be a key
factor to the success rate.

On the issue of costs the Committee concluded that out-of-court schemes are less
cost-effective overall than in-court schemes, as a result of which there could be
no justification for central government funding of out-of-court schemes.*

The Committee recommended that a number of different types of in-court
conciliation schemes should be set up and monitored over a period of time.*
It thought this should be done by creating a small unit outside the government,
guided by an advisory committee, to plan and initiate and compare schemes.

The Booth Report (1985)

In 1985, the Report of the Committee on Matrimonial Causes Procedure chaired
by Mrs. Justice Booth recommended that formal provision should be made for
conciliation in divorce and other matrimonial proceedings and that the court
should initiate a referral for conciliation "where it is thought appropriate".
Unlike the Robinson Committee, the Booth Committee was dominated by lawyers
rather than civil servants. The Committee emphasised early intervention, but
nonetheless stated that under its proposals "the obvious place for conciliation is
at the initial hearing".® Accordingly, the organisation proposed by the Booth

Committee as regards conciliation was based on an in-court model.*®

Both parties would be required to attend the initial hearing within ten weeks of
the filing of proceedings, with their legal advisers if so required. The Committee
estimated that these hearings would last only fifteen minutes on average and
expected then to accomplish a great deal in that time. The registrar would be
able to exercise increased powers at the hearing, including the power to grant a
decree, power to express satisfaction with the arrangements for the children,
power to make interim or final orders on financial and property matters, and

32 "A national out-of-cournt concillation service could not be funded by savings generated by its own activities. it
is far from clear that in-court services could be so funded. Our evidence shows that there may, however, be
scope for the development of in-court services within exisiting resource planning as they do not need te have
an independent existence with the attendant costs of accommodation and administration. They may prove to
consume the time of the judiciary and of the divorce court welfare service, but savings to compensate for this
might well be found elsewhere. Schemes run by the divorce court welfare service may save the time of the
divorce court welfare officers and possibly reduce the number of welfare reports ordered ... It therefore seems
to us that the way in which conciliation services might best be developed within existing resource planning is
through in-court schemes with an adaptation of court procedures ... We conclude that out-of-court schemes do
not save money overall and appear to be less cost-effective than in-court schemes. We have therefore not
been able to establish sufficlent grounds to justify central government funding out-of-court schemes*: para.

4.25-4.28.
33 Para. 5.18.
34 H.M.8.0. (1985), para. 3.6.
35 Para. 3.12.
36 The Committee acknowledged that in many cases conciliation was likely to be most effective before court

proceedings were started, but felt that its terms of reference confined it to making recommendations as to the
role of conciliation in matrimonial proceedings only.



power to refer the parties to a welfare officer for the purpose of discussing the
nature of conciliation and its relevance to the nature of the dispute in which they
are engaged. An important point is that the conciliation itself would be carried
out by a court welfare officer from the probation service.

The Committee’s recommendation that the court should refer contested cases to
welfare officers for conciliation was closely in line with the 1971 Practice
Direction on Conciliation referred to above. Referral for conciliation would
consist of a two-stage process - explanation of the nature and purpose of
conciliation followed by actual conciliation where both parties agree to it. This
two-stage procedure was designed to avoid the objections to a mandatory
procedure. The decision to undertake conciliation would rest with the parties.
The initial discussion with the welfare officer could quickly dewvelop into
conciliation itself, and the Committee was agreeable to this, provided all the
necessary facilities and time were available and each party was acting freely, with
full knowledge of what was involved and without pressure from any source. The
Committee proposed that conciliation would be legally privileged and that this
privilege should be absolute.

The Committee recognised that solicitors would have to undertake significantly
more preparation for the initial hearing, since, for example, a claim for financial
relief would have to be supported by detailed information. It therefore
recommended an increase in the initial limit for legal advice and assistance.

As regards the findings of the Booth Committee, Lisa Parkinson has commented:

"The Committee’s proposals were designed to increase divorcing couples’
participation in and control of the legal process, but the structure and
brief duration of the initial hearing would result in professionals steering
bemused people into rapid decisions which might receive no more than

fleeting scrutiny from a hard-pressed registrar".*’

The Newcastle Project

Following the Robinson Committee’s recommendation that a research unit be
established to monitor a number of different types of conciliation scheme, the
Lord Chancellor’s Department issued an invitation to tender for a research
contract in 1984, The contract was awarded for the Conciliation Project Unit
at the University of Newcastle Upon Tyne. The Report of this Project Unit was
published in March 1989.%

For the purpose of its findings, the Unit classifed the conciliation services
examined into four categories:

37 Parkinson, Conciliation in Separation and Divorce: Finding Common Ground, 1988, pp.207-208.
38 Conclilation Project Unit, University of Newcastle Upon Tyne, Report to the Lord Chancellor on the Costs and
Effactiveness of Concillation in England and Wales.
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Category A - Court-based conciliation with high judicial
control

Category B - Court-based conciliation with low judicial
control

Category C - Independent Conciliation with Probation
Control

Category D - Independent Conciliation with No Probation
Control

Effectiveness Analysis
The Unit divided its findings on the effectiveness of conciliation into quantitative
findings and qualitative findings. Its quantitative findings were as follows:

@

(i)

(iit)

Reduction of Disputed Issues - The largest reduction in the number of
issues of disagreement occured in categories B and C.

Agreed Arrangements - Generally, users of conciliation reported
agreements on some issues in 71% of cases, and 74% of these described
themselves as satisfied with the agreements reached. However in
reaching agreements, category A conciliation did less well than the other
three categories.

Satisfaction with Arrangements - Users of category A conciliation were
significantly less satisfied with access arrangements than users of the
other types of conciliation. No significant differences in terms of
satisfaction emerged between the remaining categories.

The Unit’s qualitative findings were as follows:

®

(i)

(iid)

W)
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Relationships - An improvement in the quality of relationships was
divided among parties who attended conciliation in categories A, B and
D, but there was no significant differences between conciliated and non-
conciliated cases. Thus, there was no evidence that conciliation had an
impact on relationships.

Well-Being - Users of conciliation in categories C and D experienced
significant improvements in psychological well-being.

Satisfaction with Conciliation - Only 15% of parties were dissatisfied
with the process of conciliation. Satisfaction was less apparent in
relation to category A conciliation than other categories.

Aims of Conciliation - Category D conciliation was generally accepted
as the most successful in achieving the various aims of conciliation.



() Helpfulness of Conciliators - Conciliators in independent schemes were
regarded as the most helpful, although most conciliation users thought
that conciliators were helpful in enabling them to reach agreements,

The Unit concluded that court-based services in category A were less successful
that conciliation in other categories. Although there were few significant
differences in the effectiveness of services type B, C and D, independent schemes
in category D seemed to be the most successful. It was also pointed out that
there were no significant differences between conciliated and non-conciliated
cases, but the Unit thought that this was attributable in part to the fact that the
most difficult cases were referred to conciliation, and in part to the fact that even
where no conciliation proper was availed of, the probation service adopted a style
of investigation which was similar to conciliation, or "conciliatory".

The Unit has been asked to express views on the desirability of a national
conciliation service. It said that it would have been possible for it to recommend
the establishment of a particular type of national service only if the findings had
shown that one or more categories of conciliation had proved both to be effective
and to generate a net savings in cost. Since this was not the case, the decision
was a political rather than a scientific matter, in that the policymaker would have
to balance the costs of the different types of intervention against their
effectiveness. However, it said that the case for a national service clearly could
not rest solely upon economic considerations.*

However, the Unit went on to identify factors which its findings had shown to
hinder the effectiveness of concilation,” and suggested in consequence that if
a national conciliation service were to be created, it should have the following
features:

(a) it should not be mandatory for all couples;

(b) it should not focus exclusively on child issues;
) it should not be surrounded by ambiguous terminology;
(d) it should not overlap with other legal and welfare processes.

The Unit felt that category C and D models came the closest to the most
effective forms of conciliation, but thought that they needed improvements. In
addition to security of funding, they should not deal exclusively with child issues,
they should not overlap with other social agencies and there would require to be
some institutional adjustment to the court and clarification of the court welfare
officer’s role. The Unit was not in favour of a model involving both court-based
and independent conciliation. The Unit, therefore, favoured most a service which
would (i) be independent of the courts and the probation service, (ii) offer
counselling as well as conciliation, (iii) offer advice and information regarding

39 *‘Crudely put, if the policy maker is to conclude that conciliation is, on balance, a worthwhile form of social
intervention to underwrite, it would be necessary to demonstrate that its other (non-economic) effects are
soclally ‘worth’ the £150 to £250 net resource cost per case that It appears to entail”: para. 20.13.

40 Para. 20.18.
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marriage, divorce, children and the legal system, and (iv) incorporate all the
desirable features referred to above.

After the Newcastle Report

In September, 1990, the National Association of Family Mediation and
Conciliation Services issued a policy paper in which it described options for the
setting up, organisation and cost of a National Family Conciliation Service. It
approved the Newcastle Unit’s views that there should be no ambiguous
terminology or overlapping with other legal and welfare agencies; that there was
a need to safeguard the characteristics of conciliation that were most favoured
by consumers; that the parties should be in control of the outcome; and that the
service should not focus exclusively on child issues. The NAFMCS suggested
that two entities were necessary to ensure the provision of conciliation of high
quality on a national basis:

(1) A professional body to lay down, monitor and maintain high standards
of conciliation.

2 A financial and administrative organisation for the National Service.

It envisaged that the professional body would set down standards of performance,
oversee staff selection, provide basic and additional training, set up an
accreditation system to offer a recognised mark of professional qualification in
conciliation, set up criteria for appointing supervisors and consultants to develop
good practice, and to effect liaison with other professional bodies and
government bodies. The NAFMCS pointed out that it already performs the tasks
outlined and would like to do this in cooperation with associations of mediation
services in Scotland and Northern Ireland.

The functions of the proposed financial and administrative body would include
ensuring the availability of conciliation in all geographical areas; ensuring a fair
distribution of resources around the country; ensuring a fair professional
remuneration of staff; ensuring a consistent structure to enable financial planning
(targeting and costing); and ensuring an administrative structure to provide for
the accountability and management of staff. The NAFMCS examined a number
of options but concluded that the NAFMCS itself should carry out the functions
of administration as well as being a professional body.

Mediation - England - The Future

At present, English mediation services are largely self-funded. NAFMCS, for
example, receives its funding from private trusts and charities. With the
publication of the Partnership Paper on Dealing with Offenders in the Community:
A Position Document by the Home Office in 1992, the situation as regards funding
has been slightly ameliorated. The probation service is encouraged to spend 5%
of its overall budget on partnership agreements with "independent" bodies, but
it is made clear that the criminal field has priority. In any case the amount of
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direct funding for family mediation services from local chief probation officers
is at their discretion and is anyway likely to be small. However this development
is felt to be a promising start.

There is no doubt that mediation in England is on the increase. More services
are being formed, e.g. in Hackney, Dudley, North Staffs and Cumbria. Also,
despite recurring financial insecurity, family mediation services are increasingly
employed. 1991 saw a 58% increase in referrals and a 25% increase in cases
completed. As demand grew in some places by a further 30% in 1992, the strain
on the system, and on NAFMCS itself, increased.

The fate of mediation services in England must hinge to some extent on the
outcome of the debate on divorce currently in progress and on the Law
Commission’s Report on The Grounds for Divorce.*'

The Government plans to publish a Green Paper on the advantages and
disadvantages of mediation as reflected in empirical research. It is felt that the
main advantage would be reducing the great cost, in the macro-economic sense,
of divorce. In addition to this the reduction of acrimony and of the burden on
the legal aid scheme would be welcomed.

However the time-scale of any divorce reform proposals is not yet known nor is
the likelihood of any financial help for mediation. NAFMCS has provided
information on costing and current availability and has argued that the public
interest in a national family mediation service is strong because of its capacity to
assist separating and divorcing families in such a way as to reduce parental
acrimony and harm to their children.

The Children Act, 1989 has also given a great impetus towards mediated solutions
in relation to children. The Children Act offers a new world of shared "parental
responsibility” with the minimum of imposed court orders. As a result mediation
need no longer necessarily be an adjunct to legal proceedings because a court
order will only be required if an order is thought to be in the interests of the
child.

The Child Support Act, 1991 may also have implications for the future of
mediation. From the Sth April, 1993, parents who are not operating maintenance
agreements or orders and who are in receipt of income support, family credit or
disability working allowance, have to use the child support agency for the
calculation according to a rigidly applied formula of child maintenance. Couples
(whether or not on benefit) who are operating maintenance agreements or orders
pre-dating the 5th April, 1993 will be phased in. It is uncertain whether the
operation of the Child Support Agency will result in more work for lawyers and
the courts or whether there will be a net reduction in conflict as one of the issues
becomes non-negotiable.

41 LAW. COM. No. 192 (1880).
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Taking into account all of the above it would appear that the Government has
rejected the idea of itself setting up local mediation services in every town and
city in the land, paid for centrally by the State. It would also appear that a
means-tested "national” mediation service has been rejected. 1t appears that the
preferred option would be to use the existing local mediation services under the
umbrella of a new agency. This could be financed using the existing legal aid
system. In addition national selection criteria and training standards as well as
a standard costing basis will need to be developed.

The Government admits that there is a problem of reasonable access in certain
areas of the country particularly, for example, the North East Midlands. This
could be tackled either by making regional mediation centres operate in an
itinerary manner within, for example, a 15 mile radius, or by establishing local
call-in centres which could be opened for visits twice a week.

The Government believes that just as important as making these services available
to the public is the precipitation of a cultural change. At the moment it would
seem that if a couple are thinking of a divorce their disposition would be to go
to a solicitor. English statistics indicate that less than 10% of couples will have
recourse to mediation of their own free will.

Comprehensive Conciliation In England

Until recently mediation services in England tended to deal exclusively with child
issues. Therefore NAFMCS set up a two-and-a-half year project funded by the
Joseph Rountree Foundation which aimed to develop comprehensive mediation
in NAFMCS services and to make it available to those on low or moderate
incomes.

Five experienced services, each using the same comprehensive mediation process,
constructed different models for introducing into it the required legal and
financial information. What distinguished the different models was the way in
which the information was introduced:

1. by the addition of a lawyer mediator at certain points within the process;

2. by joint appointment with a solicitor to give legal information to the
couple prior to the process;

3. by legal consultancy for the mediator outside the process;

4, by a welfare right specialist to inform the couple about benefit
entitlement inside the process.

The questions asked of the project were as follows:

Could mediators carry out the comprehensive mediation process? How could
legal and financial expertise be included? How could full disclosure be ensured?
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Would the focus on children be affected? How successful would the mediation
be? What would be the demand? How long would it take? What would it cost?
What should be charged to clients and how could it be provided to those on low
or moderate incomes? How could a good climate of co-operation with solicitors
be created? Should all clients have solicitors? What would be the service
delivery implications for NAFMCS services? What form would future training
take?

Some of the answers found were as follows:

1. Not only could the services’ mediators provide comprehensive mediation,
but they became enthusiastic about the process and about
interdisciplinary teams.

2, All the different models were successful in introducing legal and
financial information into the process. The model is less important than
the conduct of the process.

3. The information-gathering procedures were effective in ensuring full
disclosure.
4. The focus on children was not obscured, and planning for the future

needs of children was in fact more thorough in that it covered all aspects
of their care - financial support and housing as well as contact and
residence.

5. About 65-70% of those who entered the process completed it either in
full or as far as they wished, i.e. the same level of agreement as in child-
related mediation.

6. Between 20% and 30% of all mediation clients entered the process. The
services developed further their intake skills to include a wider range of
information-giving and assistance.

7. Each case took on average 12.7 hours, including administration.

8. The cost depends on the overheads and client base of each service. It
cost an average of £600 per case during the project. It could have cost
£500 without the grant and the project development work. It could cost
£550 if mediators were paid GAL rates. (£16 per hour). The start-up
cost for a Service could be approx. £3,400.

9. The way of making comprehensive mediation available to the poorer
client comprised subsidising them either by collecting client fees on a
sliding scale or by discretionary rates. The scale of the need for subsidy
(e.g. Cambridge reckoned that 58% of their clients were in the low or
moderate income bands) indicates the necessity for some subsidy from
government sources.
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10. Seminars with role-plays help to inform solicitors, who, however, were
not the main source of referrals.

11, Most clients had solicitors by the end of the process - a paper setting
out the role of solicitors was produced.

12. Management criteria can help services to know when and whether to
participate.
13. Training for all mediators in comprehensive mediation is recommended

in a stage introduction throughout the services; the pilot training was
highly evaluated by participants.

There is no indication at the time of writing that any one model of
comprehensive mediation is clearly preferable. The take-up by clients varies
between 12% and 30% from service to service. NAFMCS is awaiting the
research report to see what factors most determine their choice.

Bristol’s model, for example, has incorporated the involvement of a group of four
lawyer mediators one of whom typically joins the "anchor" mediator midway
through the mediation process in order to provide the clients with legal
information and to assist them develop options. The process in completed by the
preparation of a "memorandum of understanding" in which the decisions made
by the couple in relation to children, property and finances are set out.

To date in Bristol some twenty-six couples have taken advantage of the Bristol
comprehensive mediation project of whom roughly two-thirds have completed the
process up to the memorandum stage. Now that the experimental phase of the
project has ended in Bristol, the Bristol service is anxious to build on what has
been learnt over the past two years and integrate comprehensive mediation into
the main stream of the service. It appears that the demand for such a facility
exists and that clients are willing to pay for this in preference to using their
traditional solicitor-led approach.

BFCS has taken the decision to offer comprehensive mediation on a fee-paying
basis with a flat rate fee, at present £250 per person, which covers the actual cost
of providing the service which is felt not to be prohibitive for the majority of
clients. In addition this fee will, it is felt, generate sufficient funds to enable
BFCS to offer a reduced rate in cases of genuine hardship.

At a national level, the cost of providing comprehensive mediation is being
actively experimented-with, with the expiry of the initial subsidy provided for 15
cases per service. Altogether the five services have worked with over 125 cases
during an 18 month period. A working party is now studying the training
implications of extending the provision more widely throughout NAFMCS
services and examining the relationship of training in comprehensive mediation
to training in the core skills of mediation.
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Comprehensive mediation has attracted the attention of the Law Society, the
Solicitors Family Law Association and the Family Mediators Association. This
is due, at least partially, to the contribution of lawyers to the comprehensive
mediation process.

One major reason why the Newcastle Report was unable to finally conclude that
mediation was a cost-saving process in England was its almost exclusive focus on
child issues. The development of comprehensive mediation in England will thus
greatly further the cause of mediation generally.

The NAFMCS project therefore recommended that the distinction between child
mediation and comprehensive mediation should be dropped. The process should
be called "mediation” and clients should be able to introduce into it as many
issues as they choose. Training should include the new procedures though not
all mediators nor all clients will choose to use them.

The research project unit of the University of Newcastle Upon Tyne is expected
to publish a new Research Paper on Comprehensive Mediation in September of
1993.

Canada

In its 1974 Working Paper on the Family Court, the Canadian Law Reform
Commission was of the opinion that "conciliation counselling services" should be
established in or made available to the Family Court, the function of which would
be to clarify and attempt to resolve the problems regardless of whether the
marriage survives or disintegrates. It felt that existing community services could
not be exclusively relied on, and that adequate counselling and conciliation
services should be "guaranteed". Moreover, it considered that "local conditions
should determine whether these services are to be established within the court
itself, or in special clinics or departments, or secured by a system of purchase of
services". It suggested the use of mobile clinics, regional health centres and
volunteers to provide a service accessible to rural centres. It was opposed to
mandatory counselling, It said that there was very little information on the types,
cost and effect of family counselling and conciliation services and recommended
the institution of pilot projects to test the demand and requirements of such a
service.*”

Following this report, several of the Canadian provinces experimented with
unified family courts and conciliation services. A brief summary of the available
information on conciliation in the provinces is set out. It is indicated at the
beginning of each section which courts deal with family matters in the particular
province.

42 Law Reform Commission of Canada, Working Paper No. 1, The Family Court, January 1974 at 42-45.
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Ontario®

Courts: The Ontario Court of Justice (General Division), the Ontario Court of
Justice (Provincial Division), the Unified Family Court of the Judicial District of
Hamilton-Wentworth.

Mediation for family disputes is made available in Ontario by virtue of three
legislative provisions. These are contained in the Family Law Act, 1986 the
Children’s Law Reform Act, 1986 and the Divorce Act, 1986.

$.31* of the Children’s Law Reform Act and s.3 of the Family Law Act, 1986
both contain provisions, stating that where the parties are involved in proceedings
before the court and they have selected a person to mediate a matter, the court
will order that the issue be mediated. It is essential that the parties consent to
the process. Except in very limited circumstances, the parties themselves pay for
the services of the mediator they have selected.

S.9(2) of the Divorce Act encourages the use of mediation in a different way. It
places a positive duty upon lawyers to advise clients of the advisability of
negotiating support and custody issues and of the availability of mediation
services in the community. The Act does not include a provision enabling the
court to order that mediation take place.

As a result, in directing clients to this new form of dispute resolution, lawyers
must be mindful to a number of issues. For example, the fact that under the
Family Law Act and the Childrens’ Law Reform Act the parties must consent to
a mediation order being made. He/she should have on hand the names of several
experienced mediators and should develop a relationship with local mediators
keeping them up to date on developments in family law. There is an obligation
on the lawyer to explain the availability of the mediation process and he/she
should understand the differences between mediation and the adversarial process
in order to explain them to the client. The lawyer should be prepared to screen
out clients not suitable to mediation, such as those with a history of violence or
a power imbalance which would inhibit real negotiation.

S.3(4) of the Family Law Act, 1986 states that before entering mediation, the
parties shall decide what kind of report the mediator will produce. There are
two kinds of reports, "full" reports and "limited" reports. In a full report, the
mediator may include any aspect of the discussions and evidence of anything said,
and any admission or communication made during the mediation is admissible
in the proceedings. In a limited report, no evidence of anything said or any
admission or communication made is admissible unless the parties consent to it
being admissible. The distinction between the two forms of report has led to the
use of the terms "open" and "closed" mediation. Open mediation means that at
the conclusion of mediation the mediator prepares a full report on the mediation
and evidence of anything said is admissible in subsequent proceedings. Closed

43 Information supplied by the Honourable Mr. Justice Walsh, Supreme Court of Ontario, 4th December, 1880.
44 Enacted 8.0. 1981, ¢.20, s.1; amended by the Children's Law Reform (Amendment) Act, 1989, ¢.22, s.6.
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mediation means that at the conclusion of mediation, the mediator prepares a
report that either sets out the agreement reached by the clients or states only that
the clients did not reach agreement on the matter. In short, mediation may be
privileged or non-privileged depending on what the parties agree to at the outset.

Assuming that the clients reach agreement, the question arises as to who should
be responsible for drafting the agreement. Practice on this varies, but most
mediators who are also lawyers will draft the agreement and then advise the
parties to take it to their individual lawyers for execution and independent legal
advice. Other mediators produce a "memorandum of understanding" which
summarises the agreement between the parties and the drafting is then done by
the lawyers at the same time as the independent legal advice is given.

An order to assist parties in understanding the purpose of mediation, the Federal
Department of Justice has produced a booklet entitled "Another Way" which
gives an overview of mediation.

The Unified Family Court has a conciliation service as part of the court
operation, but we have as yet no further information regarding its operation.

Report Of The Advisory Committee On Mediation In Family Law

In February, 1989, a Report was published by the Advisory Committee on
Mediation in Family Law (commissioned by the Attorney General of Ontario at
that time, lan Scott). This Report said that existing mediation services in Ontario
were a patchwork of models and recommended that mediation services be set up
on a province-wide basis, and detailed what form such mediation should take.
The main features of the mediation service recommended by the Advisory
Committee are as follows:

4] Mediation to be an alternative to the court process.

2 Mediation to be available on a voluntary basis.

3) Mediation to be available on a province-wide basis.

@ There would be a mandatory requirement of one-time attendance at a

public legal education session to cover such topics as family law
generally, the function of mediation, and information about rights and
obligations of family members.

o) Mediation between family members should be comprehensive.

©) Acts of violence would never be mediated.

) Potential users of mediation who have been rendered incapable of
mediation by reason of domestic violence would be screened out.
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8 Persons who do intake for the mediation service would be trained to
recognise evidence of domestic violence. Such a decision being
subjective, the intake person should err on the side of caution and
terminate mediation if domestic violence appears to be disclosed.

® Mediation to be available before, during and after litigation.
(10)  Both "open" and "closed" mediation to be available.

(11) Mediators not to provide legal advice to clients. Independent legal
advice to be encouraged.

(12) An accreditation and regulation system to be set up regarding mediators.

(13)  Proper data collection service to be established to analyse benefits or
otherwise of mediation.

Following the publications of the above Report, the Ministry of the Attorney
General set up a 3-year pilot project to evaluate family mediation. The project
is located at the Unified Family Court at Hamilton-Westworth.

Manitoba*
Courts: The Family Division of the Court of Queen’s Bench (which is a unified
family court).

The court has attached to it a social arm which is composed of approximately 16
social workers, most with Master’s Degrees. Most are in the city of Winnipeg
while others are in Brandon and in the northern part of the province.

Family Conciliation is a professionally staffed office of counsellors which assists
individuals and families experiencing separation and divorce. The services
provided are available at no cost to the participants. Family Conciliation
counsellors provide mediation for couples in dispute with respect to the custody
and visitation of children. They also prepare reports when requested by the
court with respect to the needs of the children and the capacity of each parent.
A worker other than the one who had assisted the mediation will prepare such
a report.

The provisions of the Act do not specify that the person making the report must
be a Family Conciliation counsellor. S.49 of the Queen’s Bench Act* provides
that where a judge or master is of the opinion that a report of a "family evaluator"
is required at a hearing with respect to custody, access or a related family matter,

45 Information supplled by The Honourable A.C. Hamilton, Associate Chief Justice, Family Division, Court of
Queen’s Bench, Manitoba, 15th April,1991; and Mr. James C. McCrae, Minlster of Justice and Attorney General
of Manitoba, Xth X, 19XX.

48 (1970} CCSM, ¢. C280.
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the judge or master may by order appoint a family evaluator. A family evaluator
must interview the parties and such other persons as may be appropriate and
must provide to the court a report containing information and an opinion
relevant to custody, access or a related family matter that is in issue in the
proceedings. S.50 provides that where a report is submitted by a family
evaluator, such person may be called as a witness and may be cross-examined by
the parties.*’

More generally, s.47(1) of the Queen’s Bench Act provides that where a judge
or master is of the opinion that an effort should be made to resolve an issue
otherwise than at a formal trial, he or she may, at any stage of the proceedings,
refer the issue to a mediator. S.47(2) provides that a mediator to whom an issue
is referred under subs.(1) shall attempt to resolve the issue. The rules of court
permit a judge to refer any matter to mediation, and nearly all custody and
access disputes are referred to conciliation before they proceed through the court
system. Some parents refuse to participate in mediation, but the majority receive
the benefit of advice and the opportunity to settle without proceedings to trial.

Regarding confidentiality, 5.48 of the Queen’s Bench Act provides that unless the
parties otherwise agree, (a) a mediator who renders services under s.47 or at the
request of the parties, or (b) a party to a mediation, is not competent to give
evidence in respect of a written or oral statement made by a party during the
mediation or knowledge or information acquired during the mediation.

An important practice of the Family Division is that before a case proceeds to
trial, there must be a pre-trial hearing before a judge other than the one who will
eventually sit on the trial. Counsel for each party and each party must be present
at the pre-trial hearing. One of the purposes of the pre-trial hearing is to
determine what issues remain in dispute and to see that all relevant information
has been exchanged. It also enables the judge to explore with the parties the
possibility of settling some or all of the issues. Only if the judge is satisfied that
there is no possibility of settlement will a trial date be given. Rule 70.17(2)
provides that a pre-trial brief shall set out (a) the issues which have been
resolved, (b) the issucs which remain unresolved, (c) the position of the parties
on unresolved issues, and (d) where support or division of property remains in
issue, the current financial position of the parties.

A similar procedure is followed with child protection cases. The worker is
present and explains to the parents why the child has been taken into care and
why the agency is proceeding to court. The parents are given an opportunity to

47 Rule 70.28 of the Queen’s Bench Rules provides that the report shall include:
(a) information which the evaluator considers reievant to the matters in dispute;
{b) an opinion as to the suitability of each party to have custody or access;
(] the wishes of children, if volunteered by them;
(d) an opinion as to what plan of custody and access would be in the best interests of the children,
whether It ponds with the wishes of the children or not;
(® the basis of the opinion; and
[u] a report upon any particular matter referred by judge or master.

197



respond to the concerns of the agency and to make alternative suggestions. If
new parties appear, they may be added as intervenors and their suitability in
caring for the children will be explored by the agency. This may require an
adjournment but if this is granted, it is to a fixed date before the same judge.

Alberta*®
Courts: The Court of Queen’s Bench, the Provincial Court (Family Division), the
Surrogate Court.

The Court of Queen’s Bench has developed a mediation-assessment programme
for custody and access issues, sponsored by the Department of Family and Social
Services. The Custody Mediation Program has been in operation in Edmonton
since 1985, in Calgary since 1989, and was expanded on January 1, 1991, to all
Judicial Districts of the province.

Both litigants must agree to participate in mediation (which is closed) and
assessment (which is open). Thus, participation is voluntary. Closed or
privileged mediation is available free of charge from specially trained mediators
who are employed by the provincial government. If mediation is inappropriate
or unsuccessful, the parties may go to an open-assessment programme. The
assessor is chosen by the parties from an approved list which includes
psychiatrists, psychologists and social workers. Each party is responsible for one
half of the cost of the assessment, but a party who is unable to pay his or her
share of the cost may apply to the government for a special subsidy. If the
assessment is not successful, the assessor will be called to give evidence at trial
and each party may cross-examine the assessor.

The program applies to the following actions in which custody and/or access are
in issue:

(a) divorce

(b) guardianship and custody of minors

© applications to vary decree nisi/divorce judgments

(d) applications to vary guardianship and custody of or minors, provided the

proceedings are commenced or continued in the Court of Queen’s
Bench or the Surrogate Court of Alberta, and both parties to the
proceedings reside in Alberta.

It should also be noted that the Family and Youth Division of the Provincial
Court has attached to it a staff of Family Court Counsellors. These do pre-intake
work, explore the possibilities of settlement and refer the applicants to free
counselling if they wish it. Also, at the request of the court the Family Court
Counselling Service provides the court with a home study of both parents.

48 Information supplied by The Honourable Madam Justice Joanne B, Veit, Court of Queen's Bench of Alberta;
His Honour Walder G.W. White, Assistant Chief Judge, Family and Youth Divisions of the Provincial Court of
Alberta; and by Mr, Howard L. Kushner, Director, Attorney General Civil Division, Family Law, Alberta.
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British Columbia*®
Courts: Supreme Court, County Court, Provincial Court (one division of which
is called the Family Court), Unified Family Court at Richmond.

(a) Conciliation in the Unified Family Court at Richmond

In 1974, a British Columbia Royal Commission on Family and Children’s Law
recommended the implementation of a unified family court. The Commission
was chaired by Mr. Justice Berger of the Supreme Court. A pilot project was
established, in which judges of the Supreme Court and Provincial Court were
placed under one roof and provisions to ease co-operation between them were
passed.

From the conciliation point of view, the important post of Family Counsellor was
created. The duties of the family counsellor included intake, conciliation
counselling, custody investigations, and counselling with regard to problems
arising from court orders. The family counsellor was also empowered to act as
commissioner for oaths so that out-of-court settlements could be witnessed and
filed in the court registry as enforceable documents, and to act as a probation
officer, conducting pre-court enquiries and undertaking supervision. Statements
made to court counsellors were privileged communications. The Unified Family
Court Act allowed the court to enforce agreements reached by separating parties
with a counsellor. This provision reflected the views of the Commission, which
hoped to divert matters away from the traditional in-court litigation.

As one commentator explains, the Commission:

"reversed the prevailing functions of the court and its supportive services.
Traditionally counselling had been an ancillary service which the courts
made use of if they wanted. In the pilot project the conciliation service
took the early initiative, reaching decisions as well as making
recommendations, with the court to turn to if necessary".*

The Family Counsellor was seen as pivotal figure in the shift away from the
adversarial approach towards the conciliatory approach.

In the Fourth Report of the Berger Commission (Feb. 1975), it was
recommended that the unified court should be consolidated throughout the
province. It also recommended the consolidation of the work of family
counsellor. The Berger Commission’s involvement with the pilot project was
taken over by the Ministry of the Attorney-General, the Report of which found
in 1979 that family counsellors played an important role in facilitating out-of-
court settlements. This body thought that the unified family court should be

49 Information suppliled by Mr. Steven C. Rumsey, Assistant Deputy Minister, Court Services Branch, Ministry of the
Attorney General, British Columbia; and The Honourable Mr. Justice J.E. Spencer, Supreme Court of British
Columbla.

50 Waterhouse, implementing Unified Family Court- The British Columbian Experience, (1983) 4 Can.J.Fam.L. 154

at 158, quoting from a discussion with Mr. Bemard Vinge, November 1881.
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located at lowest court level. However, the establishment of a system of unified
family courts throughout British Columbia has not been realised.

(b) Conciliation in the other courts

Conciliation and mediation are not formally part of the general system, although
they are encouraged informally. In the Supreme court, proceedings include a
pre-trial conference in which the pre-trial Justice attempts to assist the parties
to settle. Generally such mediation is directed at the resolution of particular
issues in the course of litigation to save time and expense at trial, and includes
custody, access, spousal and child support and the distribution of family assets.

In both the Supreme and Provincial Courts of British Columbia, a certain number
of matters involving custody, access or spousal and child support are resolved by
the directed intervention of Family Court Counsellors at the request of a judge
on an interlocutory application.®’ Family counsellors are essentially probation
officers, whose qualifications consist of a B.A. degree and four to five months’
training in probation.*

Section 3 of the Family Relations Act (chapter 121, 1979) provides that the
Attorney General may appoint a person to be a family court counsellor. Where
a family court counsellor has knowledge of a dispute that has given or may give
rise to proceedings in repsect of, inter alia, adoption, guardianship, custody or
maintenance, he may offer the parties to the dispute any advice and guidance
which might help to resolve the dispute, and may offer to refer the parties to a
public or private family counselling service qualified (in the opinion of the court
counsellor) to help resolve the dispute.

Section 3(3) provides that where a family court counsellor receives evidence,
information or a communication in confidence from a person party to
proceedings or a child and the person who gave this evidence does not consent
to the disclosure of the evidence, the family court counsellor shall not disclose
the evidence in proceedings in a court or tribunal, and no person shall examine
that person for the purpose of compelling him or her to disclose that evidence.

51 The Family Relations Act Rules and Regulations 141/78 which governs procedures in the *Family Court* i.e.
Family division of the Provincial Court contains the following provision:

On its own motion or on the motion of a party to the proceeding, the court may, before or during the trial, direct
the parties to attend a conference to discuss

{a} reconciiiation or conciliation,
{b) probable length of trial,
{©) reduction, clarification or settlement of issues,
()] the disclosure and inspection of documents,
{®) other matters that reiate to the proceedings.
52 Sachs, The Dejudicialization of Family Law: Medlatlon and A ts, In Sloss, ed., Family Law in Canada:

New Directions, 1985. Quote taken from Hovius, Family Law: Cases, Note and Materlals, 2nd. ed, 19887, p. 35.
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New Brunswick™
Court: The Family Division of the Court of Queen’s Bench (which is a
nationwide unified family court).

The Court of Queen’s Bench, Family Division, (which has exclusive and
comprehensive jurisdiction over family matters in New Brunswick) has trained
court workers (presently eleven) who provide counselling and mediation services.
They provide information to individuals and families concerning separation and
divorce. They also negotiate where possible agreements as to custody, access,
maintenance and division of marital property.

The mediators in New Brunswick appear to be social workers, with no particular
training in the field of mediation.**

Quebec®
Courts: The Superior Court of Quebec, the Youth Division of the Quebec
Provincial Court.

A mediation service has been established by the Quebec government in the cities
of Montreal and Quebec. The service is available on a voluntary basis to couples
considering divorce. The mediators are authorised to deal with every issue that
may arise in the context of divorce: support, property division, compensatory
allowance, custody, access, and rehabilitation of the wife in the work force.
Mediation is conducted by individuals who have a training in social work, usually
a Masters Degree. Mediation is closed, meaning that discussion is confidential
and cannot be used in any subsequent hearing. Agreements reached by the
parties are reviewed by a lawyer attached to the service.

In addition to this service, there is an increasing number of practicising lawyers
who are specialist in family law and who act as mediators when mandated to do
so by the parties.

Denmark

Just over 1% of the Danish population experience a legal separation or divorce
each year either as direct parties in the case, or as their minor children.®®
According to Judge Svend Danielsen® the prevailing attitude is that society has
the responsibility to ensure that no unnecessary disputes arise during separation
or divorce proceedings and that disputes that cannot be avoided are decided
upon without unnecessary delay. The Government is concerned about the cost

Information supplied by Mr. Justice le Blanc, Assistant Deputy Minister, Court Services, Department of Justice,
New Brunswick.

Sachs, in Hovius, op. ci., at p.35.

information supplied by the Honourable Alan B. Gold, Chief Justice of the Superior Court of Quebec.
Although the incidence of divorce In Scandivan is increasing, it Is still very low compared with, for exampie

Britain where almost 33% of all marriages now end in legal separation or divorce.
57 Mr. Justice Svend Danieisen (Danish High Court), Atemative Methods of Dispute Regulation in Family Matters.

& 582 8
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of the cases both for the parties and for the society in general.

In the case of married couples seeking divorces the philosophy is that the
involvement of public authorities is a necessary evil but that it should be as
informal, rapid and inexpensive as possible. Denmark has opted for an
administrative procedure as opposed to a court procedure for the majority of
legal separation and divorce cases. This approach is facilitated by the fact that
most cases are uncontested both as regards the legal separation or the divorce
itself and as regards the ancillary questions of custody, maintenance, the family
home and the division of matrimonial property. About 90% of couples reach an
agreement concerning these issues.

Couples are encouraged to make their own agreements and in the majority of
cases the function of the authority is only to control the agreement between the
parties and to a certain extent to evaluate its contents. The agreement then has
to be registered and agreed. Divorces in Norway and Denmark are registered
with the County Governor’s Office. Custody agreements concerning joint custody
for one parent or a transfer of custody are dealt with in the same manner.

This informal way of dealing with family cases means that it is often unnecessary
to obtain assistance from a lawyer. Legal questions may be asked at a meeting
at the County Governor’s Office.

In cases where there are issues in dispute the approach differs slightly. There
is hardly ever a dispute as to whether a legal separation or divorce should be
granted. This is because each spouse has an unconditional right to obtain a legal
separation and, after one year of separation, a legal right to divorce. The
number of maintenance cases has fallen in recent years, due partly to the
decrease in women who are full time housewives. This means that two-thirds of
all family cases in Danish courts concern custody disputes. The approach at this
stage once counselling or mediation have failed, is once again to abbreviate the
proceedings as much as possible. Therefore an effort is made to minimise the
evidence brought into the case. Witnesses seldom appear in custody cases and
writs and replies are kept short and almost never describe episodes of the past.
If in a custody case the judge feels that evidence other than the parents’
statement is necessary, it has become a practice to ask a child psychologist for
advice. In addition Danish judges write very short judgements in custody cases,
two or three pages at most. The philosophy is in line with that behind mediation;
as long as neither of the parents is unfit to the take care of the child, is it thought
undesirable for society to use great resources to establish which parent would be
better for the child. In the absence of agreement, legal intervention is kept to a
minimum.
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United States

Michigan>®
Six conciliation procedures have evolved in Michigan over the years. These are
as follows:

marriage counselling;

divorce adjustment counselling;

mediation of custody and visitation disputes;

mediation of property, alimony, and child support disputes;
use of impartial child custody experts; and

eve of trial judicial mediation.

AR R

The courts’ Family Counselling Service provides three of these services, namely,
marriage counselling, divorce adjustment counselling and custody and visitation
mediation. Counsellors have masters or doctoral degrees in social work,
psychology, or family counselling and have had at least five years’ experience in
family counselling. We will not address these services further since we are not
concerned with pure counselling services. We will instead focus on the three
forms of mediation offered by the Court.

(a) Mediation of custody and visitation disputes: Cases for mediation of
custody and visitation disputes usually go to the Family Counselling Service by
judicial referral and a family counsellor mediates. The counsellor tries to assist
the parties to come to their own agreement concerning child custody and
visitation arrangements. When the effort is successful, the parties enter into a
written proposd custody and visitation agreement. This agreement goes to
counsel for review, and if counsel approve, the agreement is presented to the
court for approval. The judge can veto the agreement, but does so only on rare
occasions and usually approves and incorporates the agreement in a court order.
Usually ten to twelve hours are spent in mediation in cases in which agreement
is reached. If this type of mediation fails to produce agreement, the Family
Counselling Service sends a written evaluation of the problems to the court,
which includes the counsellor’s recommendation to the judge for an order. This
latter aspect of the mediation is controversial.

(b) Mediation of property, alimony, and child support disputes: Such cases may
be referred by a Judge to the "Friend of the Court” Department. The staff of this
department are legally trained, unlike the Family Service Counsellors who have
a background in the behavourial sciences. The parties and lawyers are present
and the referee tries to get them to settle. The referee has no power of decision,
only a power to recommend. Generally judges refer cases to referees for this
service where the marital estate is substantial.

(c) Eve of trial judicial mediation: Literally on the eve of the trial, twelve to

58 Victor J. Baum, Altematives to Litigation, from Abeilla and LU'Heureux-Dube eds., Famnily Law: Dimensions of
Justice, Selected Papers Presented at the Judiclal Conference on Family Law, 1981.
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eighteen contested divorce cases are sent to each of two or three judges. These
judges will not hear the trial. The parties and their lawyers appear before the
settlement conference judge who acts as a mediator. If a case is not settled by
judicial mediation, it goes to trial the following morning. About two-thirds of the
cases coming before the settlement conference judges are settled. When
settlement is reached, the judge hears the brief testimony necessary to support
a divorce judgement in an uncontested case and grants the judgement.

Los Angeles®®

There is a custody mediation scheme in the Los Angeles Conciliation Court.
This scheme began as a marriage counselling service within the court and
expanded to include mediation of custody and access disputes, as well as pre-
marriage counselling.

In 1977, mediation became mandatory in custody and access cases as a result of
a Senate Bill. Funding was provided through filing fees. Lawyers meet with
counsellors first, while the parties attend an orientation programme. Then the
parties meet with the counsellor without lawyers and mediation commences. The
majority of cases appear to be settled or returned to court after one session of
2-3 hours, while others have further sessions. The Conciliation Court achieves
about a 50% success rate in that parties reach agreement in about half of the
matters dealt with in mediation. Parties who reach agreement are able to have
drawn up an agreement tailored in their needs and this agreement is scrutinised
by the court clerk, stamped and sent to the parties and their lawyers. The
agreement becomes an order of court unless a party objects within 10 days. The
mediation is confidential.

The Los Angeles Conciliation Court is the largest scheme in the United States.
It has, in the course of development, made innovations such as establishing a
panel of private lawyers to mediate in financial matters.

Connecticut

Mediation services evolved in Connecticut from 1958 onwards. During the 1970’s
an informal arrangement for conferences became more formally recognised and
developed into mediation. Mediation did not, however, replace the more
informal methods of settlement and on-the-spot negotiations continue to be
conducted in many courts on the day of first appearance.

Custody and access mediation now takes place in the 13 offices of the
Connecticut Superior Court. In some courts, referral to mediation is compulsory
for all custody/access disputants and in some it is voluntary. The Family
Relations Division of the Superior Court supervises and controls procedures, and
has established guidelines for cases suitable for mediation. Mediation is

58 Information on the following three mediation services was obtained from Australian Family Law Council,
Arbitration in Family Law, 1988.
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considered unsuitable where there are allegations of child abuse or neglect,
where the family has had numerous contacts with social agencies or psychiatrists,
where there is bitter conflict and frequent court appearances or where an adult
is violent or severely anti-social.

If agreement is reached during mediation, it must be submitted to court as an
"interparty stipulation”, similar to a consent order. If no agreement is reached,
the mediator so advises the court and the case is listed for hearing.

This programme is State-wide. Sometimes a team of mediators are employed.

Minnesota

The Minnesota mediation movement appears to have begun in 1935 in the
Hennepin County Probation Office. In 1951, a legislative study committee
recommended the establishment of a Family Court. This was not implemented,
and instead the Domestic Relations Unit was set up in the Probation
Department. This developed to a service which by 1969 was largely engaged in
the preparation of custody reports and the counselling of married or divorcing
couples. In 1964, a mediation approach began. By 1975, a Custody Resolution
Counselling Service has evolved which involved both counselling and problem-
solving. The Domestic Relations Division of the Probation Department now
formally conducts a mediation service. Until 1982 it was funded by the county,
but is now funded by payment of fees. Referrals to mediation are accepted from
judges.

Cases are assigned to a counsellor who attempts to solve problems over between
1 and 6 sessions. If an agreement is reached, a lawyer is notified and the
agreement entered with the court. There is no policy of confidentiality and the
same counsellor who conducts an unsuccessful mediation may prepare a
subsequent custody study. Counsellors are required to have a master’s degree
in a behavourial science or a bachelor’s degree plus 2 years’ experience.
Continuous training is provided.

Japan®

The history as well as the practice of conciliation in Japan is quite different from
that in Western countries. A number of interesting points emerge from an
examination of the Japanese concilation system by reason of this very difference.

The first feature of interest is the use of conciliation in Japan as a means of

80 Sources inciude: Healy, The Politics of Informal Justice; The Japanese Experience 1922- 1942, in Abel {ed.}, The
Politics of informal Justice; Comparative Studies, 1982, Vol. Ii; Henderson, Concillation and Japanese Law;
Tokugawa and Modern, 1965; Kojima, Takeshi and Yasuhel Taniguchl , Access fo Justice in Japan, in M.
Cappelletti, ed., Access to Justice, 1978, Vol. |, bk. 2; Satoshi Minamlkata, Kafi Chotel; Mediation in the
Japanese Family Court, in Eekelaar and Dingwall, eds., The Development of Conciliation In England?, 1888;
General S iat of the Supreme Court of Japan, Justice in Japan, 1988; General Secretariat of the Supreme
Court of Japan, Outiine of a Civil Trial in Japan, 16886.
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avoiding the enforcement of strict legal rights. In the following pages, we shall
see an interesting juxtaposition of the concepts of enforcing legal rights, on the
one hand, and resolving a conflict, on the other. In the Western tradition,
emphasis is laid on the abstract concept of "justice”. If a dispute occurs, it is
perceived as resulting from an injustice, and the dispute must be resolved by
redressing the injustice. In the Japanese tradition, resolving the conflict is the
end in itself. This explains in part the increased use of conciliation in this
century in Japan rather than reforms of the substantive law. It might be said that
the theory underlying Japanese conciliation is that resolution per se of the dispute
is considered more important than resolution of the dispute in accordance with
some objective legal norm of justice.

In contrast, family law in the Western tradition has been seen as a complex of
enforceable legal rights and duties. And yet, in certain areas, such as that of
child custody, it is arguable that there is little "legal” content in the traditional
sense. The question is rather what is best for the child, which is a matter of
assessing physical, emotional and educational needs. We noted in Chapter 2 that
one of the perceived advantages of mediation is that it affords a practical
alternative in precisely the areas of family law where the legal content is at a
minimum. In Japan, the two areas where conciliation has proved extremely
valuable are those of road traffic accidents and family law. In relation to the
latter, it has been observed that:®’

"... [T]he extremely involved nature of family disputes seems to make
them also suited to the conciliatory approach. Family relationships are
difficult to understand. They are not ’legal’ relationships in the same
sense as business transactions. There are too many factors to be
considered on a case by case basis; and right and wrong not only can
rarely be determined, but also such a determination may injure the
family relationship".

In Chapter 2 we noted the argument that mediation, at least in some models, was
undesirable because it involved the resolution of family disputes without the
protection and even-handedness of legal norms, and because parties might come
to agreements which would not have been recommended by a legal adviser. This
argument is made by the opponents of conciliation in Japan who maintain that
a disadvantage of conciliation is that it diverts disputes away from the public
judicial sphere and into a private forum where the parties have no legal
protection.

The Practice Of Modern-Day Conciliation In Family Cases In Japan

Conciliation or "Chotei" is widely used in family law cases as well as other civil
cases in Japan. In 1939, the Conciliation of Personal Affairs Act provided for
family disputes to be dealt with through Chotei on the basis of "ethical principles”

61 Kojima Takeshi and Yasuhei Taniguchi, op. cit..
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and “paternalistic compassion" indigenous to "traditional Japanese culture".
When the Japanese Constitution was revised after the defeat and surrender of the
imperial regime in 1945, Chotei was nonetheless absorbed into the new system of
family courts.

The special conciliation laws were codified into two general codes of significance.
The first was the Law for the Adjustment of Domestic Affairs (1948) (which
replaced the Conciliation Law for Personal Affairs 1939) and made chotei a
prerequisite of most lawsuits of an adversary nature regarding family relations.
Second, in 1951 the Civil Conciliation Law was enacted as a separate statute
outside of the Code. This repealed the other piecemeal laws on civil chotei and
provided for voluntary chotei proceedings in all civil matters except domestic
relations and labour disputes. Labour conciliation has its own special machinery
for settling labour disputes.

The Family Courts of Japan were established on January 1st, 1949, and are
specialised courts dealing exclusively and comprehensively with family affairs and
juvenile delinquency cases. However, some family law jurisdiction still lies with
the District Courts.

There are two ways of resolving family disputes: by way of determination and by
way of conciliation. The Law for Adjustment of Domestic Affairs provides that
certain types of adversary family matters, including divorce, will initially be
referred to the family court for conciliation, and will proceed to litigation only
after conciliation has failed. The conciliation procedure applies to matters
relating to disputes between husband and wife and relatives, such as matters of
support, partition of estate, and divorce cases to be resolved by legal
proceedings. The determination process applies directly to cases relating to
declaration of incompetence, granting permission to adopt a minor, appointment
and removal of guardians, probate of wills, questions relating to support, and
partition of estate.

Although a judicial divorce may be sought through an action in the District
Court, proceedings for conciliation must be commenced first in the Family Court.
This mandatory attempt at conciliation is known as Rikon Chotei. Only when no
agreement is reached and one of the spouses still wants divorce may an action
be brought in the District Court.*

Once an application for divorce conciliation is received, a Chotei committee is
formed. This is composed of at least two lay people, known as Chotei
commissioners, and a family court judge. The committee conducts the mediation

62 The Civil Code of 1888 introduced the Westernlegal concept of divorce 1o Japan and provided ten grounds for
dissolving a marriage. These grounds were never rigidly enforced and were in any event replaced by the Civil
Code of 1947 which allows a divorce to be granted upon the irretrievable breakdown of a marriage with some
qualifications where the court considers that the applicant ws responsible for the breakdown. The Code provides
two ways of obtalning a divorce: ‘divorce by consent’ and 'divorce in court’. Divorce by consent has a long
history in Japan since there has never been a dominant religious doctrine emphasising the importance of
marital unity. Marriage was traditionally regarded as a private, secular arrangement between two families.
Divorce continues to be the preferred means of ending a marriage.
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in a private room on the court premises. The public are not admitted and both
parties are required to attend. If they wish, they may be accompanied by
lawyers, relatives or new partners. The purpose of the meeting is to promote the
settlement of the dispute by conciliation or reconciliation on the basis of
information supplied by the parties, although the Chotei committee has the
discretion to ask for a report from an ’investigation officer’.

At any stage, the committee may make its own proposals for a settlement which
its members could consider reasonable, but in theory the parties are free to
decide whether or not to accept this. If an agreement is reached, it is
incorporated into a Chotei document, which is binding in the same way as a
Court document. The agreement is embodied in written form, copies are given
to each party, and one copy is filed with the court. The law provides for a
summary order to perform the duty agreed to in the conciliation. Non-
compliance with the order is punished by a fine.

If an agreement is not reached through Rikon Chotei, the judge involved has the
power to issue a divorce order. The judge must consult the lay commissioners
and the order must be within the scope of the parties’ original application. If
either party objects to the order, it ceases to be valid. This power is rarely used.
More usually, the case will go to the District Court for divorce by decree. If
there is no prospect of agreement, or if the agreement reached is regarded as
inappropriate by the committee, the chotei proceeding may be terminated.

Although "civil conciliation" and "family conciliation" are distinguished and
provided for by different laws, both types of conciliation are more or less
identical. To apply for conciliation, an applicant must state simply what is being
sought and what the controversy is about. Oral applications are preferred. This
is regarded as making the process more accessible to the citizen. Accessibility
to conciliation is also promoted by lower filing fees. Hearings may take place in
the evenings to facilitate the attendance of parties. Night hearings as well as
night filings of applications are encouraged and widely practised - another reason
why conciliation is accessible.

Recruiting lay members of the Chotei commission proved to be a problem,
because of the low pay and the difficulty of getting busy persons to serve. As a
result, the position came to be monopolised by retired elderly citizens. Because
of the widening gap between the traditional philosophy and sense of ethics held
by elderly conciliators and the views and way of life of younger parties, elderly
conciliators were found to lack persuasive power. This resulted in the adoption
in 1974 of a new rule for the selection of conciliators. Among other things, the
rule limited the age of conciliators to between 40 and 70. It also emphasised the
desirability of selecting lawyers and persons of special knowledge and experience
useful for the resolution of family disputes. It also raised the pay of conciliators.

The judge’s presence may merely be nominal, since she or he would be too busy

with ordinary work and would be absent when the board hears the parties. This
defect was not remedied by reform. One writer criticises this aspect of Chotei:
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"Although a number of judges have consistently devoted themselves to
the improvement of the family court, others have been discouraged by
the low status which the system appears to attach to this work.
Typically, judges are only assigned to the family courts for three to four
years in the course of their career, without any consideration of their
interest or their understanding of the issues they will have to handle.
This development of expertise in family law seems to make only a
marginal contribution to a judge’s prospects of advancement ... The low
regard for the work is reflected in, and reinforced by, the staffing levels
which mean that judges are frequently absent from Chotei hearings. In
busy urban courts, one judge may be responsible for several cases
simultaneously, slipping from room to room to monitor their

progress".%®

Despite the importance of conciliation in the Japanese legal system, the
indications are that it is decreasing in popularity. The ratio of conciliations to
litigations was 1:1 in 1949, 1:2 in 1957, and 1:3 in 1972. Furthermore, the success
rate of conciliated cases is declining. In 1970, 41.6% of matrimonial disputes
were settied through Chotei, but only 38.9% by 1984. In the same period, the
proportion of cases where the parties failed to settle rose from 11.1% to 16.4%.
The number of petitions for divorce in the district has also increased; a 250%
rise between 1966 and 1983, as against 180% in the same period for the family
court. However, a publication by the Supreme Court of Japan® records that
in 1984 the ratio of cases received for conciliation to those received by the courts
of first instance was about 1:2.

Criticisms of the Japanese conciliation system have been voiced as follows:®

(1) Insufficient attention is paid to the legality of each party’s position;

2) chotei proceedings tend to make mutual concession the goal, rather than
aiming to achieve a solution consistent with reason and the
circumstances by means of mutual concession;

3 compulsory participation is at odds with the idea of conciliation;

4) judges who are appointed by law to act as chairmen of the chotei
committees in fact usually attend only the final meeting or an occasional

inspection of the session;

5 factual investigations and examinations of evidence including third-party
witnesses are seldom used; and

©6) despite the requirement that conciliators’ lists be made up annually, as
e3 Minamikate, op. cit.

684 General S iat of the Sup Count of Japan, Outline of a Civil Trial in Japan, 1986.

85 Henderson, op. cit.
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a rule the same people serve as conciliators year after year.

On the other hand, the conciliation process has been praised by others as being
a necessary and essential approach to the resolution of marital disputes in the
modern Japanese context:*

"Some of the leading academics have criticised [conciliation] as an
irrational dispute settlement device and attributed its popularity to the
traditional Confucian frame of mind and inadequate ‘right-
consciousness”. However, Japanese conciliation in action today seems
to have outlived this kind of total condemnation.

It is true that there have been and still are some objective conditions
favourable to the conciliatory device in Japanese society. First, since we
live in a highly homogeneous society, the attitude of people is relatively
cooperative, and they are eager to reach an amicable mutual agreement.
Second, in a stable society where people are woven into longstanding
organization, any prolonged dispute tends to develop into an emotional
personal conflict, thus causing injury to the future activities of disputants
unless harmony is restored in a conciliatory way. These features of a
basically agricultural life pattern seem to exist to a certain extent even
in today’s highly industralized conditions. For example, most people
work for one company for life and regard each other as members of a
sort of large family. In such a society it is only natural for sensible
people to try to avoid disputes ... Given these social conditions, the
concilation approach is necessary and effective. The institution of
conciliation takes advantage of the societal centripetal force to restore
peaceful relationships among people”.

Coercion

The issue of coercion has been much discussed in Japan. It has been argued,
first, that chotei only has merit to the extent that it is voluntarily used by the
parties and not made an exclusive remedy, either legally or in practical terms.
Coercion is defined not simply as mandatory participation in the conciliation
process, but also in the sense that conciliators may be coercive in their attempts
to obtain a settlement regardless of the wishes of the parties or the legal merits
involved. Secondly, there is a feeling that because of the remnants of the
Confucianistic family and social system, chotei may favour the stronger or
traditionally authoritative party at the expense of the legal rights of the weaker.
Thirdly, coercion could arise from the fact that the conciliators are selected from
the prestigious strata of society and are acting as officials. Fourthly, coercion to
settle may arise from ignorance on the part of a party that she or he has a right
to terminate the chotei without reaching a settlement; or alternatively, she or he
may know that the courts might issue a decision settling the dispute in the terms

86 Kojima Takeshi and Yasuhei Taniguchi, op. cit.
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offered, and that any subsequent lawsuit in the same court would be similarly
handled by encouraging such a compromise. Thus, coercion to settle may
operate in Japanese chotei in several practical as well as legal ways.
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APPENDIX 2

SAMPLES OF DOCUMENTS USED IN

NEW ZEALAND FAMILY CASES

1. Application For Separation Order
2. Application For Declaration As To Validity Of Marriage
3, Application For Paternity Order
4, Application On Notice
5. Ex parte Application
6. Declaration Of Financial Means And Their Sources
7. Notice Of Defence
Form F.P.8

Rule 15(2)(a)
APPLICATION FOR SEPARATION ORDER
Section 20, Family Proceedings Act 1980
F.P. No. ...
I, [Full name], apply for a separation order.
This application is made on the ground that there is a state of disharmony

between my marriage partner and me of such a nature that it is unreasonable to
require us to live together.
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I, say:

OR

The state of disharmony arose between my marriage partner
and me ADOUL ....c.cucererereierreecreeierecsiesennssesereassesessassens [Give year].

The general nature of the disharmony is: [Describe in broad
terms. Do not give details]

My marriage partner and I are living together at the time of the
making of this application;

My marriage partner and I are not living together at the time
of the making of this application.

(a) We stopped living together on or about [Give date].
(b) We agreed to separate by a written (or oral)
agreement.
OR
b) We did not agree to separate.
Signature of Applicant: ........cccoeveervercvvnnrennene

Date: ..eeeeerreercerernnes

Notes

Information sheet. A duly completed information sheet (Form F.P. 7) must
accompany this application.

*Counselling. As a result of this application you and your marriage partner will
be referred for counselling. Counselling may be dispensed with only for some
good reason. See section 10 of the Family Proceedings Act 1980 and Form

F.P.18.

*Delete if counselling has been dispensed with.
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Form F.P.9
Rule 15(2)(b)
APPLICATION FOR DECLARATION AS TO VALIDITY OF MARRIAGE
Section 27, Family Proceedings Act 1980

F.P. No. .....
1, {Full name], apply to the Court for a declaration whether, according to the law
of New Zealand, the marriage between [Full name] and [Full name] is valid (or
has been validly dissolved).
I say:
[Set out sufficient information to inform the Court of the facts relied on in support
of the application].

Signature of Apphicant: .......c.ceevniverecncnen.

Date: ..oeeeveereeeeeenen,

Notes

Information sheet. A duly completed information sheet (Form F.P.7) must
accompany this application.

Marriage certificate. A marriage certificate must, at the time of the filing of this
application, be lodged in the office of the Court, unless the Registrar otherwise
directs.

Form F.P.14

Rule 15(2)(g)

APPLICATION FOR PATERNITY ORDER
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Section 47, Family Proceedings Act 1980

I, [Full name], apply for a paternity order against [Full name] on the ground that
he is the father of a child called [Full name of child] born on {Date of birth of
child] (or is the father of a child expected to be born on [Expected date of birth

of child]).
I say:
1. [Where the application is made by a person other than the mother
of the child, that person must state in what capacity and for what
reason he or she is making the application. See section 47 (1)
(b)-(d) of the Family Proceedings Act 1980].
2. [If section 49 (2) of the Family Proceedings Act 1980 is relied on
to bring the application within the period of limitation, the facts

are to be stated here).
3. [Set out sufficient information to inform the Court of the facts
relied on in support of the application).
Signature of Applicant: .........ccviveecreereenenee

Date: .cvvevereererevrennee

Note

Information sheet. A duly completed information sheet (Form F.P.7) must
accompany this application.

Form F.P.15
Rule 15(3)

APPLICATION ON NOTICE
Family Proceedings Act 1980 (or Guardianship Act 1968)

{General heading - Form F.P.6)

1, [Full name]), apply for an order [State precisely the nature of the order sought)
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on the following grounds:

[State the grounds on which the application is made, referring to the Act or rule
relied on and. following closely the wording of the Act or rule].

I say:

[Set out sufficient information to inform the Court of the facts relied on in support
of the application].

I request the Registrar to the Court to arrange a mediation conference to discuss
this matter. [Delete if not applicable)

Signature of Applicant: .........ecvveireeverrarreienias

Date: ..o

To: The Registrar
District Court

and
To: The Respondent.
This application is filed by .............. , whose address for service is at ...............
Date of Hearing

*] hereby appoint [Date] at ............. a.m. (p.m.) at the District Court at .............
for the hearing of the above application.

*Delete if not applicable
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Notes

Advice

If you need help, consult a lawyer or contact a District Court office immediately.

Office hours

The office of the District Court is open from .............. £ JO on Mondays
to Fridays inclusive.

Information sheet

A duly completed information sheet (Form F.P.7) may be necessary with this
application. See rule 18.

Form F.P.20
Rules 16(4), 55(1)(b)
EX PARTE APPLICATION
(General heading-Form F.P.6)
1, [Full name), apply ex parte for an order [State precisely the nature of the order
sought] on the following grounds:

[State the grounds on whihc the application is made, referring to the Act or rule
relied on and following closely the wording of the Act or rule].

I say:

[Set out sufficient information to inform the Court of the facts relied on in support
of the application).

Signature of Applicant: ......cccceceerereerecncnns

Date: ...
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To: The Registrar
District Court

This application is filed by , whose address for service is at

|In cases where an appearance is necessary or required, the Registrar is to complete
the following appointment for hearing]:
Date of Hearing

I hereby appoint [Date] at .............. am.(p.m.) at the District Court at ........u......
for the hearing of the above applicantion.

Registrar

Date

DECLARATION OF FINANCIAL MEANS AND THEIR SOURCES

Section 188 (2)(d), Family Proceedings Act 1980

(General heading-Form F.P.6)

1, [Full name), of [Insert place of abode and occupuation] solemnly and sincerely
declare that my financial means and their sources are as sct out below.

1. My income for the 52 weeks immediately proceeding the date of this
declaration was as follows: [Use "Nil" where applicable].

Item Particulars $

(a) Salary, wages, or other personal earnings
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from [State employer]:

(b) Gross income from business:

(c) Amount received from boarders (including
children over 16 years of age):

(d) Rents from property (including rooms let):

(e) Compensation or damages received:

0 Superannuation, pension, or benefit
(including any from overseas):

® Dividends and interest:

(h) All other sources of income [Specify]:

Total income in the 52 weeks ... ..

$

My assets (both in New Zealand and elsewhere) are
as follows:
Items Particulars $
(a) Land and buildings [State address and

capital valuel:
) Money in bank accunts [Specify banks]:
(© Money not in bank or invested:
(d) Money lent or in hands of any person

[Name and address]:
(e) Government stock, sharcs, debentures,

or bonds [State details):
® Plant and machinery [State details):
(& Livestock [State details}:
(h) Interest in business, stock in trade,

or venture of any kind [State details):
@) Motor vehicles [State details]:
)] Any other property or assets not

specified above, including interest

in any estate [State details]:

Total assets $
The property specified in items [Specify] of
clause 2 of this declaration is mortgaged, or
otherwise secured to [Full name]} of [Address)
for the sum of $eee.
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4, My expenses for the 52 weeks specified in
clause 1 of this declaration were as follows:

Item Particulars $
(a) Income tax:

(b) Insurance and superannuation:

(c) Medical and hospital benefits:

(d) Rent:

(e) Rates:

6 Mortgage payments:

(& Repairs on home:

(h) Food and housebold supplies:
® Electricity, gas, and fuel:

) Telephone:

(k) Laundry and cleaning:

¢)) Clothing:

(m) Child maintenance, care, and

education:

(n) Maintenance for previous marriage
partner:

(o) Entertainment:

(p) Fares:

(@ Car maintenance, running, and
registration:

() Hire purchase payments:
(s) Other expenses [Specify]:

Total expenses in the 52 weeks ... $
5. Separate income for the 52 weeks of members of
household whose expenses are included:
(a) [List full names, ages, and relationship
of all such members of household)]

(b) [List details of separate income of any
such member of household)

And I make this solemn declaration conscientiously believing the same to be true
and by virtue of the Oaths and Declarations Act 1957.

Signature:.........ooorvcereervcrnnnne

Declared at JETO thiS .o day of ....eevvennne. 19.....
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..............................

Solicitor

Justice of the Peace.

[Or other person
authorised to take
a statutory
declaration.]

Form F.P.22
Rules 27(1), 28
NOTICE OF DEFENCE
Family Proceedings Act 1980 (or Guardianship Act 1968)
{General heading-Form F.P.6)
1, [Full name}, of {Address}, [Occupation], give notice that I intend to defend the
application for [Specify the order(s) opposed].

I say, in answer to the applicant,-

1. [State whether the facts given in the application are accepted or rejected.
If any facts are rejected, state reasons.)

2. [Set out sufficient information to inform the Court of the facts relied on by
the defence.]

3. [Set out any other facts relating to the application or to the circumstances

which have existed or are existing between the parties which the Court
should be told about.]

I claim, in reply to the application, the following relief: [Specify orders or other
relief sought. See section 168, Family Proceedings Act 1980).

I request the Registrar of the Court to arrange a mediation conference to discuss
this matter. [Delete if not applicable)
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To: The Registrar
District Court

..........................

and
To: The Applicant.

This notice is filed by , whose address for service is at

.............................................................
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