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INTRODUCTION

1. Adoption is a practice recognised in some form in most societies, ancient
and modern.' In general, it involves the establishment of a new legal
relationship of parent and child, which does not depend on natural family ties.
It has been defined as "the institutionalised social practice through which a
person, belonging by birth to one family or kinship group, acquires new family
or kinship ties that are socially defined as equivalent to biological ties and which
supersede the old ones, either wholly or in part.? Adoption may have many
functions: the strengthening of family ties; the provision of an heir to a childless
couple; or, what has been more central to adoption in contemporary Western
society, the promotion of the welfare of the child.

2. The effects of adoption may also vary from state to state. In some
jurisdictions, including Ireland, adoption will completely sever the legal
relationship between the child and its natural parents; however in other states
that relationship may continue in some form.?

3. In recent years, the number of children placed for adoption in Ireland
has declined dramatically. This is partly a result of changing social attitudes to
births outside marriage. Even more significant, perhaps, has been the
improvement in the economic position of women, and in particular the provision,
since 1973, of a social welfare allowance for unmarried mothers. Since the early
1970s, the percentage of non-marital children placed for adoption has reduced
from over 80% to under 20%. It is as a result of this trend that, increasingly,
couples who wish to adopt have turned to intercountry adoption.

4. Figures released by the Adoption Board show that between four and six
hundred adoptions take place within the State each year.* Amongst these are
many that have a foreign element. In 1995, the Board received 102 applications
for recognition of adoptions effected abroad, 57 of them from persons resident
outside the State, and 45 from persons resident in Ircland. That year, a total of
93 foreign adoptions were recognised by the Adoption Board. As of 2 October

1 J H Avan Loon, Report on intercountry Adoption, Preliminary document no.t of April 19980, in Proceedings of
the 17th Session of the Hague Conference, Tome 1l at paras, 26 -33. Provision for the adoption of foundlings
Is found in the Code of H irabi {section 106). Adoption was also provided for in ancient Hindu law and in
Roman law, and features In many customary African laws. The first modem legisiative system of adoption was
that contained in the Code Napoléon of 1804. The principal exception to the rule is Islamic soclety, which does
not recognise any form of adoption.

2 J H A van Loon, op cit. fn.1, at para.26.

3 Law Reform Commission, Report on The Recognition of Foreign Adoption Decrees, Chapter 2 at paras. 5-7;
Van Loon, op ci. fn.1, paras.26-35. See generally, Eliezer D Jaffe, ed., intercountry Adoptions: Laws and
Perspectives of *Sending' Countrles.

4 Less than half of these are adoptions outside the child’s family. in 1995 there were 490 adoption orders; in
1994, 424; In 1803, 500; in 1962, 523; In 1981, 580. See Reports of An Bord Uchtéla, 1991-1885,



1996, a total number of 665 foreign adoptions had been recognised by the
Adoption Board since the introduction of legislation on the recognition of foreign
adoptions in November 1991.°

5. The increasing number of Irish couples adopting children from abroad
represents a striking reversal of Ireland’s role in intercountry adoption. In the
1940s and 1950s, many Irish children, for whom homes could not be found in
Ireland, were adopted by foreign nationals and brought to live abroad, most
commonly in the United States.® A number of these adoptions were of doubtful
legality. Ireland’s experience during this time highlights the need for careful
regulation of intercountry adoption.

6. The Hague Convention on Protection of Children and Cooperation in
Respect of Intercountry Adoption, 1993, provides for international co-ordination
and regulation of intercountry adoptions on a multilateral basis. As such, it is of
importance to countries such as Ireland, where a significant number of adoptions
take place across State boundaries. Ireland signed the Convention on 29 May
1993, but has not yet ratified it. The Department of Health strategy document
entitled "Shaping a Healthier Future" contains a commitment to introduce
changes in adoption law and procedure to bring current legislation into line with
the Convention.” Ireland’s first national report on the United Nations
Convention on the Rights of the Child, 1989, reiterates Ireland’s intention to ratify
the Hague Convention as soon as the necessary legislative measures are in
place ®

7. Since the decision has already been taken to ratify the Hague
Convention, the present paper differs from the usual form of a Law Reform
Commission Consultation Paper. s primary purpose is not to evaluate the
merits or demerits of the Convention of 1993, but rather to outline the extent to
which the present law is compatible with it, and to examine the legal implications
of its implementation. So that the Commission’s final Report may be available
as soon as possible, those who wish to do so are requested to make their
submissions in writing to the Commission by 20 December 1997.

5 Report of An Bord Uchtéia, 1995. The Eastern Health Board deals with the largest number of applications to
adopt abroad. Between November 1991 and 15 November 1996 it has received 1100 written enquiries, and 524
formal applications. 132 of these were received between January and July 1998. Of the applications received,
the Eastern Health Board recommended 104 for approval and 14 for refusal. 155 were deferred or withdrawn
and the remainder are currently in assessment or awaiting assessment.

8 Mike Milotte, Banished Babies: the Secret History of ireland’s Baby Export Business (1987)
7 At p.58.
8 United Nations Convention on the Rights of the Child: First National Report of lreland (1996), at para.258.



CHAPTER 1: CURRENT LAW

Domestic Adoption in Ireland: The Adoption Acts 1952 - 1988 and the Adoption
(No. 2) Bill, 1996

1.01  Adoption has been statutorily regulated since 1952, when the Adoption
Act of that year introduced a regulatory framework, and established the
Adoption Board. In subsequent years there have been a number of amending
acts.

1.02 The Adoption Act, 1952 provides for a system of "full' adoption, or
adoptio plena, which involves the permanent transfer of all parental rights and
duties from the natural parents of the child to the adoptive parents.? The child
is to be considered "as the child of the adopter or adopters born to ... them in
lawful wedlock".®

1.03  The 1952 Act establishes the structure for the administration of the
adoption process. The Act establishes the Adoption Board (An Bord Uchtala)
which has the sole authority to grant or refuse adoption orders.* All adoption
societies are required to register with the Board, which is responsible for their
supervision.’ Under the 1952 Act, only adoption societies registered with the
Board, as well as health boards, are authorised to place children for adoption.®

Eligibility to adopt

1.04  The legislation sets out limitations on persons in whose favour adoption
orders can be made: orders may be granted to a married couple living together,
to the mother, natural father or relative of the child, to a widow or a widower.”
An order may also be granted in favour of a married person alone, provided that
person’s spouse consents to the adoption; however, the consent of the spouse will
not be necessary if the couple are separated.® Where the Adoption Board is
satisfied that the "particular circumstances" make it desirable, an adoption order

-

Adoption Act, 1852; Adoption Act, 1964; Adoption Act, 1874; Adoption Act, 1976; Adoption Act, 1978; Adoption
Act, 1988; Adoption Act, 1981.

2 Section 24.

3 Section 24 (a).

4 Section 9.

5 Section 35 requires the Adoption Board to keep an Adoption Societies Register. Section 36 sets out the criterla
for a society to be registered by the Adoption Board. Section 38 requires adoption societies to furnish the
Adoption Board with any information it requests, and to permit it to inspect the books of the soclety.

8 Section 34. The parent of a child, or a third party, may also place a child for adoption, if the prospective

adoptive parent is a relative or a spouse of a relative of the child (1974 Act, section 8).
7 1991 Act, section 10 (1).

8 The couple must be living apart under a decree of divorce & mensa et thoro, a decree of judicial separation, or

a deed of separation; or the spouse must have deserted the applicant or behaved in such a way as to justify
the applicant leaving: 1991 Act, section 10 (4).



may be granted in favour of any other person® There are also minimum age
requirements for adoptive parents.' An applicant for adoption must have been
ordinarily resident in the State for one year prior to the making of the adoption
order.' Under the 1952 Act, the Adoption Board may not make an adoption
order unless it is satisfied that the applicant(s) are suitable to adopt, in that they
are of "good moral character”, have sufficient means to support the child, and are
"suitable person(s] to have parental rights and duties in respect of the child."?

Eligibility to be adopted

105 In order to be eligible for adoption, a child must be at least six weeks
and not more than 18 years old." Originally, only orphans or children born
outside of marriage were adoptable; however, the rule has been somewhat
relaxed since 1952. The Adoption Act, 1964 provides that a child whose parents
marry subsequent to his or her birth, may be adopted, provided that the natural
father consents to the adoption.' The Adoption Act, 1988 also allows for the
adoption, subject to an order of the High Court, of marital children, in
"exceptional” circumstances, where the natural parents have failed in their duty
towards their child.'

Consent

106  The 1952 Act requires the consent of the natural mother of the child, the
child’s guardian, or any person having control or charge of the child, before the
adoption order can be made."® Section 39 of the Act requires that an adoption
society, before it accepts a child for adoption, shall inform the natural mother or
guardian of the effects of an adoption order, and ensure that she understands
these effects. The courts have demanded that the requirement of consent be
strictly adhered to, and that consent should be fully informed and freely and

9 1891 Act, section 10 (2).

10 1981 Act, section 10 (5).

11 1891 Act, section 10 (8).

12 Section 13 (1).

13 Adoption Act, 1974, section 8.

14 Section 10 (c) of the Adoption Act, 1952 specifies that, to be adoptable, children must be either born outside

marriage, or be orphans. Section 2 (1) (a) of the Adoption Act, 1964 amends this.

15 Adoption Act, 1988, section 3 (1).
18 Section 14,



willingly given.'” These requirements are underpinned by sections 3 and 4 of
the Adoption Act, 1976. Consent is normally given in two stages. First there is
the agreement to place the child for adoption; then there is the final consent
which must be sworn before a Commissioner of Qaths and subsequently
confirmed in the presence of an authorised person. This final consent may be
withdrawn at any time prior to the making of the final adoption order.'®

107  Consent may be dispensed with in some circumstances. The Adoption
Act, 1974 allows the Adoption Board, on the authorisation of the High Court, to
dispense with the consent of the mother where she has given her agreement to
the placement for adoption and has subsequently failed to give her final consent
or, having given her final consent, has withdrawn it, provided that the High Court
is satisfied that dispensing with the mother’s consent is in the best interests of the
child.” In addition, the procedures for the adoption of marital children in
exceptional circumstances, under the 1988 Act, also allow for consent to be
dispensed with in exceptional circumstances.?

1.08 Where the child is a non-marital child, the present law does not require
that the natural father of the child consent to the adoption (unless he has been
appointed a guardian of the child or is a person having "charge or control of the
child"), or that he be heard during the adoption process?' In the case of
Keegan v Ireland,? however, the European Court of Human Rights held that
a situation which permitted the placing of a child for adoption without the
knowledge or consent of the natural father of the child was in breach of Article
8 of the European Convention on Human Rights. The Adoption (No. 2) Bill,
1996 has been prepared in order to rectify the law on this matter.

1.09  Under section 4 of the 1996 Bill, the father of a child may notify the
Adoption Board of his wish to be consulted about the placement of a child for
adoption, or an application by the mother or any relative of the child to adopt
him or her. Where an adoption agency proposes to place a child for adoption,
it must ask the Adoption Board for a copy of any notice which the father may
have lodged with it. The Adoption Board informs the agency whether or not a
notice has been lodged, and provides the agency with a copy of any notice.

17 G v An Bord Uchtéia, [1980] IR 32. See infra on Atticle 4 of the Convention, paras. 4.27 and 4.43 in Mcl. v An
Bord Uchtéla and AG [1977) IR 287, it was held that an adoption was Invalid, where the mother had given her
consent to the placement but had not been informed that her consent could be withdrawn at any time prior to
the making of the adop(ion order. As a resuit of this ruling, the Adoption Act, 1976 was introduced to

th d >n orders which would otherwise have been Invalid. See also M O°C v Sacred
Heun Adoptlon Society [1996] 1 ILRM 287, where the Supreme Court held that a mother cannot be said to have
given her fully informed consent to an adoption uniess all its possible consequsnces were made clear to her,
but that she did not have to be told that her rights over the child were constitutional in nature.

18 See generally O'Halloran, Adoption Law and Practice, {1982) at pp.86 - 88.
18 Section 3 (1).

20 Section 3 (1).

21 See Nicolaou v An Bord Uchtiéia [19686] IR 567.

22 18 European Human Rights Reports [1994] 342,



110 Under the 1996 Bill, in any case where an agency proposes the
placement of a child for adoption, and where the identity of the child’s father is
known to the agency, it has a duty to take "reasonably practicable" steps to
consult the father, so as to inform him of the placement, explain to him its legal
implications, and ascertain his attitude towards it. This includes, inter alia, cases
where the father has lodged a notice with the Adoption Board.®

1.11 Where the father objects to the placement, the 1996 Bill provides that
the agency must notify both parents that it is deferring the placement for a
specified period. During this period, the father may make an application under
the Guardianship of Infants Act, 1964,%* for guardianship or custody of the child.
If no such application is made by the father within the specified period, the
agency may proceed to place the child for adoption. If, on the other hand, the
natural father is given guardianship or custody of the child, his consent will be
necessary for the adoption to go ahead.

1.12  Confidentiality is central to the adoption system in Ireland, and this is
manifested in the limitations placed on access to information identifying the
natural parents of an adopted child. An adopted person may obtain information
on his or her background from the relevant health board or adoption society, but
has no right of access to his or her birth records. Under section 22 of the 1952
Act, the Adoption Board must keep an index to make traceable the connection
between the register of adopted children and the register of births; however,
information from this register may only be released by an order of the Adoption
Board, or a court order.®®

The Impact of the Constitution

113 The Adoption Acts operate against the background of the constitutional
guarantees relating to personal rights, parental rights and the rights of the family.
The central place of the family based on marriage in the Irish constitutional
structure has led to an emphasis on family and parental rights, rather than on the
rights of the individual within the family.?®  Against the background of the
Constitution, there has been a reluctance to allow for more than a minimum of
interference with the family by the adoption or health authorities. In particular,
there has been concern, based on Article 41.1.1 and Article 42, as to the
constitutionality of any legal provision that would allow for the adoption of

23 Section 4, Adoption (No. 2) Bill, 1996
24 As amended by the Staius of Children Act, 1987, sectlon 13.
25 1952 Act, section 22 (5). In CAv An Bord Uchtéla, [1994] ILRM 217, the High Court held that section 22 imposed

an obligation to decide the application on its individual merits, rather than on the basis of a blanket policy of
refusal. See further infra paras.5.05 - 5.07, on Article 30 of the Convention.
26 Murray v lreland [1985] IR 5562; L v L [1992] 2 1R 77. See also the Report of the Constitution Review Group, at

p.323: "The Review Group considers that the present focus of Articles 41 and 42 emphasises the rights of the
family to the possible detriment of individual members."



marital children;? the prohibition on the adoption of such children has been
only slightly modified by the 1988 Act,®® whose provisions were found not to be
unconstitutional by the Supreme Court.*®

1.14  Although the Constitution does not contain a detailed list of the rights
of the child, these rights are recognised in Article 42.5 and have been considered
by the courts.®*® In In re Article 26 and the Adoption (No. 2) Bill, 1987%,
Finlay CJ held that the rights of a child who is a member of a family are not
confined to those identified in Articles 41 and 42, but also find their origins in
the guarantees of personal rights in the Constitution.*?

1.15  Finlay CJ also held in that case that the rights of the family guaranteed
in the Constitution could not operate to deny personal rights to a member of that
family. Therefore, a statute could make provision for the restoration of personal
rights to a member of a family, even where it was necessary, in the process of
restoring those rights, to disturb or alter the constitution of the family. He held
that the protection afforded to the family by the Constitution benefits the
children of the family; however, where that benefit fails, it may be replaced by
the incorporation of the child into an alternative family.*

International Instruments

1.16  Irish adoption law must also be viewed in the context of the international
instruments to which Ireland is a party. The United Nations Convention on the
Rights of the Child, 1989, which was ratified by Ireland on 21 September 1992, is
of particular significance. Article 21 of that Convention deals with the issue of
adoption, including intercountry adoption. Because of the importance of this
Article to both Irish adoption law and to the Hague Convention 1993, it is
appropriate to quote it here in full,

"Article 21

States Partics that recognise and/or permit the system of adoption shall
ensure that the best interests of the child shall be the paramount
consideration and they shall:

27 Report of the Constitution Review Group, op cit. fn.28, p.324. The Review Group recommended the incluslon
in the Constitution of a guarantee of respect for the individual's family life, modelled on Article 8 of the ECHR.

28 See supra para.1.05

28 in re Article 26 and the Adoption (No. 2} 8ilf, 1987 [1988] ILRM 266.

30 In G v An Bord Uchtdla, the Supreme Court recognised certain personal rights of the child, under Article 40.
31 op cit., f.n.28.

a2 The Constitution Review Group, op cit. fn.28 at p.328, recommended that "Articie 41 should contain an express

inclusion of those rights of a child which are not guaranteed elsewhere and are peculiar to children, such as
the right to be reared with due regard for his or her welfare."

33 At p.272,



(a) Ensure that the adoption of a child is authorised only by
competent authorities who determine, in accordance with
applicable law and procedures and on the basis of all pertinent
and reliable information, that the adoption is permissible in
view of the child’s status concerning parents, relatives and legal
guardians and that, if required, the persons concerned have
given their informed consent to the adoption on the basis of
such counselling as may be necessary;

b) Recognise that intercountry adoption may be considered as an
alternative means of child care, if the child cannot be placed in
a foster or adoptive family or cannot in any suitable manner be
cared for in the child’s country of origin;

(©) Ensure that the child concerned by intercountry adoption enjoys
safeguards and standards equivalent to those existing in the
case of national adoption;

(d) Take all appropriate measures to ensure that, in intercountry
adoption, the placement does not result in improper financial
gain for those involved in it;

(e) Promote, where appropriate, the objects of the present article
by concluding bilateral or multilateral arrangements or
agreements, and endeavour, within this framework, to ensure
that the placement of the child in another country is carried out
by competent authorities or organs."

117  Article 21 states the important principle that the interests of the child
must be the paramount consideration in all adoptions. Since the child’s interests
are not the sole consideration, however, other interests, such as those of the
natural parents, must also be given consideration. Article 21 must be read in the
context of Article 9, which stipulates that children must not be separated from
their parents against their will, except where separation is determined to be in
the best interests of the child. It must also be read in conjunction with Articles
11 and 35, which impose obligations on states to take measures to prevent child
trafficking.

1.18  Although Article 21 (b) recognises the importance of intercountry
adoption, it is important to note that it is recognised only as a subsidiary option,
with preference being given to adoption or fostering within the child’s own
country. The subsidiary nature of intercountry adoption is underlined by Article
20 (3), which stipulates that, when solutions to child-care problems are being
considered, "due regard shall be paid to ... the child’s ethnic, religious, cultural
and linguistic background."



119  Article 21 (c) is also significant. It contains a guarantee of equality of
treatment for intercountry adopted children. This entitles them to have the same
standards and safeguards applied in the course of their adoption as are applied
in domestic adoptions, and to have a status equal to that of domestically adopted
children, once the adoption is completed.



Foreign Adoptions

1.20  In Ireland, prior to 1991, there were no statutory rules regulating the
recognition of foreign adoptions. The legal position at common law was based
on domicile, primarily that of the adoptive parents.*® This was the view taken
in MF v An Bord Uchtdla®, where MacKenzie J stated the common law position
as being that an adoption made in another jurisdiction and valid according to the
law of that jurisdiction would be recognised by the State if, at the time of the
adoption, the adopter was domiciled in the foreign jurisdiction.

1.21 In that case, MF gave birth to a child in England, but had always
intended to return to Ireland. It was held that, in these circumstances, she had
retained an Irish domicile of origin. Therefore, the adoption order which had
been granted to MF in an English court was not recognised in Irish law, and the
Adoption Board had jurisdiction to make a further adoption order in respect of
the child.

The Adoption Act, 1991 and The Adoption (No. 2) Bill, 1996

1.22 In the 1970s and 80s, the decline in the number of children available for
adoption in Ireland led to an increase in the number of couples adopting children
from abroad. In its 1989 Report on the Recognition of Foreign Adoption Decrees,
the Law Reform Commission recognised the growing importance of intercountry
adoption in Ireland. Although stating that it would at that time be premature to
deal with the issue of intercountry adoption, the report acknowledged that it
should be dealt with separately at a later date.*®

123 In 1991, the dramatic increase in the number of adoptions of Romanian
children by Irish couples, following the political upheavals in that country,
prompted legislative action”” The Adoption Act, 1991 provided for the
recognition of adoptions effected outside the State. The Adoption (No. 2) Bill,
1996 proposes amendments to the 1991 Act.

124  The Adoption (No. 2) Bill, 1996 has two main elements. The first relates
to the consent of the natural father of a non-marital child, and is a response to
the judgment of the European Court of Human Rights in the Keegan case. The
Bill would amend the 1952 Act so as to provide a new statutory procedure for
consulting the father of a child born outside marriage, before the child is placed

34 Law Reform Commission, Report on The Recognition of Foreign Adoption Decrees, p.7 at para.15. William
Binchy, Irish Conflicts of Law, (1988) pp.372-374,

a5 {1991] ILRM 299.

38 At para.5.

37 Speech by Rory O'Hanlon, TD, then Minister for Health, in Déil Eireann on 12 February [1991). Reprinted in

19€1 Irish Law Times 86. Between August and July 1991, over 10,000 Romanian children were adopted by
foreign nationals. See Dr. Alexandra Zugravescu, Quelques considerations sur fa pratique del'adoption
internationale dans les pays de I'Europe de I'est et centrale, in ed., Jaap Doek, Hans van Loon and Paul
Viaardingerbroek, Children on the Move (1990).

10



for adoption.® The second aspect to the 1996 Bill is its amendment of the 1991
Act to allow for the recognition under Irish law of adoptions effected in countries
whose laws permit the revocation or termination of adoptions in certain
circumstances.

1.25  Section 1 of the 1991 Act defines the type of foreign adoption which may
be recognised under Irish law. The adoption must be in respect of a child who
is under 18 years, or if the adoption is effected before the commencement of the
1991 Act, 21 years. The adoption must have been made in accordance with the
laws of the State concerned. In addition, the section requires that five main
conditions be satisfied:

1 that the consent of every person whose consent was required, under the
law of the State where the adoption was effected, has been obtained,;

2) that the adoption has "essentially the same legal effect”, with regard to
the termination of the parental rights of the natural parents and the
permanency of the relationship with the adoptive parents, as an adoption
effected under Irish law.

It should be noted that the Adoption (No. 2) Bill, 1996 proposes the
alteration of this provision. The amended provision would require that
"the adoption has, for so long as it is in force, substantially the same
legal effect as respects the guardianship of the child" as an Irish
adoption.®® This amendment is designed primarily to facilitate the
recognition of adoptions such as those effected in China, which allow for
the adoption to be revoked in certain circumstances, but which are
otherwise similar to adoptions under Irish law. The inclusion of the
qualifying phrase "for so long as it is in force" allows these adoptions to
be recognised. In fact, the decision of the Supreme Court in An Bord
Uchtdla v B and B* appears to have made this amendment
unnecessary.*'

3) that there was a legal obligation, under the law of the place where the
adoption was effected, to carry out an enquiry into the natural parents,
the child, and the prospective adopters;

4 that there was a legal obligation to give due consideration to the
interests and welfare of the child.

a8 On the consent provisions in the 1896 Bill, see supra paras.1.08-.11.
38 Section 10 (a} (i)}

40 Supreme Court, 25 July 1996

41 See infra para.1.37-1.39.
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Again, the Adoption (No. 2) Bill, 1996 proposes an amendment here.
The amended subsection would require that the adoption "was effected
for the purpose of promoting the interests and welfare of the child."*

&) that there were no improper payments made or received in respect of
the adoption.

1.26  Although there must remain some uncertainty as to how the amended
definition of a recognisable foreign adoption set out in the 1996 Bill will be
interpreted by the courts,”® it appears that it does not cover simple adoptions
which allow the natural parents to retain some of their parental rights. Amongst
these would be some adoptions effected in the countries of South and Central
America. In order to allow some means by which these adoptions may be
recognised, the 1996 Bill amends the requirements of the 1991 Act in relation to
consent. Under the 1991 Act, all necessary consents must be obtained at the
time the adoption order was effected. Under the 1996 Bill, if the original
adoption was a simple adoption, consents may also be obtained subsequent to the
adoption, so as to convert it to a full adoption which terminates the rights of the
natural parents.*® This provision allows the conversion of the adoption to take
place in the State of origin only. No provision is made for conversion to a full
adoption in the Irish courts. The amendment would mean that parents who have
adopted under a simple adoption in a State which recognises both simple and full
adoptions could have the adoption recognised in Ireland if it is converted to a
full adoption under the law of the State of origin.

The recognition process

127  The 1991 Act provides for three classes of circumstances in which
adoptions effected in other jurisdictions will be recognised. In relation to each
of these, differing standards must be met and different procedures followed.

1.28  The first class of recognisable foreign adoptions are those which have
been effected abroad in a state where either or both of the adopters were, at the
time when the adoption was effected (a) domiciled; (b) resident; or (c) ordinarily
resident.®® These adoptions are deemed to be valid in Ireland, provided that
they satisfy the definition of an adoption in section 1 of the Act, and are not
contrary to public policy.

42 Section 10 (a) (ffi)

43 “Guardianship” is not defined in the Bill. Guardianship is defined in section 10 of the Guardianship of infants

Act, 1964 as inciuding guardianship of the person of the infant (which imports the right to exclusive custody),
and guardianship of the estate of the infant, which imporis the possession, control and management of all
property of the infant.

44 Section 10 {(a} of the 1996 Bill, amending section 1 of the 1891 Act.
45 Sections 2, 3 and 4.
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129  The second and third classes relate to adoptions effected abroad in
favour of persons ordinarily resident in Ireland. The second class concern
adoptions of this type which took place prior to the commencement of the Act,
or in respect of which the adopting parents applied to the Minister, prior to the
commencement of the Act, for an assurance that the child the subject of the
adoption could be admitted to the State.”® In such cases, the adopters must
show that they are cligible to adopt, in terms of section 10. The Adoption
Board must declare in writing that it is satisfied that the prospective adopters
meet the requirements of section 10.

130  The third class of recognisable adoptions is the most significant. It
consists of adoptions effected after the commencement of the Act, where the
adopters are ordinarily resident in the State. In these cases, the requirements
and procedures which must be adhered to by prospective adopters are much
more stringent than for adoptions effected prior to 1991.

131 In addition to showing eligibility under section 10, prospective adopters
must obtain a report from their health board or adoption society, based on an
assessment, stating that they are suitable persons in respect of whom an adoption
order may be made, having regard to their moral character, as well as their
ability to support the child.*® The report is then submitted to the Adoption
Board, which must declare in writing that, having regard to the report, the
applicants are suilable persons in favour of whom an adoption order may be
made.®

Registration of foreign adoptions

132 All foreign adoptions recognised by the Board under sections 2 and 5
of the 1991 Act must be entered on the Register of Foreign Adoptions, which it
is the responsibility of the Adoption Board to maintain.® A copy of the entry
on the register in respect of an adoption is deemed proof that the adoption is
one validly effected.”

Proof of foreign adoptions

133 Section 9 of the 1991 Act sets out the standards of proof required of
adoptions effected outside the State. An adoption effected in another state is

46 The 1991 Act, in section 5, stipulates that the adopters must have applied to the Minister of Justice for
recognition prior to July 1991, The Adoption (No. 2) Bill, 1996 would extend the deadline to July 1892.

a7 Sub-section (2). See supra at para.1.04.

48 These criteria are set out in section 13 of the 1952 Act. On assessments,see infra paras.2.04-2.08.
49 Section 5 (1) (i} (Il) (B).

50 1991 Act, Section 8.

51 ibid., Section 6 (7).
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presumed to have been effected in accordance with the law of that place, unless
the contrary is shown.®® An authenticated copy ol the adoption order will be
accepted as a true copy and will be admissible as evidence of the adoption.*®

Caselaw Conceming Intercountry Adoption

134  The case of TM and AM v An Bord Uchtdla® involved an application
for an adoption order in Ircland in respect of a foreign child. The Supreme
Court decided that the Adoption Act, 1988, which allows, under certain
circumstances, for the adoption of a marital child, did apply to a child born
outside the jurisdiction to non-Irish parents.

135  Finlay CJ held that it was within the capacity of the courts, in cases of
adoption of children born outside the jurisdiction, to set appropriate guidelines
and standards of proof to determine whether the adoptive parents knew the
identity of the natural parents of the child, and whether they had taken all
appropriate measures (0 ascertain the identity of the natural parents, as required
under section 4(4) of the 1988 Act. Here, the adoptive parents had taken all
possible measures to ascertain the identity of the natural parents.

136  The Court also held that it was possible to determine whether non-Irish
parents had "failed in their duty towards the child", so as to have abandoned their
parental rights. The High Court had ruled that differing parental standards of
care in different cultures would make such a determination impossible. Finlay
CJ held, however, that total abandonment of the child shortly after birth, as had
occurred in this case, would constitute a failure in parental duty in any culture.

137  In An Bord Uchtdla v B and B,” the Supreme Court considered the
issue of the recognition of a foreign adoption which differed in character from
an adoption effected under Irish law. The case concerned the proposed adoption
by three Irish couples of children from the Peoples’ Republic of China.
Following enquiries from the applicants, the Adoption Board stated that it could
not recognise adoptions effected in China since, having regard to the adoption
law of China, adoptions effected there could not be deemed "foreign adoptions”
under the Irish Adoption Act, 1991. Under the Chinese law, an adoption may be
terminated by agreement between the parties to it. The Adoption Board
interpreted this as lacking in the quality of permanence which was fundamental
to an adoption under Irish law.

52 ibid., Section 8 {4).

53 ibid., Section 8 {1).

54 [1993] ILAM 577,

55 Supreme Court, 25 July 1888.
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138  The Supreme Court applied the test contained in the 1991 Act: whether
the adoption had the "same legal effect" as an Irish adoption.®® Murphy J, in
his judgement, accepted that in practical terms, the likelihood of a Chinese
adoption being terminated by the parties to it was extremely small. He then
examined the Irish Adoption Acts of 1991 and 1952, and found that the
legislation recognised thal, in some circumstances, an adoption order might be
set aside, or annulled. Accordingly, "the concept of permanence as an incident
of adoption is not absolute in this jurisdiction.”” Murphy J held that the
possibility of termination did not deprive the adoptive relationship of the
character of an adoption. An adoption under Chinese law had a sufficient
degree of permanency to equate to an adoption under Irish law.

139  The case raised the possibility that the Irish courts might be willing to
recognise some "simple" adoptions, i.e. adoptions which do not necessarily
terminate all legal ties between the child and the natural parents. How far the
courts might be prepared to go in this direction is a matter of speculation,
particularly in the light of the proposed amendment of the 1991 Act.*®

56 See supra para.i.25.
57 At p.19.
58 By the Adoption (No. 2} Bilt, 1996. See supra paras.i1.22-1.28,
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CHAPTER 2: CURRENT PRACTICE AND PROBLEMS IN INTERCOUNTRY
ADOPTION

The Administrative Structure

201  The body with responsibility for the administration of the adoption
process is the Adoption Board, which has been in existence since 1953.' In
practice, the administration of the adoption process is shared between the
Adoption Board, the health boards, and the adoption societies. The Child Care
Act, 1991 requires that health boards ensure the availability of an adoption
service in their area.? The degree of direct involvement of health boards is
variable, however; while some effect a high level of placements for adoption,
others make virtually no placements, and delegate the work of placement for
adoption to voluntary adoption societies.”> Health boards are not subject to the
supervision of the Adoption Board, but the Board does exert some influence, and
it has set out guidelines regarding intercountry adoption to be followed by health
boards.

202  Voluntary adoption societies are subject to supervision by the Adoption
Board.* The also comply with minimum Council of Europe standards’® In
practice, adoption societies have employed differing methods in their work, and
the standard which their work has attained has varied.® This has led to criticism
of the Adoption Board’s supervision; the Review Committee of 1984 noted the
lack of rigour with which the Adoption Board policed voluntary adoption
societies.” Irish adoption societies are not at present involved in intercountry
adoption, although some have expressed an interest in becoming involved in the
area.

The Intercountry Adoption Process

203  The initial stages of the adoption process will vary according to the
particular health board concerned. The Eastern Health Board, which deals with
the largest number of applications for intercountry adoption, begins by organising
a series of group meetings with prospective adoptive parents. These meetings are
aimed at informing the prospective adopters about intercountry adoption, and

1 The Adoption Board was established by the Adoption Act, 1852, section 9. See supra para.1.03.

2 Section 6.

3 Kerry O'Halloran, Adoption Law and Practice, {1992), at p.30.

4 supra para.1.03, f.n.5.

5 These are set out in the Council of Europe Convention on the Adoption of Children, which Ireland ratified on

25 January 1868, Article 9, section 3 provides that enquiries concerning the applicants and children "shalf be
entrusted to a person or body recognised for that purpose by taw, or by a judicial or administrative body. They
shall, as far as practicable, be made by social workers who are qualified in this field as a result of either their
training or their experience."

6 O'Halloran, op cit., p.30.
7 Report of the Review Committee on Adoption Services, (1984), p.48.
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preparing them for it. Prospective adoptive parents will normally attend six such
preparation sessions. The group will discuss the implications of adopting a child
from a different ethnic and cultural background, and the special needs of many
intercountry adopted children.

Assessments

204  Those who wish to pursue an intercountry adoption will then be assessed
by the health board social workers.® The assessment usually involves 10 home
visits and takes about six months, The assessment addresses the character and
motivation of the prospective adoptive parents, their relationship, their
expectations of placement, and their parenting capacity.

205  The assessment procedure differs according to whether the adoption is
to be effected in Ireland or abroad. If the child is to be placed with the
prospective adoptive parents in the country of origin, and then brought to Ireland
for adoption here, the procedures for domestic adoptions under the 1952 Act
would apply. The assessment would be carried out by the health board and the
decision as to whether the applicants are eligible to adopt would be made by the
placement committee of the health board.

206  If the child is to be adopted abroad and subsequently brought back to
Ireland by the adoptive parents, the procedure under the 1991 Act will apply.
Under the 1991 Act, all applicants are entitled to an assessment for intercountry
adoption, so long as they are eligible to adopt in accordance with section 10 of
the same Act.® As a result, health boards are obliged to assess every person
who applies to them for an assessment. They will furnish a report, based on the
assessmeant, to the Adoption Board, on the basis of which the Adoption Board
decides whether to make a declaration in respect of the applicants, stating that
they are suitable adoptive parents. A copy of the declaration or refusal is sent
to the assessor, who then informs the prospective adopters.

207 The majority of assessments for intercountry adoption are positive; the
numbers of applicants declared unsuitable to adopt are small.'"® However, a
significant number of applicants abandon their interest in intercountry adoption
at some stage during the assessment process.

208  Our research and consultations revealed a perception among some of
those professionally involved in the adoption process that the standards applied
to prospective adoptive parents for intercountry adoption may be less rigorous
than those for domestic adoption. A discrepancy arises as a result of the

8 This is required by section 5 {1} {iif) (I} (B) of the 1891 Act. Prospective adoptive parents are assessed according
to criteria set out in section 13 (1) of the 1852 Act: see supra para.1.04.

9 Section 5 (3) (b)

10 See statistics supra In Introduction, para.g, f.n.5.
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statutory right to an assessment for intercountry adoption, which does not exist
in relation to domestic adoption. Different emphases may also result from a
feeling that the sometimes desperate situation of children available for adoption
in developing countries justifies a less rigorous scrutiny of their prospective
parents.

Delays

209  Long delays in the assessment procedure are a significant problem in the
intercountry adoption process; in some arcas assessments can take up to 18
months.'" The prolonged waiting period for an assessment results sometimes
in a 3 year delay before the adoption can take place. As some countries have
low age limits for adoptable children, the lapse of time may in effect bar the
adoption from going ahead.

2.10 Delays in the assessment process are in part the result of a lack of
adequate resources. The statutory right to an assessment for intercountry
adoption is also a significant factor.

2.11 Health boards are required, by section 8 (1) of the 1991 Act, to process
assessmenls "as soon as practicable". In a recent Supreme Court case, MC and
MD v Eastern Health Board,"” it was held that, despite the serious delays, the
Eastern Health Board was fulfilling this obligation, in processing assessments to
the best of its ability, taking into account the small number of personnel available
to it and the large number of applications.

212 The case concerned prospective adoptive parents who wished to adopt
children from China. They were informed by the Eastern Health Board that they
would have to wait seven to eight months for an assessment, and that the
assessment itsell would then take a further year. Keane J, in his judgement, held
that "as soon as practicable” did not mean "as soon as possible”. The purpose of
the "as soon as practicable” requirement was rather to ensure that prospective
adoptive parents "would not be subjected to unnecessary anxiety and uncertainty
by the prolongation of the assessment procedure beyond a period that was
reasonably required so as to ensure that the interests and welfare of the child to
be adopted were fully protected." He held that the legislature must be presumed
to have taken into account that the resources and personnel available to the
health boards were limited.

11 The Eastern Heaith Board, which deals with the Jargest number of inter-country adoptions, had previously kept

to a six month waiting list. Since November 1985, however, an unptecedented number of applications for
assessments has led to the waiting list lengthening considerabiy.

12 176/86 Supreme Court 28 July 1986.
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Immigration Clearances

213  Once the Adoption Board has issued a declaration that the prospective
adopters have met the legislative criteria, and a copy of this has been sent, where
required, to the child’s country of origin, the authorities in the country of origin
will decide whether to grant the adoption order.

2.14  After the declaration has been granted, the adoptive parents must obtain
an "entry clearance" from the Department of Justice, to allow the child to enter
the State. The Department of Justice will consult with the Adoption Board, and
will only issue a clearance if the Adoption Board confirms that the adoptive
parents have met the legislative criteria as to suitability.

2.15  Significant problems have arisen in relation to immigration control of
children entering the State on foot of a clearance from the Department of
Justice. In many cases the clearances are not checked on entry into the State,
and this creates a situation where the authorities are unaware of whether the
child has been brought into the State or not. The child is, in effect, invisible to
the authorities. There is also concern that a clearance, issued in respect of a
single child, may be used to bring more than one child into the country, unknown
to the authorities. This is possible because the clearance, even where it is
checked by the immigration authorities, is not marked in any way to show that
the child has now been brought to the country, but is merely returned to the
holder.

Recognition of Foreign Adoptions

216  If an adoption has been effected abroad, the adoptive parents can apply
to the Adoption Board, on their return to Ireland, for recognition of the adoption
in Ireland, under the Adoption Act, 1991."

217  Due to the restrictive definition of a recognisable adoption under the
1991 Act, many adoptions from states of origin which allow for simple adoptions
are not recognisable here." Adoptive parents who have adopted children from
countries such as Paraguay and Guatemala have been unable to obtain
recognition in Ireland, in the absence of consent by the natural parents to the
termination of their rights over the child. In some cases, adoptive parents in this
situation have had to use the complex provisions of the 1988 Act to "re-adopt”
the child on the grounds that the natural parents have abandoned their parental
rights over the child.”

13 See supra paras.1.29-1.30.

14 The Adoption Board operates on the basls of a list of states from which adoption orders can be recognised. See
Appendix iii.

15 See supra para.1.05
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Obtaining Legal Advice

218  The Adoption Board has experienced difficulties obtaining legal opinions
in foreign jurisdictions on local adoption laws. Before a foreign adoption can be
recognised, the Board requires an independent legal opinion from a lawyer,
practising in the area of adoption in the relevant country, concerning the legal
issues raised by section 1 of the Adoption Act, 1991. This is particularly difficult
to obtain in countries where the governmental, administrative and legal
infrastructure is fragile or has broken down, and where letters to bodies such as
bar associations may elicit no response. Automatic recognition under the Hague
Convention should alleviate this problem in respect of countries party to the
Convention.

Abvailability of Information

2.19 One deficiency in the current administration of the adoption process is
that there is a dearth of information available on intercountry adoption. Some
information is provided by independent adoptive parent support groups, and by
the health boards.'® The amount of information provided by health boards is
limited, and it must be borne in mind on this issue that there is certain
information which it would not be desirable to provide, such as the names and
addresses of private adoption agencies operating in countries of origin which are
assoctated with abuses or poor practice.

220  The lack of information on the compatibility of foreign adoptions with
Irish law has led to serious problems in some cases. Couples have adopted
under simple adoptions from countries such as Paraguay, under the mistaken
belief that the adoption would be recognised in Ireland, and have only discovered
that this is not the case when the adoption has already been completed, or the
process has reached an advanced stage. The consequences of this for the child
is that his or her legal status may be left ambiguous for some time.

Post-adoption Care and Monitoring

221 At present, there is only a limited degree of post-adoption supervision
by the authorities. Such supervision and monitoring as does occur is on a
voluntary basis, subject to the consent of the adoptive parents. The Adoption
Board has asked the health boards to obtain signed undertakings from
prospective adopters stating that they will contact the health board on their
return to Ireland with the child, and allow the health board to supervise the
placement. These arrangements often work well, but adoptive parents may refuse
to allow any supervision.

16 See Irish Foreign Adoption Group, Information Pack, (January 1997).
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Bilateral Agreements'’

222  Ireland is party to a bilateral agreement on intercountry adoption with
Romania."® The Agreement sets out a comprehensive framework for the
regulation of adoptions of Romanian children by Irish residents. The agreement
recognises as its "guiding principles” those set out in the United Nations
Convention on the Rights of the Child, 1989."° For the purposes of the
Agreement, the relevant authorities in the two countries are the Irish Adoption
Board and the Romanian Committee for Adoptions.”® All applicants to adopt
under the agreement must have been assessed and approved in Ireland by a
health board or registered adoption agency.?’ The Agreement provides that the
Adoption Board is to co-operate exclusively with the Romanian Committee for
Adoptions in the administration of Irish-Romanian adoptions.?

2.23 The Agreement makes detailed stipulations as to the eligibility of applicants,
and of children®® It requires that the Adoption Board furnish the Romanian
Committee with extensive documentation, including a "homestudy" prepared by
a health board or adoption society, giving a detailed assessment of the applicants’
motivation and family circumstances®® The Romanian Committee will in its
turn forward to the Adoption Board information on the child’s social and
medical history.®

224  If the match is successful, the applicants sign a Declaration of Intent to
Adopt.® They then travel to Romania to complete the adoption.?” They must
undertake to provide follow up reports describing the adjustment of the child
into the family.?®

225  In practice, the agreement has not always worked smoothly. There
continue to be some difficulties in Romania with corruption and dubious practice
by independent operators, who may demand large payments in order to facilitate
an adoption.

17 The only bilateral agreement on foreign adoptions that Ireland is party to at present is that with Romania. A
simitar agreement with China is in the course of belng prepared.

18 See Appendix 3. The agreement was signed in 1994, Romania has now ratified the Hague Convention 1993.
On adoption law and practice in Romanta, sse Dr. Alexandra Zugrovescu, Quelques considerations sur la
pratique del'adoption internationale dans les pays de I'Europe de ('est et centrale, in ed. Doek, van Loon and
Viaardingerbroek, Children on the Move (1890} See also Zugravescu and lacovescu, The Adoption of Chiidren
in Romania, in Elizer Jaffe, ed., intercountry Adoption: Laws and Perspectives of Sending Countries.

19 Article 4.

20 Article 1, Article 3.

21 Articte 7.

22 Article 8.

23 Annex to the Agresment, Articles 1 and 2.
24 ibid., Article 3.

25 ibid., Aricle 5.

26 fbid., Arlicle 7.

27 ibid., Article 8

28 ibid., Article 8.
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Non-recognition as a Sanction. The Need for Co-operation

2.26  An underlying difficulty with the Adoption Act, 1991 is in the use of non-
recognition as the sanction for failure to comply with certain requirements
relating to foreign law. Thus, for example, if appropriate consents are not
obtained abroad, or if there has been payment of bribes, or if the adoption which
is granted does not equate sufficiently to an Irish adoption, the result is that the
adoption cannot be recognised. The problem is that this usually involves closing
the door after the horse has bolted. When recognition becomes an issue, the
child will usually already have been brought to Ireland by the adoptive parents
and will have begun to settle in his or her new home. There will often be no
realistic alternative for the child other than to remain in the care of the adoptive
parents. In these circumstances it is generally not in the interests of the child to
refuse recognition to the adoption.

227 Of course, non-recognition must be retained as an ultimate sanction,
especially where the rights of the natural family have been violated, and
restoration of the child is possible. But, where restoration of the child is not
sought and not possible, the effect of non-recognition is to have the child in a
legal limbo, in which his or her status is unclear, a situation which can only be
remedied by re-adoption in Ireland, if, that is, the conditions for an Irish
adoption can be met.

228  Good adoption practice requires that everything possible should be done
to ensure that all the legal and other conditions of adoption have been met
before the child is placed with the pr cliv ive parents, and, in the
intercountry context, before the child is transferred from one countr

It is difficult to achieve this without close co-operation between authorities in the
two states concerned, the State of the child’s origin and the State in which the
adoptive parents are resident. This is not provided for in the 1991 Act, and
therein lies its weakness. The 1991 Act was an attempt to regulate intercountry
adoption unilaterally, whereas effective regulation requires bilateral co-operation,
especially prior to and at the time of the decision on placement. This is not to
denigrate the 1991 Act, which was a necessary product of its time. What is now
needed is to move on to a system of regulation based on co-operation between
the states concerned; and this brings us to consideration of the 1993 Hague
Convention.
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CHAPTER 3: THE HAGUE CONVENTION 1993
The Development of the Convention

3.01 The Hague Convention on Protection of Children and Co-operation in
Respect of Intercountry Adoption was concluded and signed on 29 May 1993. The
Convention was the product of five years’ preparation by the Hague Conference
on Private International Law.! The Conference established a Special
Commission on Intercountry Adoption, which first met in 1990.2 Over 65 States,
6 Inter-governmental Organisations, and 11 Non-governmental Organisations
were involved in the preparation of the Convention at the Special Commission,
and at the later Diplomatic Commission.® Of particular importance was the
participation of many developing countries, many in Asia and Latin America,
which are most frequently "countries of origin” in intercountry adoptions.*

The Need for Regulation

3.02  Since the late 1980s, the adoption of children across national boundaries
has become increasingly common, the result of a decrease in the numbers of
children available for adoption domestically in wealthier countries, and of
continuing poverty and instability elsewhere. Each year, some 20,000 children are
the subjects of intercountry adoption, and the numbers appear likely to increase
still further.® The Hague Conference, in identifying intercountry adoption as an
area in need of regulation, stated that this increase had occurred "to such an
extent that intercountry adoption had become a worldwide phenomenon,
involving migration of children over long geographical distances and from one
society and culture to another very different environment."

303  Associated with this increase in adoption across frontiers are many legal
and social problems, as well as some serious abuses. The lack of safeguards and
regulation has allowed the falsification of birth records, the coercion and bribery
of natural parents, and in some cases the sale and abduction of children, to
feature.” The more serious abuses aside, there is the more general concern that,

1 G Parra Aranguren, Explanatory Report, In Pr dings of the S teenth Session of the Hague Conference
on Private international Law, Tome |i, p.543, at para.i.

2 ibid., para.9.

3 Willlam Duncan, The Hague Cornventlon on the Protection of Children and Co-operation in Respect of

Intercountry Adoption {(1993) Vol. 17 No. 3 Adoption and Fostering 8.

4 Explanatory Report, op cit. fn.1 at para.5. Previous altempts to regulate intercountry adoption on a regional
basls, such as the /nter-American Convention on Conflict of Laws Conceming the Adoption of Minors, 1984
enjoyed only limited success because they did not involve the majority of states of origin. See J H A van Loon,
Report on Intercountry Adoption, Preliminary Document no.1 of April 1880, in Proceedings of the Seventeenth
Session of the Hague Conference on Private Intemational Law, Tome I, para.6.

5 Willlam Duncan, op cit. in.3.
[} Explanatory Report, op cit. fn.1, para.6.
7 See Defence of Children International, international Federation “Terre des Hommes®, and international Social

Seivices, Preliminary Findings of a Joint investigatiort into Indeperident Intercountry Adoptions (March 1891);
also, Defence of Chlidren internetional, Protecting Children’s Rights in Intercountry Adoptions: Selected
Documents on the Problem of Trafficking and Sale of Children (June 1988).
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in unregulated intercountry adoption, the interests of the adoptive parents may
become paramount, and obscure those of the child.®* Where unilateral regulation
has been attempted, it appears that, in many cases, intercountry adoptions have
not been subject to the same stringent standards as domestic adoptions.

The Aims of the Convention

3.04  The Hague Conference identified a need for legally binding standards
in relation to intercountry adoption, combined with a system of supervision to
ensurc that these standards are observed. It addressed the need to open
channels of communication between countries of origin of adopted children and
receiving countries, and to foster co-operation between these countries.’
Regulation and co-operation were seen as the best means of reducing abuses of
intercountry adoption, and ensuring that the best interests of the child prevailed.

305  The Convention sets out a framework for such regulation and co-
operation between states. Its primary, though not its exclusive, focus, is on the
process of adoption, rather than on subsequent recognition. Article 1 of the
Convention lists its objects as the establishment of safeguards and of a system of
co-operation, and the securing of recognition by states parties of adoptions made
in accordance with the Convention.

306  The Convention is strongly influenced by the United Nations Convention
on the Rights of the Child, which is rcferred to in the preamble. The Convention
is in part an elaboration of the principles and objectives set out in Article 21 of
the Convention on the Rights of the Child, which stipulates that adoption shall be
carried out in the best interests of the child, and refers to the need for bilateral
and multilateral agreements between states, in relation to intercountry adoption.
Other international instruments also influenced the content of the Convention,
and the preamble refers in particular to the United Nations Declaration on Social
And Legal Principles relating to the Protection and Welfare of Children with Special
Reference to Foster Placement and Adoption Nationally and Intemnationally."®

307  The Convention establishes a framework within which differing national
adoption laws can be accommodated. It does not set out to establish a uniform
international law of adoption. It is based on a recognition that there are diverse
national laws on adoption, and it lays down the minimum universal requirements.
In their implementation, states may surpass these minimum standards.

8 William Duncan, The Protection of Children’s Rights in Intercountry Adoption, in Liz Heffernan, ed., Human

Rights, A European Ferspective. (1890}); Kish Beevers, Intercountry Adoption of Unaccompanied Refugee
Children, {1897) 9 Child and Family Law Quarterly 131.

9 Explanatory Report, op cit. fn.1 para.7.
10 General Assembly Resolution 41/85, of 3 December 1986.
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Requirements for Adoption

3.08 The requirements which must be met before adoption can take place are
set out in Chapter Il of the Convention. Responsibility for meeting these
requirements is divided between the sending and receiving states. Under Article
4, the sending State must ensure, that the child is adoptable; that it has been
determined, after due consideration has been given to the possibility of the child
remaining in the country of origin, that an intercountry adoption is in his or her
best interests; that all the necessary consents have been given; that, where
relevant, the child has consented to the adoption, and his or her wishes have
been taken into consideration. Article 5 enumerates the responsibilities of the
receiving State. It must determine that the prospective adopters are eligible and
suitable to adopt; that, if necessary, they have been counselled; and that the child
will be authorised to enter the receiving State and reside permanently there.

Adoption Procedures

309  Chapter III stipulates that there must be a Central Authority in each
state, and provides for a system of co-operation and exchange of information
between Central Authoritics. Central Authorities have stipulated responsibilities
in relation to specific adoptions, some of which may be delegated to accredited
bodies, such as adoption agencies.'" Individuals may also be involved in the
adoption process, under supetvision."?

310  The Convention, in Chapter 1V, sets out procedures for the preparation
of reports on the natural parents, the adoptive parents, and the child."”
Procedures are also set out for obtaining the consent of the various parties, and
for obtaining permission for the child to enter the receiving country. An
important provision is contained in Article 17, which regulates the placement of
the child with the prospective adoptive parents, (the "entrustment” of the child
to the prospective parents). The emphasis is on the need to ensure, from the
perspectives of both states concerned, that the essential prerequisites for
adoption have been met before placement of the child occurs. The Article also
ensurcs that neither state can be compelled to involve itself in an arrangement
of which it disapproves.’” Article 19 strengthens this provision by prohibiting
the transfer of the child to the receiving country until the conditions of Article
17 are met.

1 Ardlicle 8, Article 8, Atticle 9.

12 Article 22. See infra para.3.18.

13 Article 15; Article 18.a., Article 17.d.

14 Duncan, Conflict and Co-operation: The Approach to Contflicts of Law in the 1993 Hague Convention on

intercountry Adoption, in Nigel Lowe and Gillian Douglas, ed., Families Across Frontiers (1996} pp.577-581.
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Recognition of Convention Adoptions

31 Chapter V states that adoptions effected under the Convention shall be
automatically recognised by Contracting States'®, except where this would be
manifestly contrary to the public policy of the State.'® This leaves very little
scope for the non-recognition of Convention adoptions by Contracting States, and
is based on the view that recognition of an adoption is, in general, in the best
interests of the child."”

312 Atrticle 26 of the Convention deals with the particularly difficult issue of
recognition of the effects of Convention adoptions in other states. The issue is
problematic because of the differing legal effects of adoption in different states.
While some states recognise only "full” adoptions, others also provide for "simple”
adoptions, in which legal ties between the child and the natural family may
remain. The aim of the Convention as a whole is to be inclusive in the number
and variety of adoptions it recognises: Article 2 states that the Convention covers
adoptions which create a "permanent parent - child relationship” without
stipulating any condition as to the termination of the natural parent-child
relationship. The provisions concerning recognition of effects attempt to achieve
the same inclusivity and flexibility. Article 26.1.a states that recognition of an
adoption entails recognition of the legal parent - child relationship between the
child and the adoptive parents. However, in order to take account of simple
adoptions, Article 26.1.c provides that the termination of the legal relationship
between the child and the natural parents need only be recognised if the
adoption had the effect of terminating that relationship in the Contracting State
where it was made.

3.13 The Convention on the Rights of the Child, 1989 guarantees the equal
treatment of all adopted children. However, where foreign adoptions creating
very different legal effects may be recognised in a state, guarantees of the equal
treatment of all adopted children become problematic. Therefore the
Convention, in Article 26.2, guarantees children adopted abroad 'rights
equivalent” to children adopted domestically, but only where the child has been
adopted through a full adoption, where the transfer of parental rights is
permanent. This provision was the result of compromise, and represents the
minimum consensus that could be reached among states on this issue. However,
as with all the provisions of the Convention, it represents only a minimum
standard, and states may elaborate and develop it further in their implementation,
dealing more comprehensively with the legal position of the adopted child."®

15 Article 23.

18 Article 24.

17 William Duncan, op cit. fn.14, p.587.

18 Explanatory Report, op cit. fn.1, para.439; Duncan, op cit., p.580.



Other Provisions

3.14  In an effort to prevent undue pressure being put on the natural parents,
the Convention places restrictions on contact between the prospective adopters
and the natural parents of the child, before the adoption process has got
underway.'®

315  Article 30 stipulates that information regarding the child’s origin, in
particular information relating to the identity of the natural parents, and medical
records, must be preserved by the relevant authorities. There is no requirement
that this information be disclosed in all cases. The only requirement is to ensure
access by the adopted child to the information, in so far as is permitted by the
law of the State. In addition, under Article 16, the State of origin may withhold
information as to the identity of the natural parcats from the receiving State.

Independent Adoptions

316  The issue of adoptions arranged by "independent” persons was also
problematic during the preparation of the Convention®® Such independent
adoptions have been associated with some of the worst abuses of intercountry
adoption.?" It proved impossible to reach agreement on a strict prohibition on
their activities. Under Article 22.2 of the Convention, states may impose a
prohibition on delegation of Central Authority activities to independent
intermediarics. Howevcr, a state may also allow independent intermediaries to
operate within their jurisdiction, subject to supervision, and to their meeting
criteria of integrity, professional competence and qualification, experience and
accountability.?

19 Article 29.

20 Explanatory Report, op. cit. fn. 1, para.373 et seq.: "The solution approved represents a reasonable compromise
between antagonistic positions."

21 Defence of Children International et al., Joint Investigation, op cit. fn.7. Many countries of origin (for example,
Korea, Thaitand and india) have taken measures to restrict adoptions by independent operators. See JH Avan

Loon, op cit. fn.4, para.66.
22 Aicle 22.2
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CHAPTER 4: IMPLEMENTATION OF THE CONVENTION : CHAPTERS 1
AND I

4.01 Ireland has signed but not ratified the Hague Convention 1993. Before
Ireland can ratify, implementing legislation will be necessary to bring Irish law
into line with the Convention, and to provide for the procedures and co-
operation between states detailed therein. While the Convention itself and key
elements of its implementation should be set out in the implementing Act, much of
the detail of the procedures to be followed by the various authorities could be set
out in regulations.’

402  The Convention leaves considerable scope as to how its provisions
should be implemented. In its implementation, Ireland will need to allocate the
responsibilities that arise under the Convention amongst the various authorities,
public and private. An efficient structure of administration and supervision must
be created, in which each body has its own clearly defined functions. The
practices and procedures which Ireland establishes to implement the Convention
must facilitate its smooth working, and ensure that the standards it sets are
upheld.

Preamble

403  The influence of the United Nations Convention on the Rights of the
Child, 1989 is evident in the text of the preamble to the 1993 Convention. The
text emphasises the principle of the primacy of the best interests of the child, and
the need to respect his or her fundamental rights. Family rights and parental
rights are not in themselves given prominence. Although paragraph one refers
to the importance of the child growing up in a family environment, this is to be
understood as a right that accords to the child as an individual, rather than as a
right reposing in the family itself. The Explanatory Report states that: “[t]his is
in recognition of the right of the child to a family, where his or her personality
is formed and developed.™

404  TIreland has ratified the United Nations Convention on the Rights of the
Child, 1989. The provisions of the Irish Constitution, however, contrast with its
child-centred approach; the Constitution gives preeminence to parental rights and
duties, and the rights of the family.® Irish adoption law has developed within
this context. Although the law must still be viewed in the light of the family
rights guarantees in the Constitution, in recent years there has been a tendency,

1 This has been the approach favoured by England, which has decided on a course of an implementing Act

providing for regulations, which will contain most of the detalled provision for the implementation of the
Convention. See The Depariment of Health, Welsh Office, Adoption - A Service for Children: A Consuftative
Document (March 19986).

2 G Parra Aranguren, Explanatory Report, in Proceedings of the Seventeenth Session of the Hague Conference
on Private international Law, Tome i, at para.37.

3 Articles 41 and 42 of the Constitution. See supra, paras.1.13-1.15.
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judicial and legislative, towards greater recognition of the rights of the child.*
The courts have attempted to incorporate the concept of children’s rights and
interests within the existing framework of parental rights.® It should also be
noted that the 1993 Convention is consistent with Irish law in the manner in
which it respects the rights of the birth parent or parents within the adoption
process.’

Article 1

4.05 There is nothing in the objects of the Convention, set out in Article 1,
which would be problcmatic in relation to Irish law. The principle of the
primacy of the best interests of the child is central to Irish adoption law.
Section 2 of the Adoption Act, 1974 makes the interests of the child central to the
adoption system; it provides that the welfare of the child shall be the first and
paramount consideration in all decisions of the Adoption Board or any court.
The Convention, like Irish adoption law and practice, is based on the assumption
that adoption is an institution geared primarily towards finding a suitable family
for the child, rather than finding a suitable child for adoptive parents.

Article 2.1

406  Article 2 outlines the circumstances to which the Convention applies. It
contains a definition of "intercountry adoption” for the purposes of the
Convention. Under Article 2.1, neither nationality nor domicile is determinative
of the application of the Convention to a particular case. Rather, the important
factor is the "habitual residence” of the child in one Contracting State, and of the
adoptive parents in another. The adoption will only be within the scope of the
Convention where both the child and adoptive parents reside in Contracting
States. The Convention will not apply where either the child or the adoptive
parents reside in a non-contracting state.

407  Despite these limitations on the application of the Convention,
consideration should be given, in Ireland’s implementation of the Convention, to
extending some of the Convention principles to non-Convention cases. This
matter will be dealt with in a separate section below.’

408  Article 2 does not define "habitual residence" for the purposes of the
Convention. The prevailing view is that the concept should not be strictly

4 in re. JH, an Infant, infra. See also In re. Article 26 and the Adoption (No. 2} Bill, 1987, [1988] ILRM 286. A child-
centred approach is also evident in recent legislation: see the Child Care Act, 1891.

5 Wiltiam Duncan, the Constitutional Protection of Parental Rights, in Report of the Constitution Review Group,
Appendix, p.612.

8 Article 4.c and Articie 29 of the Convention.

7 See infra Chapter 8.
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defined, but that its interpretation should be left to the good sense of those who
have to apply it.®

409  The Convention is also largely silent on the issue of what categories of
persons may adopt under its provisions.” There was considerable discussion,
during the course of the preparation of the Convention, as to whether the
Convention should confine recognition to adoptions made by married couples,
or heterosexual couples.'® The final text of Article 2.1 refers to adoption by
"spouses or a person”. The use of the word "spouse” would seem to give primacy
to adoptions by married couples, although adoptions by single persons are also
clearly within the ambit of the Convention."" With regard to adoptions by
homosexual couples, married or unmarried, the text of the Convention is
ambiguous, but the Explanatory Report states that the word "spouses” refers to
a heterosexual couple.'®

410  The Convention avoids dealing with this issue in detail, given the
diverging domestic laws. Since both the State of origin and the receiving State
will have to agree to the adoption going ahead, under Article 17.c, any difficultics
may be dealt with, as they arise in each case, between the authorities of the two
states."®

Ireland as a receiving State

411 Under the present Irish law, adoptions may be made in favour of a
married couple, a widow or widower, or a relative of the child; they may also be
made in favour of other persons, at the discretion of the Adoption Board, where
the "particular circumstances" warrant it."* If the Irish authorities so wish, they
are in a position to insist upon the application of these requirements when
determining the eligibility of adopters under Article 5.a. This is already the
position under the 1991 Act.

8 See for example, the Hague Convention on Civil Aspects of international Child Abduction, 1880, and the lrish
implementing legislation, the Child Abduction and Enforcement of Custody Orders Act, 1991, where habitual
residence is aiso left undefined. On habltual residence generally, see W.Binchy, Jrish Confiicts of Law, (1988)

pp.98 - 100.
<] Although the authorities in the Receiving State must deem the prospective parents eligible and suited to adopt,
under Article 5; see infra paras.4.47- 4.48.
10 Explanatory Report, op. cit. fn.2, para.B80 et. seq.
1 The Report of the Special Commission made it clear that Article 2 Is not to be seen as implying that adoptions

by single people are in any way "abnormal’, only that adoption by a married couple Is the most common form
of adoption. See Explanatory Report, op cif. fn.2, at para. 80,

12 Explanatory Report, op cit. fn.2, at para.84. However, a suggested amendment by Korea, altering the word
‘spouse” to *husband and wife" in order to exclude homosexual married couples, was rejected.

13 See infra para.1.04.

14 1891 Act, Section 10. See supra, para.1.04.
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Ireland as a State of origin

412  If Ireland is the State of origin, the same eligibility requirements can in
effect be insisted upon in the context of the agreement which is necessary under
Article 17.¢."

Article 2.2

413  Article 2.2 provides that the Convention covers only adoptions which
create a permanent parent-child relationship. The definition of adoption and its
legal effects differ widely between states, and within some states diflferent forms
of adoption are possible. The Convention definition is minimal, and is intended
to be inclusive and to bring within its ambit both {ull and simple adoptions.

414  While it is clear that the Convention does include adoptions that do not
necessarily terminate preexisting legal relationships between the child and his or
her natural family, there remains some ambiguity in the expression "a permanent
parent-child relationship". The English wording was thought to reflect as nearly
as possible the French expression ‘lien de filiation".'® The word "permanent"
should probably not be read as "irrevocable". In other words, it may include
situations, such as those described by the Supreme Court in An Bord Uchtdla v
B and B,'” whereby a full transfer of parental rights and responsibilities occurs,
but where the adoptions may in certain exceptional circumstances be subject to
revocation.

Ireland as a receiving State

415  Article 2.2 raises the issue of the recognition of simple adoptions in Irish
law. Whilst, traditionally, Irish law has recognised anly full adoptions, there has
recently been a move, in the An Bord Uchtila v B and B and in the Adoption
(No. 2) Bill, 1996, towards the recognition of adoptions in which the legal ties
between the child and the natural parents are not irrevocably severed.

416  The Adoption (No. 2} Bill, 1996 allows for the recognition of some
simple adoptions, and to this end, would modify the 1991 Act’s definition of a
recognisable adoption. The effect of the Bill is discussed above.'® Although
the definition of adoption in the Bill is more inclusive, it is similar to the 1991
Act in that it sets out a detailed definition of a recognisable adoption under Irish
law. Under both the 1991 Act and the 1996 Bill, the measuring of adoptions
against a definition of a recognisable adoption is the primary means by which

15 See infra para.5.66.

18 Explanatory Report, op cit. fn.2, at paras.87-94.

17 Supreme Court, 25 July 1986. Discussed supra paras.1.37-1.39.
18 Supra paras.1.24-1.26.

31



intercountry adoptions are regulated. In contrast, the Convention regulates
intercountry adoptions through co-operation between state authorities and
through the imposition of checks and safeguards at every stage of the adoption
process.  Thus, under the Convention system, any differences and tensions
between the adoption systems of the receiving State and the State of origin may
be dealt with in the early stages of the adoption process. By the time the
placement is made, both states must have agreed to the adoption under Article
17.¢, and therefore, by the time recognition of the adoption becomes an issue,
any difficulties should have already been resolved. Article 23 provides for the
automatic recognition of Convention adoptions.

417 It is because of this emphasis on carefully regulated procedure that
Article 2 adopts such a wide definition of adoption. The altogether more
stringent definition in the 1991 Act and the 1996 Bill sits uncomfortably with this.
More importantly, it is contrary to the requirement in Article 23 that Convention
adoptions be grantcd automatic recognition. Quite apart from the issue of
whether the Irish authorities should agrec under Article 17.¢ to simple adoptions
proceeding, it is contrary to the Convention to impose a restrictive definition of
adoption at the recognition stage. It should be remembered also that the
Convention’s recognition provisions apply to all adoptions made under the
Convention and nol just those involving parents or children resident in Ireland.
The incorporation of the Convention into Irish law will, for the purposes of
Convention adoptions, substitute the definition of adoption in Article 2 for the
present definition of a foreign adoption in the 1991 Act. Consequential
amendment of the Acts will be necessary.

Article 3

418  Article 3 presents no problems of implementation. It stipulates that the
Convention will not apply to adoptions which have not been agreed to by the
authorities of both states, in terms of Article 17.c, by the time the child is 18.
Under Irish legislation, adoptions may only be made in respect of children under
the age of 18. There is a further requircment that the child, in order to be
adoptable, be at least 6 weeks old."

Article 4

4.19 Article 4 outlines the responsibilities of a country of origin, or sending
country, in an intercountry adoption. These responsibilitics are expressed as
conditions which must be met before an adoption may take place. Although
Ireland’s main involvement in intercountry adoptions is as a receiving country, it

19 1874 Act, section 8; 1988 Act, section 8. See supra para.1.05.
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is possible that, from time to time, Ireland will be a country of origin, and
provision must be made for this.*

Ireland as a State of origin

420  Article 4 applies to all adoptions "within the scope of the Convention”.
These would include:

1. An adoption effected in the State of origin, following which the child is
sent to the receiving State.

2. A case where the child is first sent from the State of origin to the
receiving State, and then adopted in the receiving State.

3. A case where the adoption is effected in the receiving State, and the
child is only subsequently sent from the State of origin to the receiving
State.

4, A case where the child is first sent from the State of origin to the
receiving State, and subsequently the adoption order is made in the State
of origin.

421  Inregard to Ireland as a country of origin, it is important to note section
10 (6) of the 1991 Act. That section provides that, in order for an adoption to
be made, the prospective adopters must be ordinarily resident in the State for at
least one year prior to the date on which the adoption order is made. This
section would obviously prove an obstacle to prospective adopters resident
abroad who wished to adopt a child in Ireland to be brought to live with them
abroad. However, section 10 does not create an obstacle to implementation of
the Convention, as a Contracting State is not obliged to allow children to be
adopted by persons resident in another state. The requirement of a year’s
residence does not apply to cases where a child is taken from Ireland to be
adopted in another state.

422  Also of importance is section 40 of the 1952 Act, which states that: "no
person shall remove out of the State a child under seven years of age who is an
Irish citizen, or cause or permit such removal."®' The section goes on to qualify
this by providing that children may be removed from the jurisdiction by or with
the approval of their parent, guardian or relative.? Under the 1952 Act, the

20 in the past, the few cases where ireland has been a sending country have arisen where children were placed
in care with a foster famlly, which foster family resided in Northern Ireland or the UK. The foster families have
then applied to adopt the children, through & Northern lrish or UK adoption soclety.

21 Section 40 (1).

22 Section 40 (3). A stipulation in the same section to the effect that an illegitimate child under one year old could
not be removed from the jurisdiction, even with the approval of the parent or guardian, but only with the
approval of the natural mother for the purposes of residing with a relative outside the State, was declared to be
unconstitutional In The Stafe (M} v Attorney General [1878} IR 73.
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consent of one parent only is necessary for the child’s removal® Where the
child is a non-marital child (as will be the case where the child is to be sent
abroad for adoption) the consent of the natural father will not suffice to allow
the child to leave the jurisdiction® Under the Guardianship of Infants Act,
1964, where the parents are married, the general rule is that both parents must
consent to the removal of the child from the jurisdiction.”® Where one parent
objects, the child can only be removed from the jurisdiction if the parent seeking
to remove the child obtains a coyrt order under the 1964 Act, permitting him or
her to apply for a passport and remove the child from the country.®® This
would apply even where there is a separation agrecement or divorce, since in such
circumstances the parents remain the joint guardians of the child.*’

423  Where a child is adopted within Ireland and then taken to reside abroad
with the adoptive parents, this section should not cause any difficulties. Where
a child is entrusted to prospective adoptive parents and taken outside the
jurisdiction for adoption abroad, it would be necessary, under section 40, to
obtain the consent of the natural mother to the child’s leaving the State. The
section would not apply, however, in the case of a child who is not an Irish
citizen. The Commission provisionally recommends that the rule should apply to
all children, who are habitually resident in the State.

424 The requirement in Article 4.a of the Convention that the authorities of
the State of origin establish, prior to adoption, that the child is "adoptable", is,
in relation to adoptions taking place in Ireland, met by Irish law. The legislation
provides that the Adoption Board shall not make an adoption order unless the
child is of a specified age and status.®®

425  These provisions are in respect of adoptions made in Ireland under Irish
law. Where a child is entrusted to prospective parents living outside the State,
and subsequently adopted in a foreign jurisdiction, it is still the responsibility of
Ircland, as the State of origin, to ensure that the child is adoptable. At present,
under Irish law, there are no criteria of adoptability for children sent from
Ireland to be adopted abroad. In the past, children have sometimes been sent
abroad for adoption precisely because they would not have been eligible for
adoption in this country, usually because they were children of married parents.
The Convention does not require any particular standards of adoptability to be
applied; under Article 17.c, Ireland would be free to insist on whatever standards

23 Cosgrove v lreland [1982) 2 ILRM.

24 By section 3 of the 1952 Act, "parent’ does not Include the natural father of an lllegitimate child. Section 3 also
provides that, where the child Is non-marital, "reiative” refers only to maternal relatives, which may include
"grandparent, brother, sister, uncle or aunt, whether of the whole blood, the half-biood, or by affinity”.

25 Cosgrave v Ireland {1882] 2 ILRM 48.

28 Under section 11 {10) of that Act.
27 Family Law (Divorce)} Act, 1996, section 10 {2).
28 1852 Act, section 10; 1964 Act, section 2 (1) (a); 1988 Act, section 3. See supra para.1.05, The Explanatory

Report (op cit. fn.2) states that adoptability is to be determined "according to the criteria of the national law as
well as psycho-social and cultural factors”.
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it felt to be appropriate.?® The Commission’s provisional view is that the same
criteria of adoptability should be applied to such children as are applied to children
in domestic adoptions. We would welcome submissions on this issue.

Article 4.b

426  Article 4b sets out the principle of the subsidiarily of intercountry
adoption, which requires that the authorities of the State of origin must examine
the possibilities of adoption within the State before determining that an
intercountry adoption would be in the best interests of the child. Where Ireland
is a State of origin, the relevant adoption society or health board will be required
to give consideration to other possibilities, before intercountry adoption is
decided upon, in the best interests of the child. It will be necessary to adjust
procedures regarding adoption societies and health boards accordingly.

Article 4.c

427  Article 4.c sets out the obligations of the State of origin in relation to
consent. The State of origin must ensure that all those whose consent is
necessary for the adoption have been counselled and informed of the effects of
their consent. Where the adoption takes place in Ireland, Irish statutory
provisions require that the consent of all relevant persons must be obtained, that
those persons be informed of the effects of an adoption order and that they must
understand its effects.®® Walsh J, in the case of G v An Bord Uchtdla®' stated
that a person’s consent must be "such as to amount to a fully informed, free and
willing surrender or abandonment of [their] rights ... a consent motivated by fear,
stress or anxiety, or consent or conduct dictated by poverty or other deprivations
cannot constitute a valid consent." Under present Irish law, the consent of the
natural father to the adoption is not required. Under the amendments proposed
by the Adoption (No. 2) Bill, 1996, there would be a duty to consult with the
father, where possible, and to allow him time to make an application for
guardianship or custody.* If this were granted, he could refuse consent to the
adoption. The limited requirements for the consent of the father in Irish law do
not create problems of compliance with the Convention, since the "persons ...
whose consent is necessary” referred to in Article 4.c (1) are determined by the
applicable national law.*

29 infra para.5.86.

30 1952 Act, section 14, section 39; however, consent may be dispensed with under certain clicumstances: see
supra, paras.1.06 - 1.07.

a1 [1980) IR 32

32 Supra paras.1.08-1.11.

33 Explanatory Report, op cit. fn.2, para.129.
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428  Although there is no statutory provision as to counselling, in practice,
natural parents are fully counselled prior to the making of an adoption order, in
a manner sufficient to satisfy Article 4.c (1). The stipulation in Article 4.c (2),
that the consent be in writing, also has its equivalent in Irish law.**

429  Article 4.¢ (3) requires that the consents must not have been induced by
payments or compensation. This requirement echoes the more general provision
in Article 32, that no one shall derive improper financial or other gain from
adoption.*® Payments in respect of adoption are prohibited in Irish law by
section 42 of the 1952 Act.

4.30 Article 4.c (4) requires the consent of the mother to have been given
only after the birth of the child. Irish law is in conformity with this: section 15
(1) of the 1952 Act, as amended by section 8 of the Adoption Act, 1974, states
that a consent shall not be valid unless it is given alter the child has attained the
age of six weeks.

431 The above legal provisions apply only where the adoption is to take place
within Ireland. Where a child is to be sent from Ireland for adoption in another
Contracting State, there is no requirement that the natural parents consent to the
adoption. The only requirement would be that, under section 40 of the Adoption
Act, 1952, the natural mother consent to the child’s leaving the State.  The
Commission provisionally recommends that the basic requirements for consent in
domestic adoptions be extended, in the implementing legislation, to cover the
sending of a child for adoption abroad.

Article 4.d

432 Article 4.d. deals with the consultation with the child, and the
consideration to be given to his or her wishes. It adopts a flexible approach,
making the child’s participation conditional on age and degree of maturity, and
allowing national laws to stipulate in which cases consent is required. This
Article should be read in the light of Article 12 of the United Nations Convention
on the Rights of the Child, 1989, which requires states parties to "assure the child
who is capable of forming his or her own views the right to express those views
frecly in all matters affecting the child, the views of the child being given due
weight in accordance with the age and maturity of the child." Article 12 goes on
to stipulate that children should have a particular right to be heard in any judicial
or administrative proceedings that affect them.

433  Article 4.d requires that, having regard to the age of the child, he or she
is to be counselled, and consideration is to be given to his or her wishes and
opinions.*® The consent must be given freely, must be cvidenced in writing, and
must not have been induced by any payment.

34 Article 4 (2); 1952 Act, section 14 (5).
35 See infra, paras.7.09 - 7.10.
36 Article 4.d (1} and (2).
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434  In Ireland, where a child who is the subject of an adoption application
is over 7 years of age at the time of the making of the application, the Adoption
Board is under a statutory duty to "give due consideration” to the wishes of the
child, having regard to his or her age and understanding.” The Adoption
Board Welfare Officers will discuss the proposed adoption with the child, and
the child is also consulted at the Adoption Board hearing. Although there is no
statutory requirement to consult a child under the age of seven, in practice
Welfare Officers will consult children under seven in a manner which would
satisfy Article 4.d. There is no statutory duty to counsel a child of any age, or
to inform them of the effects of adoption. The duty to consult and counsel the
child in cases of Convention adoptions will need to be clarified in Irish law. The
Commission provisionally recommends that the duty to consult the child where
appropriate should be set out in legislation and should apply to all adoptions in
which Ireland is the State of origin, whether the adoptions are made in Ireland, or
are to be made abroad.

Ireland as a receiving State: Article 4.a and 4.b

435  Where Ireland is a receiving State, there may be instances where the
Irish authorities object to the State of origin’s determination of the child’s
eligibility to be adopted, or to its determination that intercountry adoption is in
the best interests of the child. Two situations need to be distinguished:

1. where the child is adopted in the State of origin and is to be
subsequently transferred to Ireland with a view to residence
here; and

2. where the child is transferred from the State of origin and

subsequently adopted within Ireland.

436 Where the adoption takes place outside Ireland, and the Irish authorities
view the child as ineligible for adoption, they could in theory use the power of
veto, under Article 17.c, to prevent the placement from taking place. The Article
17.c procedure is discussed below.*®

437  Where the adoption is to take place within Ireland, objection could again
in theory be made, at the Article 17 stage, to the State of origin’s determination
of eligibility. In a case where transfer of the child to Ireland is envisaged before
the "entrustment" of the child to the prospective adopters, Article 19 provides a
similar possibility of veto by the Irish authorities. The transfer cannot take place
until the requirements of Article 17 have been met.

a7 1864 Act, Section 3 (2). Section § of the Adoption (No. 2) Bill, 1996 amends Section 18 of the 1852 Act so as
to allow a child a right to be heard on an application for an adoption order.
38 infra paras. 5.61 - 5.65.
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438  The Convention thus provides for the possibility of the Irish authorities
insisting upon the application of the Irish eligibility criteria in all cases where
Ireland is the receiving State. The question arises whether the Irish authoritics
should so insist. This is a particularly important question in relation to the
adoption of marital children. In Ireland, under the 1988 Act, marital children
can only be adopted where the parents have failed in their duty towards the child
such as to have completely abandoned their parental rights.*®* This principle at
present applies in the first situation described above, where a child is brought
from abroad to be adopted in Ireland. However, where the adoption takes place
abroad, and the child is subsequently brought to Ireland, then under Adoption
Act, 1991, the fact that the child would not have been eligible for adoption in
Ireland does not prevent the adoption from being recognised here.

439  Where the adoption of a child from abroad is to take place in Ireland,
is there a case for a more flexible approach to the domestic eligibility
requirements? Suppose, for example, a case in which the foreign parent, a
widower, has freely consented to the adoption, but has not satisfied the strict
"abandonment” requirement under the 1988 Act. Were the Irish authorities to
accept such a child for adoption, the concern would be that the consequent
extinguishment of the natural parents’ rights would be contrary to the
constitutional guarantees of the family based on marriage.”® However, in a case
where both the child and the natural parents are resident outside the State, there
arises the question of whether constitutional provisions as to the rights of the
marital family would apply.*'

440  Considerations of the child’s interests and of practicality would seem to
us to favour a more flexible approach, in cases of intercountry adoption. This
approach would respect the laws of the State of origin as (o the eligibility of its
children for adoption. For example, where the law of a particular State of origin
permits the adoption of marital children, their eligibility for adoption would be
accepled by the Irish authorities, provided the necessary consents were in place.
This would respect the policy underlying the 1993 Convention, that the primary
responsibility for determining a child’s eligibility rests with the authorities of the
State of the child’s habitual residence. It would moreover avoid the very
considerable practical problems that may arise in applying the complex provisions
of the Adoption Act, 1988 to children and parents resident abroad. We
provisionally recommend that, as a general principle in the case of Convention
adoptions, where Ireland is a receiving State, the determination of the child’s
eligibility for adoption made by the competent authorities of the State of origin

39 See supra para.1.05.
40 Article 41 of the 1937 Constitution.
M On the application of the Constitution to non-lrish citizens, see The State (Nicolaou) v An Board Uchtéla, [1966)

IR 567, Northhampton County Council v ABF and MBF, [1882] Vol 2 ILRM 164; Saunders v Mid-Western Health
Board, The Irish Times, 24 April 1887; EHB v An Board Uchtéla, op. cit. On the extra-territorial application of
the Constitution, see Re. Article 26 and the Criminal Law (Jurisdiction} Bifi, [1877] IR 129; The People (DFP) v
Campbell, (1983) 2 Frewen 131; See generally Kelly, The irish Constitution (1994) pp.435-436, 487-490, and W

Binchy, lrish Confficts of Law, (1988), pp.334-339.
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under Article 4.a, should be accepted by the Irish authorities. This would apply
where the Adoption Board makes an adoption order as well as where the adoption
takes place abroad. The Irish authorities should not, as a general principle, object
fo the adoption proceeding, under Article 17.c, on the sole ground that the child is
not eligible for adoption under Irish domestic law. We recognise that, for
constitutional reasons, some flexibility in the drafting of these principles may be
necessary.

Ireland as a receiving State: Article 4.c and 4.d

441 Similar issues arise in relation to consent requirements. It is the function
of the State of origin under the Convention to determine whether the necessary
consents are in order. However, in a case where Ireland, as a receiving State,
had serious doubts as to the validity of a consent to an adoption, it could again
in theory make use of its veto under Article 17.c.® As is the case in relation
to Article 4.a and 4.b, the procedure will vary according to whether the child is:

1. adopted in the State of origin with a view to residence in Ireland; or
2. transferred from the State of origin with a view to adoption in Ireland.

442  Where, as in the first type of situation, the adoption is to take place
abroad, Ireland could dispute the adequacy of the consents at the "entrustment”
stage, under Article 17.** Where the adoption is to take place in Ireland, as in
the second situation set out above, the Irish authorities could again apply a veto
at the entrustment stage. Similarly, where the transfer of the child to Ireland is
to take place before the entrustment stage, the objection could be made prior to
the transfer, under Article 19.%

443  Consideration must be given to possible reservations by the Irish
authorises to consents which have been determined to be adequate by the
competent authorities of the State of origin under Article 4.c or d. Under the
Irish law concerning domestic adoptions, the standard of consent to an adoption
by the natural parents is a high one.** The procedures for ensuring the
adequacy of consent are complex, involving an initial consent to the placement
of the child, and a final consent to the adoption, with the possibility that consent
may be withdrawn at any stage prior to the final consent. Constitutional issues
also arise, particularly in relation to the rules which permit dispensing with the
consent of the natural mother. Many states of origin have rules and procedures
different to those of Ireland and the possibility of conflict therefore arises.

42 See infra, para.5.65.

43 See infra paras.5.61-5.65.
44 See infra para.5.72

45 Supra paras.1.06-1.08.
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444  Irish consent rules and procedures were designed with domestic
adoption in mind. As a matter of practicality, it is not always easy to apply the
Irish procedures to children and parents resident abroad. The rules may also in
certain respects be unsuitable to intercountry adoption. For example, they allow
the possibility that the natural parents’ consent be withdrawn at a stage when the
child has already been transferred to the receiving State and placed with
prospective adoptive parcnts there; the disruption to the child consequent on a
withdrawal of consent at that stage would be best avoided.

445  Care must be taken in all cases to ensure that a child is not placed for
intercountry adoption without the consent of the natural parents. There must be
no possibility that lower standards of consent be applied to intercountry
adoption, than apply to domestic adoptions. This need not preclude, however,
an adaptation of the procedures for the giving of consent to meet the particular
needs of intercountry adoption. Since the Convention depends on co-operation
between the competent authorities of Contracting States, it would be in
accordance with the spirit of the Convention to accept the State of origin’s
determination of the sufficiency of consents, in all but the most unusual cases.
This flexible approach should apply both in cases where the adoption takes place
in the State of origin, and in cases where the adoption is to take place in Ireland,
subsequent to the transfer of the child from the State of origin. On balance, we
provisionally recommend that, where Ireland is the receiving State under the
Convention, the determination of the competent authorities of the State of origin in
accordance with Article 4.c and d, of the sufficiency of consents should, as a general
principle, be accepted by the Irish authorities. This should be the case whether the
adoption is to be effected in Ireland or in the State of origin.

Afrticle 5.
Ireland as a receiving State

446  Article 5 outlines the responsibilities of the receiving State, which must
be fulfilled in each case before an adoption can take place, either in the State of
origin or in the receiving State. Since Ireland is most frequently involved in
intercountry adoptions as a recciving State, it is of particular importance that
there be procedures to implement Article 5 effectively.

Article 5.a

447  Under sub-paragraph a, the receiving State must have determined that
the prospective adoptive parents are suitable to adopt. This reflects the Irish
law.*® Where a child is to be adopted in Ircland, having already been brought
from abroad, the procedure under the 1952 Act applies. The adoption agency

46 Section 13 of the 1852 Act states that the Adoptlon Board shall not make an adoption order unless satisfied that
the applicants are of good moral character, can support the child, and is a suitable person to have parental
rights and duties over the child.
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or health board will carry out an assessment and, based on this, determine the
suitability of the prospective adoptive parents. The assessment will be carried
out by a social worker and will consist of a series of interviews. It will address
issues of the prospective adoptive parents’ motivation, the stability of their
marriage, and their capacity to provide for the child. The assessment will then
be submitted to the health board or adoption sociely’s placement committee,
which will decide on whether to approve the applicants.*’

448  Where the adoption is to take place abroad, in the State of origin, the
1991 Act makes provision for the making of a declaration by the Adoption Board
that the applicants are suitable adoplive parents, based on an assessment and
report by a health board or adoption agency.*®

Article 5.b

449  Article 5.b stipulates that receiving states must ensure that prospective
adoptive parents have received all necessary counselling. Although there is no
Irish statutory requirement as to counselling of prospective adopters, in practice,
social workers do provide some counselling. The Commission provisionally
recommends that the provision of counselling services to prospective adoptive
parents be placed on a statutory footing, in order to comply fully with Article 5.b,
and that an obligation should be placed on health boards and accredited agencies
to inform prospective adoptive parents of the availability of counselling services.

Article 5.c

450  Article 5.c requires receiving states to ensure that the child will be
authorised to enter and reside permanently in the State. The Irish practice is
that prospective adopters will usually apply, on the advice of the Adoption
Board, for an immigration clearance from the Department of Justice. Where the
Adoption Board has already granted a declaration in respect of the eligibility of
the prospective adopters, an immigration clearance will usually be granted.*

451 A significant defect in the Irish system of intercountry adoption is the
lack of control or monitoring of the number of children, adopted abroad, being
brought into the country by their adoptive parents. The child is brought into the
State on foot of the Department of Justice clearance. However, the immigration
.authorities at airports and ports often do not check these clearances, and, where
couples return to Ircland via the UK, there is no immigration control at all in
respect of children. Thus, the child can enter Ireland without the knowledge of
the authorities, and can remain in Ireland, invisible to the authorities.>®

47 See supra paras.2.04-2.08.
48 1981 Act, section 5 (3) (b).
48 Supra para.2.14
50 Supra para.2.15
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4,52 This situation has several ramifications. It raises obvious concerns for
child welfare. From the point of view of children, it means that they may not
receive the benefit of the services to which they are entitled. The adoptive
parents, for their part, may not know of the back-up and support services
available.

453 Further, there is ambiguity as to the number of children whom it is
possible to bring into the country on foot of an immigration clearance granted
to adoptive parents. An immigration clearance is valid for twelve months. Since
clearances are often not checked, and are not marked or endorsed by the
immigration authorities, it is possible to enter Ireland with more children than the
clearance covers, or to enter a number of times during the twelve month period
with children legally adopted abroad. Therefore, children may be brought into
the State who do not, in fact, have authorization to enter or remain here.

454  The adoptive parents will have received the immigration clearance in
respect of an assessment that they were suitable to adopt a given number of
children. Where, for example, adoptive parents have been assessed as suitable
to adopt one child, serious issues relating to the welfare of the child arise where
the couple either bring back a number of children at one time, or travel abroad
a number of times within the one year, bringing back the "permitted” number of
children each time. In addition, there is clearly the possibility that the present
laxity in immigration control could facilitate the trafficking or sale of children.

4.55 It is not clear whether a clearance lapses after it has been used once.
This needs to be clarified, preferably in legislation. The clearance should
become invalid after it has been used to bring the permitted number of children
into the country. We provisionally recommend:

(a) that a separate clearance should be issued in respect of each
particular child to be brought into the country (this should apply whether
the child is to be adopted abroad or in the State);

(b) that, upon entry into the State with the child, the (prospective)
adoptive parents should be under a legal obligation to inform the
authorities of the identity of the child; and

(c) that it should be an offence to fail to fumish information in
accordance with (b) above, or to use or attempt to use an immigration
clearance to obtain entiy for more than one child.

456  Greater involvement of the various adoption authorities is also desirable.
This is considered further in relation to Article 18" In Convention adoptions,
the adoption should not take place where the granting of permission for the child
to enter the receiving State is ambiguous.

51 See infra paras.5.68-5.71.
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457  With regard to the child’s right to permanent residence in Ireland, if one
or both of the adoptive parents are Irish citizens, the child will automatically
become an Irish citizen on the making of the adoption order, and will therefore
have the right to reside permanently in the State.®® If, on the other hand, the
adoptive parents are habitually resident in Ireland, but are not Irish citizens, the
child would not have the right to reside permanently in Ireland. The present
practice by the Department of Justice is that, before the Department will grant
an immigration clearance, it requires to see the passports of the prospective
adopters. Thus, it appears that a child will not be given permission to enter the
State where the adoptive parents are not Irish citizens,

458  Under Article 2, the Convention applies to all persons "habitually
resident" in Contracting States, rather than to citizens of those states. Under the
present system, however, prospective adoptive parents habitually resident in
Ireland, who were not Irish citizens, could not adopt under the Convention, as
no immigration clearance would be granted, and no assurance could be given -
as is required by Article 5.c - that the child they adopt would be allowed to
reside permanently in Ireland.

In case of such an adoption, a course open to the Irish authorities would be to
veto the placement under Article 17.c. This situation is unsatisfactory. It is
provisionally recommended that provision be made for the granting of a right of
permanent residency to children adopted by foreign nationals habitually resident in
Ireland, subject to such safeguards as may be necessary to avoid abuse of the
immigration process.

52 Irish Natlonality and Citizenship Act, 1956, section 11 (1).
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CHAPTER 5: ADMINISTRATION AND PROCEDURES

Article 6.

501  Under this Article, each Contracting State must designate a Central
Authority for intercountry adoption. The Central Authority has the primary
responsibility for ensuring that co-operation under the Convention works
effectively. However, many of the functions assigned to it may be delegated, to
public authorities, accredited agencies or, in some cases, under supervision, to
independent bodies or persons." The only functions which must be performed
by the Central Authority itself are co-operation with other Central Authorities,
the provision of infc.mation to the Central Authorities of other states, the
elimination of obstacles to the operation of the Convention,” and also, under
Article 33, ensuring that appropriate measures are taken where there is a
suspected breach of the Convention.

502  On the question of the identity of the Central Authority, there are two
principal options:

1. The Department of Health could constitute the Central Authority,
delegatling some of its functions to the Adoption Board and others,
particularly in regard to specific adoptions, to health boards and
accredited agencies.

2. The Adoption Board itself could become the Central Authority,
retaining some of its functions in respect of specific adoptions, while
delegating others to health boards and accredited agencies.

503  In principle, there is no reason why the Department of Health should
not perform the functions to be carried out directly by the Central Authority
under Article 7. It should be noted that under the Child Abduction and
Enforcement of Custody Orders Act, 1991, which implements the Hague
Convention on Civil Aspects of International Child Abduction, 1980, the Central
Authority for the purposes of that Convention is the Minister for Justice.® There
are, however, several reasons why the Adoption Board would be best placed to
act as the Central Authority.

5.04  First, the Adoption Board has been at the centre of the adoption system
in Ireland since 1953, and already has experience of dealing with intercountry
adoption. Under the Adoption Act, 1991, it is responsible for making
declarations of cligibility and suitability, and for the recognition of foreign
adoptions, including intercountry adoptions.

1 Article 22.2
2 Article 7.
3 Chitd Abduction and Enforcement of Custody Orders Act, 1991, Section 8. The relevant Minister was for a time

the Minister for Equality and Law Reform.
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505  Second, the Adoption Board is well placed to act as a channel of
information concerning adoption services in this country, and is in a good
position to keep under review the operation of the Convention, and to identify
problems in its application.

506  Third, the Adoption Board will, regardless of whether it is designated
the Central Authority, almost certainly be performing a number of key functions
under the Convention. We will be provisionally recommending that the Adoption
Board have the following responsibilities:

1. To receive all applications for intercountry adoption under Article 14.

2. To act as the competent authority under Article 5, where Ircland is the
receiving State.

3. To act as the competent authority under Article 4, where Ireland is the
State of origin.

4. To determine that the placement is in the best interests of the child
under Article 16.d.

5. To be responsible for agreements under Article 17.c.
6. To be responsible for the preservation of information concerning the

child’s origin, and for ensuring appropriate access to such information,
in accordance with Article 30.

7. To be responsible for matters of accreditation under Articles 10, 11 and
12.
8. To make adoptions under the Convention, and to make the certification

provided for in Article 23.

9. To be responsible for the conversion procedure in Article 27.

507 If the Adoption Board is to be given this very broad range of
responsibilities under the Convention, it is appropriate that it should become the
Central Authority. This would be consistent with its central role in domestic
adoption. As with domestic adoption also, it would seem appropriate that many
of the functions which the Convention confers on the Central Authority in
respect of particular adoptions should be delegated to health boards, and / or
accredited agencies. We therefore provisionally recommend that the Adoption
Board be made the Central Authority for Ireland, with delegation of some of u.
functions to health boards and accredited agencies.
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Article 7.

5.08  Article 7.1, which provides for co-operation between Central Authorities,
is unproblematic.

509  Article 7.2 imposes duties on the Central Authority, which must be
discharged directly, and not by delegation. Regarding the provision of
information by the Central Authority to the Central Authorities of other states,
on domestic adoption law and practice (Article 7.2.a), there should likewise be
no difficulties. This function could be performed by the Adoption Board itself.

510  Article 7.2.b stipulates that Central Authorities must keep one another
informed about the operation of the Convention in their states, and "as far as
possible, eliminate any obstacles to its application.” The latter requirement raises
the issue of the scope of the powers of enforcement enjoyed by the Adoption
Board; this issue is dealt with in detail below in relation to Article 33. Article
7.2b does not place any very onerous duties on the Central Authority.
According to the Explanatory Report, the Article does not impose a duty on the
Central Authority "to eliminate directly any obstacles to the application of the
Convention, but to take all appropriate measures for that purpose.” So, for
example, were a child brought to Ireland to be adopted under the Convention,
and thc Adoption Board suspected the child might be at risk from abuse by the
prospective adoptive parents, the Adoption Board would not be under a duty to
take action itself, but would have to alert the relevant health board, which could
then take the appropriate action.

Article 8.

511  Article 8 obliges the Central Authority to take measures to prevent
"improper financial gain" in connection with Convention adoptions. This function
may be delegated only to "public authorities”, which could be judicial or
administrative.® The duty to prevent improper gain would apply in cases where
Ireland is a receiving country, as well as where Ireland is the country of origin.

512 Irish law prohibits all improper payments made in relation to adoptions.
Section 42 of the 1952 Act stipulates that neither adopters, parents or guardians,
nor any third party who makes arrangements for the adoption of a child, shall
receive or make payments in respect of the adoption. Contravention of this
provision is an offence punishable by a fine or one year’s imprisonment.’

4 See infra paras.7.11-7.14.

5 G Parra Aranguren, Explanatory Report, In Proceedings of the Seventeenth Session of the Hague Conference
on Private international Law, Tome i, 8t para.213.

8 Explanatory Report, op cit. fn.5, at para.216.

7 Section 42 (4).



513  The Irish practice is that the Adoption Board reports any third party
placements, not made through the correct channels, to the office of the Chief
State Solicitor, from where the matter may be referred to the Director of Public
Prosecutions. Where it appears that there has been an improper payment made,
the Adoption Board has at present the power to refuse to make an adoption
order, or to refuse to recognise an adoption.’

5.14  Under the 1952 Act, the Adoption Board has powers to police the
activities of adoption societies.” Where there is any concern, therefore, that an
adoption agency is involved in the making of improper payments, the Adoption
Board may inspect any relevant documents, and, ultimately, could deregister the
society. These powers would be sufficient to allow the Adoption Board to
comply with Article 8 where Ireland was a sending country.

515  Where a child is adopted in another jurisdiction, and then brought back
to Ireland, the Irish authorities, and in particular the Adoption Board, have little
control over, or knowledge of, whether payments have been made in connection
with the adoption. Adoptive parents who have brought a child back to Ireland
will be asked to swear an affidavit to the effect that they did not pay any money
in respect of the adoption, aside from normal expenses. Beyond this, the Irish
authorities would have to rely on the Central Authority of the State of origin to
ensure that no payments were made.

Article 9.

5.16 Atrticle 9 ascribes further duties to Central Authorities, of both the State
of origin and the receiving State. These duties may be performed either by the
Central Authority itself, or delegated to public authorities or accredited agencies.
Article 9.a states that Central Authorities have a duty to "collect, preserve and
exchange" information about the child and the prospective adopters, so far as
may be necessary to complete the adoption. There would be no obstacle to such
exchange of information; under the Irish agreement with Romania, exchange of
information already takes place.'

517  Article 9 must be read in the light of Articles 15 and 16, under which
reports must be exchanged between the sending and receiving states. It is
important {o note Article 16.2, under which the State of origin, when transmitting
reports on the child to the receiving State, must ensure that it does not reveal the

8 1952 Act, section 13 (1}. 1991 Act, section 1 {e). It shouid be noted that this is not mentioned as an express

ground for refusal of recognition under the Convention. See Articles 23 and 24, discussed infra, paras.6.01 -
6.04.

8 Supra para.1.03.

10 Annex to the Agreement, section 3 (d) - (j); See supra para.2.22.

47



identity of the natural parents of the child, where it would be contrary to the law
of the receiving State to do so."

518  Article 9.b requires that Central Authorities, directly or by delegation,
"facilitate, follow and expedite" the adoption proceedings. Under the present
procedures, the Adoption Board’s role does not extend to supervision of the
entire adoption proceedings. Once there has been as assessment by the health
board or adoption society, and the Adoption Board has made a declaration as
to the suitability of the adoplive parents, the prospective adopters are largely left
to fend for themselves.'”® The Adoption Board has no further function, unless
and until recognition of a foreign adoption is required.

519  Clearly, the Convention demands that the Central Authority play a much
more substantial role in the adoption process than does the Adoption Board at
present. In Ireland, part of this role could be delegated to the health boards or
accredited agencies, which could monitor and facilitate the progress of individual
adoptions.

520 By sub-paragraph c, the Central Authority is obliged to take measures
to promote the development of adoption counselling and post-adoption services
in the State. Although limited adoption counselling is available at present, there
is no adequate provision for post-adoption services.”® Such services are
particularly important in cases of intercountry adoption, as in many cases
children may come from difficult backgrounds, and may have physical,
psychological or behaviourial problems. Also, since Irish law does not require
that the child be placed with the adoptive parents for a probationary period prior
to the adoption, post-adoption care is especially needed. It is essential that
adequate support services be provided to the family after the adoption has been
completed, in order (o minimise the number of intercountry adoptions which
break down.

5.21 In Ireland, post-adoption care may only be carried out on a voluntary
basis, subject to the consent of the family; any mandatory supervision of the
adoptive family would risk interference with the rights of the family under Article
41 of the Constitution. Health boards or accredited agencies should be
responsible for the provision of post-adoption services, under the supervision of
the Central Authority. We provisionally recommend that the Child Care Act, 1991
should be amended to place a statutory duty on health boards to provide post-
adoption services, for both domestic and intercountry adoptions.

1 Also, under Article 30, states are under a duty to preserve Information, and allow the child access to it in
accordance with the laws of the State.

12 Support and information services may be provided by private organisations. See supra para.2.21.

13 See supra para.2.21.



522  The requirement, in Article 9.d, that the Central Authority provide the
authorities in other states with reports on their experience with intercountry
adoption, is unproblematic.

523  Article 9.e requires that the Central Authority should, upon request and
"in so far as is permitted by the law of their State", provide information to other
Central Authorities regarding individual adoptions. The Adoption Board already
provides such information to the authorities in other states on occasion. Under
the Romanian agreement, information is provided by the Adoption Board to the
Romanian Committee on Adoptions." Difficulties with responding to requests
for information might, however, arise where the authoritics in another state
requested that they be provided with a particular adoption order. Under the
present law, the Adoption Board may provide evidence of a certified entry in the
Register of Adoptions,'® but it cannot provide an actual adoption order.

Ireland as a State of origin.

524  Where Ireland is the State of origin, the authorities in the receiving State
may request information as to the identity of the birth parents of the adopted
child. Under the present law, in the case of an adoption made in Ireland, the
Adoption Board is required to maintain an index to make traceable the
connection between the adoption order and the child’s birth certificate, thus
making it possible to identify the natural parents of the child. However, this
index is not open to public scrutiny, and information from it may only be released
by order of a court or the Adoption Board, which orders shall only be made if
they are in the best interests of the child.'"® While this restriction on the release
of information may prevent the Adoption Board from replying to all requests for
information, it does not cause difficulties of compliance. Information must be
supplied only in so far as is permitted by the law of the State.  This position is
reflected in Article 16.2, where it is stated that, in the transmission to the
receiving State of the report on the child, care must be taken not to reveal the
identity of the child’s birth parents, if the law of the State of origin forbids their
being disclosed.

Articles 10 and 11.

525  Article 10 stipulates the standard for the granting of accredited status
to adoption societies: they must have the competence to carry out their tasks
properly. These standards are then claborated further in Article 11. At present,
under the 1952 Act, there is a system of registered adoption societies.” Section

14 Supm para.2.23.
15 1952 Act, Section 22 (8). See supra para.1.12.
18 1852 Act, Section 22 (5). See supra para.1.12,
17 1852 Act, Part IV.
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36 (2) (a) of the 1952 Act states that the Adoption Board shall not register an
adoption society unless it is satisfied that the society is "competent to discharge
the obligations imposed upon registered adoption societies under [the] Act."

5.26 Consideration must be given to which bodics should be accredited for
the purposes of the Convention. There are several possibilities.

1. Accredit all registered adoption societics.

2. Accredit a smaller number of bodies, or a single body, on the basis of
specific standards of competence in intercountry adoption. These could

be:
a. bodies which are already registered adoption societies;
b. bodies set up specifically to deal with intercountry adoption.

3. Allow Convention adoptions to be administered solely through health
boards, which do not require accreditation.

527  The accreditation of all registered adoption societies is not
recommended. Many adoption societies would be unlikely to meet the standards
of competence contained in Article 10. Competence to work with domestic
adoptions does not imply the competence to administer intercountry adoption;
specialist expertise is required. To date, most Irish adoption societics have not
been involved in intercountry adoption, and many of them would find the high
costs involved prohibitive.

528  The health boards will clearly play an important role in the
administration of Convention adoptions. Provision should also be made,
however, for the involvement of competent, independent, accredited agencies, to
work alongside the health boards in the intercountry adoption system. The
establishment of one or more accredited agencies would help to easc the
pressure of work on health boards, would alleviate dclays, and would be of
considerable benefit to prospective adopters by providing information, advice and
assistance through the whole of the complex intercountry adoption process.

529  The ideal would be for the Adoption Board to establish standards of
competence for bodies administering intercountry adoption, based on Articles 10
and 11. All agencies involved in intercountry adoption would have to comply
with these standards. The standard should also apply to health boards. It would
also be desirable that accredited agencies be subject to the same supervision by
the Adoption Board. This could be achieved by a requirecment that every
accredited agency must register as an adoption society under the 1952 Act.
Alternatively, the 1952 Act could be amended in order to apply the Adoption
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Board’s powers of regulation and supervision, in Part IV of the 1952 Act, to
accredited agencies."®

530  Under the accreditation system, any body wishing to become an
accredited agency would be obliged to apply to the Adoption Board for
accreditation. The Adoption Board would then decide, on the basis of the
standards of competence, whether the body was suitable to act as an accredited
agency.

5.31 We therefore provisionally recommend that the Minister for Health, in
consultation with the Adoption Board, establish standards of competence for all
bodies administering intercountry adoption, and that provision be made for the
accreditation by the Adoption Board of agencies to administer Convention and other
intercountry adoptions. These agencies should be subject to regulation and
supervision by the Adoption Board under the Adoption Act, 1952.

532  Article 11 sets out in further detail the standards for the operation of
"accredited bodies". Sub-paragraph (a) stipulates that accredited bodies shall
pursue only non-profit objectives. The Article also stipulates that the working of
the accredited body should be subject to supervision by the authorities and that
the staff of the accredited body be well-qualified.

533  Part IV of the Adoption Act, 1952, which deals with the registration of
adoption societies, provides that they cannot be registered unless they are formed
for charitable purposes. The definition of charitable in the Act is ambiguous:
section 36 (2) (a) states that the body must be one "which exists only for the
purpose of promoting charitable, benevolent or philanthropic objects, whether or
not any such object is charitable within the meaning of any rule of law." This
somewhat loose definition leaves much to the discretion of the Adoption Board.
There are no further guidelines as to the meaning of "charitable” under the Act.

534 In practice, when considering the recognition of an adoption society, the
Board will take into account the objects and aims of the body as expressed in its
Constitution, as well as its sources of funding. Adoption societies may be forced
to make some charges in order to survive financially. Some adoption societies
charge for tracing services; others, particularly religious societies, require
adoptive parents to make a donation if they adopt through the society.

535 It is unclear whether "charitable” under the 1952 Act can be equated
with "non-profitable” under the Convention. We provisionally recommend
clarification, in statute or regulation, of the exact nature of the charitable status
required in respect of adoption societies; a provision expressly requiring them to be
non-profit-making would ensure compliance with Article 11.

18 Sections 34 - 38.
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536  The question arises whether adoption societies, or agencies dealing with
intercountry adoptions, should be permitted to receive payments for their
services, from adoptive parents. Intercountry adoption is considerably more
expensive an undertaking for adoptive parents than adoption within Ireland.
Couples undertaking intercountry adoptions already incur substantial costs. A
fee paid to an adoption agency, which could be means-tested, directly related to
the actual service provided, would make it much easier for an adoption agency
to administer intercountry adoptions without State financial support. It need not
alter the character of an adoption agency as charitable or non-profit-making.

537 As against this, there might be a concern that payments to adoption
agencies would give rise in practice to inequalities between prospective adopters.
Although, at present, those with meagre financial resources have little chance of
adopting from abroad, this situation could only be exacerbated by the imposition
of charges by adoption societies. Means-testing in respect of payments would go
some way towards meeting this concern.

538 A further concern is that a requirement to pay fees might conflict with
the statutory right to an assessment for intercountry adoption, under section 5 (3)
(b) of the 1991 Act. In addition, there may be concern that payment for an
assessment might create an expectation of a positive outcome, and thus put
Pressurc on assessors.

5.39 On balance, we provisionally recommend that accredited agencies and
health boards be permitted to levy some reasonabie charges for intercountry services.
The level of service provided by the agencies and health boards must not be
dependent on any such payments. We recognise that this is a difficult issue and
would welcome submissions.

540  With regard to the staffing of accredited bodies, Article 11.b requires
that they be staffed and directed by "persons qualified by their ethical standards
and by training or experience to work in the field of intercountry adoption.”
Existing legislation does regulate the staffing of registered adoption societies.
Section 36 (3) of the 1952 Act enables the Adoption Board to refuse to register
an adoption society if any person engaged on its behalf is not a "fit and proper
person” {0 be engaged in the making of arrangements for adoption.

5.41 Regarding the supervision of accredited agencies (Article 11.c), the
Adoption Board has the power, under section 38 of the 1952 Act, to require an
adoption society to furnish it with information from time to time regarding "its
constitution, members, employees, organisation and activities." The Board also
has the power to examinc the books of an adoption society, and, under section
37, to cancel the registration of a society under certain circumstances. It would
be desirable that the Board should also have these powers in relation to agencies
accredited under the Convention, as would be the case if all accredited agencies
were required to register as adoption societies.
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Article 12.

542  Article 12 states that a body accredited in one Contracting State may act
in another Contracting State only if the competent authorities of both of the
states have authorised it to do so. Under the 1952 Act, it would be possible for
a foreign adoption society to operate in Ireland, but only where it had applied
to become a registered adoption society under the Act, and had been approved
by the Adoption Board. We provisionally recommend the development of a
procedure whereby the Adoption Board may grant authorisation, subject to pre-
determined standards, for an overseas agency to carry out specified functions in
Ireland in respect of intercountry adoption.

Article 13.

543  There is no difficulty with the stipulation that the name of the Central
Authority, its functions, and the names of accredited bodies, be communicated
to the Permanent Bureau of the Hague Conference on Private International Law.

Article 14.

544  Article 14 provides that persons wishing to adopt a child in a foreign
Contracting State, must make their initial application to the Central Authority in
their own State. This means that the prospective adoptive parents will be
forbidden to apply directly to the Central Authority of the State of origin, as
would often be the present practice.

545  Under Article 22. 1, which permits the delegation of certain functions
of the Central Authority, the application need not be made to the Central
Authority itself. Prospective adopters could instead be required to apply to a
health board or accredited agency. We recognise that it may eventually in many
cases be an agency which the prospective adoplive parents first approach for
assistance in processing the application. We provisionally recommend, however,
that, where Ireland is a receiving State, prospective adoptive parents should formally
make their application directly to the Adoption Board, with a copy of the
application to the relevant heaith board or accredited adoption agency.

Article 15.

546  Article 15 requires that, once satisfied that the applicants are suited to
adopt, the Central Authority of the receiving State must prepare a comprehensive
report concerning the applicants, dealing with their background and their
suitability to undertake an intercountry adoption. The report must then be sent
to the Central Authority in the State of origin.
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Ireland as a receiving State

547  Under section 5 of the 1991 Act, prospective adoptive parents are
assessed by a health board or adoption society. A report is then prepared,
setting out whether they are suitable to adopt. On foot of this report, the
Adoption Board may declare the applicants to be suitable adoptive parents.’
This system would allow for substantial compliance with Article 15; however full
compliance with that Article may require a more detailed report than is at
present provided for.

548  While assessments under the Irish legislation enquire into whether the
prospective adoptive parents are of "good moral character', have "sufficient
means to support the child" and be "suitable person[s] to have parental rights and
duties in respect of the child"?® the requirements of Article 15 are more
detailed and specific. The report required by the Convention must include
information concerning "identity, eligibility and suitability to adopt, background,
family and medical history, social environment, reasons for adoption, ability to
undertake an intercountry adoption, as well as the characteristics of the children
for whom they would be qualified to care.” Reports prepared by health boards
or adoption agencies in respect of Convention adoptions would have to deal with
all of these matters.

549  Under the Adoption Act, 1991, all applicants are entitled to an
assessment for intercountry adoption, provided they meet the requirements of
section 10 of the Acl, that they be a married couple, a widow or widower, or, if
a single person, that in the particular circumstances an adoption order could be
made in their favour. Section 5 (3) (b) states that any person "who has applied,
or proposes ... to apply, for the effecting in his ... favour of a foreign adoption,
may, before the adoption is effected, apply to the Board .." for a declaration,
based on an assessment, that he or she is a suitable adoptive parent.

550  In the domestic adoption process, there is no general right to an
assessment such as that in the 1991 Act. In the course of our consultations, we
have observed some degree of concern that the different procedures for
intercountry and for domestic adoption may lead to lower standards being
accepted for intercountry adoption, and less stringency and vigilance in the
assessment of suitable adoptive parents.?’ The general right to an assessment
for intercountry adoption has created procedural difficulties. Since the health
boards are obliged to assess every person or couple that applies to them, the
number of assessments they deal with has given rise to delays in the adoption
process.?

19 See supra paras.2.04- 2.06.

20 Section § (1) (iii} (I) (B) of the 1991 Act and section 13 (1) of the 1952 Act.
See supra para.1.04, and paras.2.04-2.08.

21 See supra para.2.08

22 See supra paras.2.09-2.12.
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5.51  There is a need for a more structured and discriminating procedure of
assessments for intercountry adoptions, which may result in a reduction of the
number of applicants being fully assessed by the health boards. This also is an
area in which the intervention of specialist accredited agencies should alleviate
some of the burden placed on health boards.

Article 16.

5.52  Article 16 sets out the procedure to be followed by the Central Authority
in the State of origin, once it is satisfied that the child is suitable for adoption.
A report must be prepared on the child, including information about his/her
"identity, adoptability, background, social environment, family history, medical
history including that of the child’s family, and any special needs of the child."
The report, together with proof that the necessary consents have been obtained
and the reasons for the proposed placement, is then transmitted to the Central
Authority of the receiving State. We provisionally recommend that, where Ireland
is the receiving State, the report provided for in Article 16 should be received by the
Adoption Board, with copies sent immediately to the relevant health board or
accredited agency. Where Ireland is the State of origin, the report should be
prepared by the relevant health board or agency and a copy supplied to the
Adoption Board.

Ireland as a State of origin

5.53  The requirement in Article 16.1.b that the Central Authority "give due
consideration to the child’s upbringing and to his or her ethnic, religious and
cultural background” raises some issues where Ireland is the State of origin.
Originally, under the 1952 Act, Irish law contained a provision that a child could
only be placed for adoption with persons of the same religion as his or her
natural parents. This provision was found to be unconstitutional in the cases of
McG v An Bord Uchtdla® and M v An Bord Uchtdla?® Under the present
law, governed by the 1974 Act, any differences in religion (or absence of religion)
among the parties to the adoption must be made known to the natural mother
“when she gives her consent.”®

554  The requirement in the Convention to give "due consideration” to
religious, ethnic and cultural background is an ambiguous one. The account of
the drafting of Article 16 sheds some light on its intentions. It was pointed out
by delegates, during the drafting of the Convention, that the requirement to give
due consideration to ethnic and religious factors might allow for discrimination
against the child on these grounds. In defence of the requirement, it was

23 [1874] 100 ILTR 62.
24 [1875] IR 81.
25 1974 Act section 4.
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stressed that its basis was in Article 29 of the UN Convention on the Rights of the
Child, and that the word "due" was to be interpreted in the light of that
Article.®® Article 29 of the Convention on the Rights of Child deals with the
educational rights of the child, and specifies that the child’s education shall be
directed towards respect for his or her cultural identity, language and values.?

5.55  Once it is accepted that issues of religion and ethnicity are not rendered
determinative by the "due consideration” requirecment, but are merely to be noted
and considered in the context of assessing cultural compatibility of a child with
adoptive parents, there is no conflict between Irish law and the provisions of
Article 16.

5.56  Subparagraphs (c) and (d) of Article 16 require the Central Authority
to ensure that the necessary consents have been obtained, and to determine
whether the placement is in the best interests of the child. Proof of the consents
and the reasons for determining that the adoption is in the child’s best interests
must also be sent to the Central Authority of the receiving State. The identity
of the natural parents need not be revealed. Where Ireland is the State of origin,
the determination that the placement is in the child’s best interests should, in our
provisional opinion, be made by the healith board or accredited adoption agency.
This will be a new function (albeit rarely exercised) for health boards and
agencies, which at present have no statutory functions with respect to the
placement of children for adoption abroad.

Article 17.

5.57  Article 17 deals with the conditions which are necessary for the making
of a placement, or, in the words of the Convention, the "entrustment” of the child
to the prospective adoptive parents. Under Article 17.a, the State of origin must
have verified that the prospective adoptive parents have agreed to the adoption.
In particular, where the adoptive parents are a married couple, it must be
ensured that both partners have agreed to the adoption. The State of origin must
presumably obtain information on the consent of the adoptive parents from the
Central Authority of the receiving State. Where Ireland is the State of origin, the
function of confirming the consent of the prospective adoptive parents should, in our
provisional opinion, be performed by the relevant health board or adoption agency.

5.58  Second, Article 17.b requires that the State of origin must, before the
decision on entrustment, have ensured that the placement has been approved by
the authorities in the receiving State, where such approval is required either by
the law of the receiving State, or by the Central Authority of the State of origin
itself. In effect, this refers to the "matching" process, which is the responsibility

28 Explanatory Report, op cit. fn.5, at para.315.
27 Article 29. c.
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primarily of the State of origin, but which must be approved by the receiving
State if either State so insists.

Ireland as a State of origin

559  The rationale behind the requirement, under Article 17.b, of approval
by the receiving State, is that its involvement in the placement process helps to
guard against abuses of intercountry adoption, and ensure greater protection for
the child. We recommend provisionally that implementing regulations should
provide that, where Ireland is the State of origin in a Convention adoption, the
approval of the Central Authority of the receiving country must be obtained before
the child can be entrusted for adoption.

Ireland as a receiving State

560  For cases in which Ireland is the receiving State, a body must be
designated to give the approval required by Article 17.b. Since the approval
should be given by the person or body best informed as to the circumstances of
the individual case, the relevant health board or adoption agency should fulfil this
function. The decision as to approval would in the usual case be made by the
placement committec of the health board or agency.

The Adoption Board would then be notified of the approval. Although the giving
of Article 17.b approval can appropriately be delegated to health boards and
agencies, the Commission is of the opinion that there should be recourse to the
Adoption Board in cases where the initial decision is disputed. We provisionally
recommend that the decision of the health board or adoption agency to give or
withhold their approval under Article 17.b should be subject to a right of appeal to
the Adoption Board, within a reasonable time limit. We would welcome
submissions on whether there should be a right of appeal, and if there is such a
right, on the time limit to be applied.

Article 17.¢c

5.61 Article 17.c is of fundamental importance to the Convention procedure,
and has been discussed already in the context of Articles 4 and 5.2 Under this
provision, the Irish Central Authority has the right to approve or not approve an
individual adoption process, where Ireland is to be the receiving State. Thus, for
example, where the Central Authority suspected malpractice or abuse, either in
this country or abroad, in the conduct of a particular adoption, it could exercise
its veto.

28 See supra paras.4.25, 4.41-4.45 and 4.58
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562  On the question of which body should have the function of agrecing
whether the adoption may proceed, there are two principal options. First, the
agreement could be given by the health board or accredited adoption agency
concerned. This would have the same advantages as the health board or agency
performing the Article 17.b function, in that those bodies would have the most
direct knowledge of the circumstances of the individual adoption.

5.63 On the other hand, the power of veto will be the most important where
serious legal difficulties arise. In such cases it may be more appropriate that the
decision on whether the adoption should proceed be made by the Central
Authority itself, which would be better equipped lo deal with legal issues.
Designating the Adoption Board to perform this function would also have the
advantage of ensuring consistency in decisions taken under Article 17.c. On
balance, therefore, we provisionally recommend that the Adoption Board be given
the responsibility of deciding whether agreement should be given under Article 17.c.

564  Consideration must be given to how, in practice, the Adoption Board will
exercise its function under Article 17.c, and in particular, whether or to what
degree it should scrutinise the law of the State of origin before it determines that
the adoption may proceed. The question is to what extent the Adoption Board
should, in deciding whether the adoption has been processed satisfactorily,
measure the law of the State of origin against the standard of Irish law.

565  To some extent this matter has already been decided in paragraphs 4.35
to 4.45 above. The veto power in Article 17.c should only be used when
necessary; it should not be exercised excessively, or against the spirit of the
Convention, and its exercise should certainly not be the occasion of undue delay
in the placement process. The scope of the Adoption Board’s function under the
Atrticle needs to be clearly defined, and the factors it considers when giving its
agreement, delimited. In particular, as we have already suggested, Article 17.c
should not be used as a means of imposing rigidly the Irish domestic
requirements concerning eligibility for adoption or consent on adoptions involving
foreign children.®® The underlying spirit of the Convention calls for maximum
respect on these matters for the laws and decisions of the child’s State of origin.
On the other hand, it would be important to use the veto where there is evidence
that Convention principles and procedures have been violated, such as where
unauthorised payments have been made.*

Ireland as a State of origin
566  Where Ircland is the State of origin, the situation is different. The

primary responsibility for determining whether a particular placement is
appropriate, and whether the adoption should proceed, rests with the authorities

29 See supra, at paras.4.40 and 4.45.

30 On the question of whether Article 17.c should be used fo avoid simple adoption where Ireland Is the receiving
State, see infra at para.6.12.
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of the child’s State of origin. The use of Article 17.c by the authorities will not
in general arise, because matters will not have been allowed to proceed to that
stage. In determining whether the child is eligible for adoption prior to any
placement decision, it would be appropriate to apply the Irish domestic rules
where Ireland is the State of origin.' Whether the Irish authorities should
insist that the overseas parents be eligible according to Irish domestic law is more
debatable. Perhaps there should be some flexibility in this matter, although the
situation is unlikely o arise often in practice.

Article 17.d

5.67 According to Article 17.d, in order for the child to be entrusted to the
prospective adoptive parents, the requirements of Article 5 must also have been
already fulfilled, that is, the prospective adoptive parents must have been
declared eligible, they must have been counselled, and the child must have been
granted permission to enter and reside permanently in the receiving State.

Article 18.

5.68  Article 18 deals further with the obtaining of permission for children to
leave the State of origin and enter the receiving State; it provides that both
Central Authorities shall "take all necessary steps" to obtain such permission.
Delegation of this function is permitted.

569  The current practice is that the Adoption Board does not obtain
permission for children to leave and enter states, but leaves this to the
prospective adopters. However, it would be desirable that there be some
supervision of the granting of permission for the child to enter the State. As has
already been noted, the granting of an immigration clearance by the Department
of Justice, permitting the child to enter Ireland, is usually automatic upon the
granting, by the Adoption Board, of a declaration of eligibility in respect of the
prospective adoptive parents.®® Nonetheless, Article 18 would scem to place
a duty on the Irish authorities to take a more active role in making arrangements
for the transfer of the child. Where Ireland is the receiving State, the Central
Authority, or a body to which it had delegated the power, would have to both
verify that the Department of Justice clearance had been granted, and secure or
verify permission for the child to leave the State of origin. This latter task could
be accomplished in cooperation with the Central Authority of the State of origin.
We have already made recommendations for reform of the procedures governing
immigration clearance for the child.®® We further provisionally recommend that

31 See the recommendation supra para.4.25.
32 Supra paras.2.13- 2.15.
33 Supra para.4.55.
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in exercising its powers, the Department of Tustice should work in close co-operation
with the Central Authority and the concemed health board or accredited agency.

Ireland as a State of origin

570  In cases where Ireland is the State of origin, the Irish Central Authority
would have to ensure that the natural parents had given permission for the child
to leave the jurisdiction, where this is required under section 40 of the 1952
Act.* In addition, the Irish Central Authority would be required to co-operate
with the Central Authorily of the receiving State to secure authorization for the
child to enter that State.

Ireland as a receiving State

5.71 Article 18 also requires that the Central Authorities ensure that the child
has permission to residc permanently in the receiving State.*

34 Section 40 (1). This applies where the child is under seven years of age.

35 Supra para.4.68.
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Article 19.

572  According to Article 19.1, the transfer of the child to the receiving State
cannot take place unless all the requirements of entrustment, set out in Article
17, have been met. Thus, amongst other things, the agreement of the prospective
adoptive parents must have been ensured, and their eligibility and suitability to
adopt must have been determined. Also, significantly, there can be no transfer
of the child unless both states have agreed to the adoption going ahead in
accordance with Article 17.c.

573 Under Article 19.2, the Central Authorities of both states must ensure
that the transfer of the child takes place in "secure and appropriate
circumstances", preferably in the company of the adoptive or prospective adoptive
parents. Under the current practice, the Adoption Board would not play a role
in the transfer of the child.*®* Again, in this instance the Convention demands
that the Central Authority exercise substantial supervisory responsibilities,
significantly greater than those currently exercised by the Adoption Board, or any
of the Irish authorities. We recommend that the function of ensuring the safe
transfer of the child under Article 19.2 be delegated, in the Irish system, to health
boards or accredited agencies.

574  Article 19.3 makes provision for cases where the adoption process breaks
down, and the transfer of the child does not take place. In such cases, Article
15 and 16 reports are to be returned to the authorities that forwarded them.

Article 20.

575  Article 20 places an obligation on Central Authorities to keep each other
informed of the progress of the adoption process in individual cases. This
function may be delegated, and should be performed, in the Irish system, by
health boards or accredited adoption agencies.

Article 21.

576  Article 21 makes provision for cases whcere, the child having already been
transferred to the receiving State, it is then determined by the authorities of that
State that the adoption is not in the child’s best interests. The Article applies
only to cases where the adoption has not yet taken place.

577  Article 21 outlines the obligations of the Central Authority of the
receiving State in these circumstances. The child must be withdrawn from the
care of the prospective adoptive parents, and temporary care arranged. A new
adoption placement or other long-term care must be arranged for the child, in

a8 Supra para.5.18.
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consultation with the State of origin; if this is not possible, the child may be
returned to the State of origin. The child must be consulted in relation to these
arrangements, and must consent to them, as appropriate, having regard to age
and maturity.

Ireland as a receiving State

5.78 Appropriate procedures to implement Article 21 are already in place.
Under the Child Care Act, 1991 a child may be taken into voluntary or
compulsory care by the relevant health board. A child may be taken into
voluntary care with the consent of his or her parents or anyone acting in loco
parentis, where the child is in need of care or protection that he or she is unlikely
to receive in the home.*” Compulsory care orders must be made by the District
Court. The health board is under a duty to apply for a care order where it
appears that a child is unlikely to receive the care and protection he or she
requires unless such an order is made.*® The court can make a care order
where:

"(a) the child has been or is being assaulted, ili-treated, neglected or sexually
abused, or

(b) the child’s health, development or welfare has been or is being avoidably
impaired or neglected, or

() the child’s health, development or welfare is likely to be avoidably
impaired or neglected".*

579  Once a care order has been made, the health board may make
arrangements for the child to be either placed in foster care or residential care
or adopted, once the conditions for the adoption are met. Alternatively, other
suitable arrangements may be made.*® In the case of a child the subject of a
Convention adoption, these arrangements would have to be made in consultation
with the authorities in the State of origin. The Act provides that the welfare of
the child is to be paramount in the proceedings. The court shall "in so far as
practicable, give due consideration, having regard to his age and understanding,
to the wishes of the child."’

5.80  The current procedures would be sufficient to satisfy Article 21. The
function of withdrawing the child from the care of the prospective adoptive
parents and arranging for the alternative care of the child would be that of the

37 Child Care Act, 1991, section 4. '
38 ibid., section 16.

39 ibid, section 18 {1).

40 ibid., section 38 (1).

41 ibid., section 24 (b}.
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health boards. The Central Authority would have the responsibility of alerting
the health board in a case where the placement of the child had proved to be
unsatisfactory.

Article 22.

581  Article 22.1 makes provision for the delegation of the functions of the
Central Authority to other public authorities or accredited bodies. The
delegation is to take place "to the extent permitted by the laws of [the] State."

582  The Irish Adoption Acts do not provide expressly for the delegation of
the functions of the Adoption Board. However, there is provision for the
substantial involvement of health boards and adoption societies in the adoption
process, and they perform some functions which are the responsibility of the
Central Authority under the Convention.

583 By way of summary, we have recommended that health boards and
accredited agencies should be permitted to perform the following functions under
the Convention:

1. Where Ireland is a receiving State:

(a) To determine the eligibility and suitability of the prospective adoptive
parents (Article 5.a).

(b) To counsel the prospective adoptive parents (Article 5.b).
() To prepare the report on the prospective adoptive parents (Article 15).

(d) To ensure the necessary arrangements have been made for the child to
enter the State and reside here permanently (Article 5.c).

(e) To obtain the agreement of the prospective adoptive parents to the
adoption proceeding, under Article 17.a.

(H To agree to the matching of the child with the prospective adoptive
parents under Article 17.b (subject to a right of appeal to the Adoption

Board).

(2) To ensure that the transfer of the child takes place satisfactorily (Article
19).

(h) To provide information on the progress of the adoption, under Article
20.
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(1) In the case of health boards only, to protect and make alternative
arrangements for the care of the child if the placement breaks down
(Article 21).

0 To provide post-adoption services (Article 9.c).
(k) To preserve records relating to adoption (Article 30).

2. Where Ireland is the State of origin, health boards and accredited
agencies should have the following functions:

(a) To establish that the child is adoptable (Article 4.a).
(b) To ensure that all consents have been given, under Article 4.c.

(c) To counsel the child and consult him or her on the adoption, where
appropriate (Article 4.d).

(d) To prepare the report on the child, under Article 16.

(e) To ensure that the prospective adoptive parents agree to the placement
(Article 17.a).

H To obtain the necessary consents for the child to leave the State (as
required by the Adoption Act, 1952).

(® To ensure that the transfer of the child is satisfactory (Article 19).
(h) To provide information on the progress of the adoption (Article 20).

(i) To preserve records relating to adoption (Article 30).

Article 22.2

5.84  Article 22.2 allows for a limited delegation of functions to non-accredited
bodies or persons who meet certain standards. This provision is intended to take
account of "independent” adoptions facilitated by unregistered agencies and
individuals, which are common in countries such as the US. Under present Irish
law, functions of the Adoption Board as the Central Authority cannot be
delegated to a body other than health boards or accredited agencies.
Independent adoptions are not permissable. Section 34 (1) of the 1952 Act
provides that it is unlawful for anyone not a registered adoption society or health
board, to make arrangements for the adoption of a child under seven years of
age. Section 34 goes on to provide that it is an offence to take part in the
management or control of a body which makes arrangements for the adoption of
children under seven, and is not registered under the Act. We recommend that,
upon ratification of the Convention, Ireland should make the declaration provided
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for in Article 22.4, to the effect that adoptions involving children habitually resident
in the State may only take place where the arrangements are made by public or
accredited bodies.
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THE CONVENTION PROCESS:
IRELAND AS A RECEIVING STATE.

(Note: This is the nomal process envisaged. It may be maodified in bilateral
agreentents)

Action Article Responsible body/bodies

Receipt of initial application. 14 Adoplion Board (AB), with copy to
relevant Health Board (HB) or
accredited agency (AA).

Determination of Eligibility and 5.a, 17d. HB or AA carrics oul thc asscssment;
Suitability of Adoplers. AB makes the final determination,
Counselling of prospective adoptive Sb. HB or AA.
parcnts.
Preparation of Report on parcnts. 15 HB or AA, with copy to AB (suitability
dcclaration by AB).
Clearancc for cntry and permancnt 5.¢, Dcpartment of Justice, with copy to HB
residence. 17.d. or AA
Receipt of Report on Child. 16 AB - copics immediatcly to HB or AA.
Obtaining agreement of parents. 17.a. HB or AA. Nolify AB.
Agrcement on matching. 17b. HB or AA. Nolily AB.
Approval for adoption to procced. 17c AB.
Ensuring the ransfer Lakes place 19.2. HB or AA. Notify AB.
satisfactorily.
Facilitate, follow and expedite the 9b. HB or AA.
adoption.
Provision ol information on the 20, HB or AA.
progress of the adoption. 9.c.
Protection of child if the placement 21 HB.
breaks down.
Recognition of adoption, where it takes | 23. AB.
placc abroad.
Provision of post-adoption services. 9.c HB or AA.
Prescrvation of records. 9.a, AB and HB or AA.
30.
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THE CONVENTION PROCESS:
IRELAND AS A STATE OF ORIGIN.

Action. Afticle. Responsible body.

Establish the child is adoptabic. 4.a. HB or AA.

Dctermine intercountry adoption is in the 4b. HB or AA. Copy to AB.

child’s best intcrests.

Ensure conseants have heen given. 4.c, HB or AA, with copics seal to AB.
6.c.

Counscl and consult the child. 4d, HB or AA.
S.c.

Facilitatc, follow and cxpcdite the adoption. | 9.b. HB or AA.

Prepare report on child. 16.1.a. HB or AA, with copy to AB.

Dcterminc that the placcment is in the 16.1.d. AB.

child’s best interests.

Transmit reports and documentation. 162 AB.

Ensure the adopting parents agree to the 17.a HB or AA.

placement.

Agrec the adoption may proceed. 17¢ AB.

Clearance to lcave State (consent of 18 HB or AA.

parents).

Ensure transfer is satisfactory. 19.2 HB or AA.

Provide information on the progress of the 20. HB or AA.

adoption.

Preservation of records. 9.a, 30. AB and HB or AA.
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CHAPTER 6: RECOGNITION AND EFFECTS OF THE ADOPTION

Article 23.

6.01 Under this Article, where an adoption is made in a Contracting State,
and is certified by the authorities of that State to have been made in accordance
with the Convention, the adoption is to be recognised "by operation of law" in
other Contracting States. Thergfore, all Convention adoptions will have
automatic validity in Ireland, as though they had been effected by an Irish
adoption order whether or not Ireland is the receiving State or State of origin.

6.02  This position is fundamentally different from that under the Adoption
Act, 1991 and the Adoption (No. 2) Bill, 1996, which set out stringent criteria and
procedures for recognition.' The narrow definition, in both instruments, of
foreign adoptions which are recognisable in Ireland, is not compatible with the
Convention.® The implementation of the Convention will necessarily involve
excluding the recognition principles contained in the Act of 1991 and the 1996
Bill from application to Convention adoptions.

6.03 By Article 232, each Contracting State must designate an authority
competent to certify an adoption in accordance with Article 23.1; the State must
then notify the depository of the identity of the body in question. It is our
provisional recommendation that the body most fitted to fulfil this function would
be the Centr.. Authority, the Adoption Board.

Article 24.

6.04 A Convention adoption may be refused recognition under Article 24 only
if it is "manifestly contrary to [the recognising State’s] public policy, taking into
account the best interests of the child." This is a very restrictive ground of
refusal.

Article 25.

6.05  In Article 25, the Convention provides for an exception to the general
obligation to recognise Convention adoptions. Where Contracting States have
entered into bilateral agreements on intercountry adoption, permitted under
Article 39.2, other Contracting States may refuse to recognise adoptions under
such agreements, provided that they make a declaration to this effect to the
depository of the Convention.

-

See supra, paras.1.25- 1.31.

n

See supra, para.4.17. For an explanation of the existing faw and the difficulties associated with it, see supra,
paras.1.25-1.31, 2.17 and 2.26-2.31.
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Article 26

6.06  Article 26 deals with one of the most difficult issues of intercountry
adoption: the effect of the recognition of an adoption made in another State.
Article 26 aims to take account of the varying effects of adoptions in different
jurisdictions, and in particular of "simple" adoptions.

6.07 Since Article 26 addresses such a delicate issue, it does not contain a
comprehensive enumeration of the effects of recognition; rather it lists its
minimum consequences. It may be supplemented with additional rules as to
recognition in the implementing legislation.

6.08  The aspects of the adoption set out in Article 26.1.a and 26.1.b must be
recognised in all cases, while the cffects referred to in sub-paragraph (c) need
only be recognised in some circumstances. In relation to the first stipulation in
Article 26.1.a, that there must be recognition of the legal parent-child relationship
between the child and the adoptive parents, there is no difficulty. Section 24 of
the 1952 Act provides that an adopted child shall be considered the child of the
adoptive parents.® Similarly, there is no difficulty with the need to recognise the
parental responsibility of the adoptive parents for the child (sub-paragraph (b)).
This would also be a normal consequence of an adoption under Irish law.*

6.09  Under sub-paragraph (c), states must recognise the termination of the
legal relationship between the child and the natural parents only "where the
adoption has this effect in the Contracting State where it was made." This will
create no problems. The difficulty will arise in a case where the adoption did not
have the effect of terminating the pre-existing relationship between the child and
the parents in the State of origin, that is, where the adoption was a simple
adoption. Ireland, as a receiving State or as a third State, would still be obliged
to recognise the adoption by operation of law, under Article 23, to the extent at
least of recognising the parent - child relationship and the parental responsibility
created by it.

6.10  As the law stands at present, it appears that a limited number of simple
adoptions, such as those effected in China, can be recognised here. This is the
purport of the Supreme Court’s decision in An Bord Uchtdla v B and B®,
discussed above. In that case, the Supreme Court held that an adoption effected
in China, which, under Chinese law, could be terminated in certain
circumstances, was nevertheless sufficiently similar to an adoption under Irish law
to be capable of recognition here.

w

Supra para.1.02.

R

Section 24 of the 1852 Act states that the child shall be considered the child of the adoptive parents as regards
“the rights and duties of parents and children In relation to each other.”

5 Supra paras.1.37-1.39.
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6.11 The legal position established by the Supreme Court would be confirmed
by the amendments contained in the Adoption (No. 2) Bill, 1996. In the case of
such an adoption, effected under the Convention, Irish law would recognise it as
having the effect of a full adoption. Recognition would include recognition of the
effects outlined in sub-paragraphs (a), (b) and (¢) ol Article 27.

6.12  Although there must remain some ambiguity as to the precise scope of
the definition in the 1996 Bill, it is unlikely that it would allow for the recognition
of simple adoptions which allow the natural parents to retain some of their
parental rights. Under the Convention, where Ireland is the receiving State in
respect of such an adoption, what effects should that adoption be given in Irish
law? There are several options.

1. The first option is contained in Article 27. Under Article 27, simple
adoptions may be converted into full adoptions in the receiving State,
provided that the natural parents have consented to the conversion of
the adoption in this way.®

Conversion of simple adoptions to full adoptions under Article 27 is the
approach favoured by the United Kingdom.” This has the advantage of
helping to avoid a two-tier system of effects for Convention adoptions.
However, there will be some simple adoptions where either the natural
parents refuse to agree to the conversion of the adoption, or it is not
possible to contact them to obtain their consent. Qne solution would be
for the receiving State to refuse to sanction (under Article 17) any
adoption where conversion to full adoption is not possible.

2. A second option would confine recognition to the minimum
consequences of an adoption under Article 26: those set out in sub-
paragraphs (a) and (b). On this approach, neither irrevocability, nor the
termination of the rights of the natural parents, would be recognised as
a consequence of the adoption. The only consequences of the adoption
in Irish law would be the establishment of a new parent-child legal
relationship with the adoptive parents, and the recognition of the
parental responsibility of the adoptive parents for the child. Beyond
this, it would remain unclear what the effects of the adoption would be
in relation to matters such as succession or citizenship. This lack of
clarity would be the major disadvantage to this approach.

6 Under the 1896 Bill, simple adoptions may be converted to full adoptions, but only in the State of origin. If the
adoption is so converted, the consent of the natural parents to the conversion will be sufficient to satisfy the
consent requirements for the recognition of the adoption in irefand. At present, many adoptive parents who
adopt under simple adoptions abroad, and cannot have the adoption recognised here, re-adopt the child under
the 1988 legislation, on the grounds that the natural parents have abandoned their parental rights.

7 Department of Health, Welsh Office, Adoption - A Service for Children: A Consultative Document, {March 1996)
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3. Another option would be to recognise the simple adoption as having the
same effects in this State as it has in the State where it was made, that
is, the State of origin. This approach has been criticised as creating
uncertainty.® It would result in a system whereby adoptions from each
State of origin would have differing legal effects in Ireland. Until the
effect of an adoption from a particular country of origin had been
interpreted by the Irish courts, the effect of an individual adoption
would remain unclear. Furthermore, it might be difficult to obtain
information on the law concerning the effects of adoption in some states
of origin. Once the Convention has been fully implemented in all
Contracting States, however, an efficient system of communication
between Central Authorities should facilitate the gathering of
information on adoption laws, and this should alleviate to some extent
the problem of uncertainty.

The advantage of this approach is that it would ensure that the rights of
the natural parents, as they had been defined in the State of origin,
would not be circumscribed or defeated.

We are at this stage uncertain as to the most appropriate approach. We
provisionally recommend that the conversion option (option 1) should be employed
to the greatest extent possible. However, in the absence of the possibility of
conversion, we are not in favour of a complete veto on simple adoption, and in
such exceptional circumstances we provisionally recommend the approach adopted
in option three above. We do, however, have some concerns for the implications
of option 3 for the equal status of the child. We would welcome submissions on
this issue.

Adoptions effected in third countries

6.13  Article 27 refers only to the capacity of receiving states to convert full
adoptions into simple adoptions. Where Ireland is not the receiving State, there
is still an obligation under the Convention to recognise intercountry simple
adoptions effected in states party to the Convention; in these circumstances there
is no possibility of conversion to full adoption. Where, for example, an
intercountry adoption is effected in one Contracting State and recognised in
another, both of which recognise simple adoptions, and the family later settle in
Ireland, the recognition of the adoption in this country could create significant
difficulties. Ireland would be under an obligation to recognise the adoption.

6.14  There are several options.
L The adoption could be recognised as having the effects which it has in

the State of origin. This has the disadvantage of uncertainty, referred
to above, and the advantage of preserving existing rights and duties.

8 ibid., at para.4.33.
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2. The adoption could be recognised as having the effects which it has in
the receiving State. This would have the advantage that the adoption
would have the same effect as it had in the State where the child was
most recently habitually resident; considerations of continuity would
therefore favour this approach. Also, it may prove easier to gather
information on the effects of adoptions in receiving states than on the
effects in states of origin.

3. The minimum consequences of the adoption could be recognised under
Article 26.a and b. This has the disadvantage referred to above, that the
exact status of the child would remain unclear.

4, The method of implementation favoured by the UK, which faces similar
difficulties, is also of interest here. The UK has decided on a course of
recognising simple adoptions as full adoptions, but giving the natural
parents the right to apply for a contact order in relation to the child.
This is described as the most satisfactory solution in that it "puts the
child on the same footing as any other adopted child and gives it a clear
and permanent status under the law of the United Kingdom."

There are disadvantages to this approach. In the first place, it is
questionable whether it protects the rights of the natural parents fully.
More generally, the legal situation it creates, in relation to the
termination of the rights of the natural parents, is ambiguous.
Implementation by this means in Ireland would necessitate an
amendment of section 24 of the 1952 Act, in so far as it affects
Convention adoptions.'°

Our provisional recommendation is in favour of option two above.

Article 26.2

6.15  Article 26.2 deals with the status of children the subject of intercountry
adoptions. It does not stipulate the absolute equality of all adopted children, but
it provides that, where an adoption has the effect of a full adoption, the child
must enjoy "rights equivalent” to those of a child adopted under domestic law, in
all states where the adoption is recognised. The requirement of equal treatment,
therefore, applies only to full adoptions.

6.16  The Convention does not elaborate on the term "rights equivalent”.
However, the provision should be interpreted in the light of Article 21 of the
Convention on the Rights of the Child, 1989, which imposes a duty on states to
ensurc equivalent standards in national and intercountry adoption. 1In this

g ibid.
10 Section 24 states: "the [natural] mother or guardlan shall lose ail parental rights and be freed from all parental
duties with regard to the child upon the making of an adoption order."
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context, Article 26.2 may be interpreted narrowly as outlawing only direct
discrimination by the State, rather than creating rights in both public and private
law."

6.17 One area where it would be necessary to ensure equality of treatment
is in relation to nationality. Under the present law, where a child is adopted
abroad (by an Irish citizen) and that adoption is recognised and entered into the
Register by the Adoption Board, the child becomes an Irish citizen, subject to
the conditions of section 11 of the Irish Nationality and Citizenship Act, 1956."
In such a case, the child will enjoy equal rights, and Article 26.2 will be satisfied.

6.18  Where the adoptive parents are not Irish citizens, but are resident in
Ireland, the recognition of the adoption in Ireland would not automatically grant
the child citizenship. This may create an inequality between some children
adopted through intercountry adoption, and other adopted children; however it
is an inequality based solely on citizenship, not on the fact that the adoption was
made outside the State.

6.19  Article 26.3 conlains a proviso to the section as a whole, to the effect
that states may afford children more favourable treatment than that provided for
in the Article. This could in any case have been regarded as implicit in the
Article, and raises no further issues.

Article 27

6.20  The conversion procedure provided for in Article 27 raises the question
of the standard of consent which the natural parents will be required to give to
the conversion of the adoption to a full adoption.

6.21 Atrticle 27.b sets out the requirements for consent in terms of Article 4.c
and d. The consents required by Article 4 must have been given for the purpose
of an adoption which has the effect of terminating the pre-existing legal parent-
child relationship.

6.22  Indomestic adoptions, Irish law requires a very high standard of consent.
In many cases, the law of the State of origin may not be as exacting in its
requirements for consent as Irish law. To require the authorities of the State of
origin to comply with Irish procedures in obtaining consents would be to create
unnecessary complications. Against this, however, care must be taken that there
is no possibility of an adoption being converted to a full adoption without the
full, informed and free consent of the natural parents.

1 William Duncan, Confiict and Cooperation: The Approach to Confiicts of Law in the 1993 Hague Convention
on Intercountry Adoption, in Nigel Lowe and Gillian Douglas, ed., Families Across Frontiers (1996).

12 That section provides that the acquisition of cltizenship is conditional upon the adopter or, where the adoption
is by a married couple, elther spouse, being an irish citizen.
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6.23 Under the present law, contained in the 1991 Act, it is a condition for
the recognition of an adoption that consents be validly obtained under the law
of the State of origin. Where there is a simple adoption, however, the consents
of the natural parents to that adoption will not be sufficient. The consent must
be to the termination of the legal rights of the natural parents.

6.24  Under the Adoption (No. 2) Bill, 1996, where a natural parent gives
consent to the conversion of a simple adoption to a full adoption, this is sufficient
to allow for the recognition of the adoption in Irish law as a full adoption.'?

6.25 It is desirable that a specific standard of consent be established for cases
in which an adoption is converted from simple to full. Where the State of origin
is a party to the Convention, it is our provisional recommendation that Irish law
should be limited to requiring that the consent requirements of the State of onigin
be complied with, provided they are in accordance with Article 4.

13 Section 10 (a} (i}
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CHAPTER 7: GENERAL PROVISIONS
Article 28

7.01  Article 28 provides that the Convention does not affect any national law
of a State of origin which requires that the adoption take place within the State
of origin, or which prohibits a child from being placed for adoption abroad. Irish
law contains no such prohibition. Given the fact that Ireland is a State of origin
in only a few rare cases, there would appear to be no need to require all
adoptions to take place within Ireland.

Article 29

7.02  This provision regulates contact between the prospective adoptive
parents and those taking care of the child, in the early stages of the adoption
process.' Contact may occur only if it is within the family, or if it is in
accordance with conditions established by the authorities of the State. The
purpose of this provision is to prevent pressure being put on the natural parents
to give a child up for adoption.

7.03  In relation to Ireland as a receiving country, it has been the experience
to date that contact does often take place between the prospective adopters and
the natural parents, prior to the adoption. In some cases there may have been
an existing non-family relationship between the adopter and the child; this would
be the case, for example, in many adoptions by development workers. In Ireland,
it is generally the case that, during the assessment process, assessors seck to
establish whether the adoptive parents are open to communicating with the birth
parents. It has been the experience that such communication can be beneficial,
particularly in regard to issues of identity and culture. Ireland, as a receiving
country, would have little control over whether there would be contact in the
State of origin, and this would depend on the regulatory "conditions" set out by
states of origin.

704  Where Ireland is a country of origin the relevant health board or

accredited agency would have to ensure that no inappropriate contact occurs in
the early stages of the adoption process.

Article 30

705  The purpose of Article 30 is to ensure the preservation of information
relating to the origins of children adopted under the Convention. It stipulates

1 The {conditional) prohibition on contact applles where the assurances and consents required by Article 4 (a)
to {c} and Article 5 {c) have been obtained.
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that states must ensure that such information is preserved, and that the child has
access to it in accordance with the laws of the State.

706 It is already the practice of the Adoption Board to retain every
document and piece of correspondence in respect of adoptions and adoption
applications. There is a large number of files in the Board’s possession,
extending back to the first adoptions made in the State. Much of the information
on past adoptions is, however, contained in the records of adoption socicties. In
a small number of cases, information is in the possession of private individuals.
The status of records in the possession of bodies other than the Adoption Board,
the ownership of them and rights of access to them are unclear. In Article 30, the
duty to preserve information is on all "competent authorities"; this refers to more
than just the Central Authority. It would also place a duty on health boards or
accredited agencies to preserve information.

707  Article 30 requires that the State grant the adopted child access to
information concerning his or her origins; however, this is conditional only: "in
so far as is permitted by the laws of that State”. Under the present Irish law, an
adopted person has no right to be informed of the identity of his or her natural
parents. By section 22 (5) of the Adoption Act, 1952, the Adoption Board must
keep an index which allows connections to be traced between the Adopted
Childrens’ Register and the Register of Births? The same section provides,
however, that the index shall not be open for public inspection, and that details
shall only be released from it by order of a court or of the Adoption Board.
Such an order may only be made if it is in the best interests of the child.®* The
law of data protection also affects the position on the availability of this
information, where it is computerised; data protection regulations of 1989 state
that the provisions of section 22 (5) shall prevail in the interests of the data
subjects and other individuals concerned.*

Article 31

708  Article 31 addresses the issue of data protection. It provides that
personal data gathered under the Convention is to be used only for the purpose
for which it was originally gathered. This mirrors the Irish law of data
protection. Under section 2 of the Data Protection Act, 1988, it is provided that
"data shall be kept only for one or more specified and lawful purposes.” There

2 Supra para.1.12.

3 Adoption Act 1976, section 8. In PB v AL, [1996] 1 ILRM 154, Costeilo P heid, in reference to section 8, that:
"[t]his section not only prohibits orders made under s, 22 {5) of the Adoption Act, 1952 ... but also prohlbits the
court from making an order for discovery etc. or otherwise in relation to the giving or obtaining of information
from the Board. Thus, the section confers what in other contexts is referred to as ‘privilege’ on the Board in
respect of all its records. But this privilege is subject to one proviso - ... the best interests of any child".{ at
p.159).

4 Data Protection Act, 1988 (Restriction of Section 4} Regulations of 1989, SI No. 81 of 1989. See Robert Clark,
Data Protection Law in Ireland, (1880) p.80.

E] Section 2 (1) {(c} {}}.
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must be no use or disclosure of this data which would be incompatible with that
lawful purpose.® This law would only bind the Adoption Board in respect of all
records kept on computer; the Data Protection Act docs not apply in the case
of manual files.” However, section 8 of the Adoption Act, 1976 stipulates the
privacy of all records of the Adoption Board. It provides that a court may only
make an order for the release of information from the Adoption Board’s records
where it is satisfied that it is in the best interests of the child to do so.

Article 32

7.09  Article 32 stipulates that no one shall derive improper financial or other
gain from intercountry adoption. This provision echoes the prohibitions on
unauthorised payments in Article 4.c.(3) and d.(4)® and the stipulation, in Article
11.a, that adoption agencies be non-profit-making.® Also, Article 8 imposes a
duty on Central Authorities to prevent any improper gain in connection with
adoption.” Under Irish law, payments in respect of adoptions are
prohibited'" and it is stipulated that adoption societies be non-profit making,
although this does not prevent them {rom receiving some voluntary donations.'?

7.10  Article 32 goes on to limit payments to "reasonable professional fees”
(Article 32.2) and to prohibit "unreasonably high" remuneration of employees of
bodies involved in the adoption process (Article 32.3). The determination of
"reasonable " is left to individual Contracting States, and the Convention does not
prescribe any measures of cnforcement, or stipulate responsibility as to
supervision. This matter should be monitored by the Central Authority, in its
role in supervising health boards and accredited agencies.

Article 33

7.11  Article 33 makes provision for methods of enforcement. It states that,
where a "competent” authority is aware that the Convention is not being
respected in any way, it must inform the Central Authority, which must then take
"appropriate measurcs”. This imposes a duty on the Central Authority in respect
of both individual violations and attempted violations of the Convention, as well
as more systematic lack of respect for its provisions.™

-] Section 2 (1) (c) {ii).

7 Under section 1 of the Act, "Data’ means information in a form in which it can be processed.

8 Supra, paras.4.29 and 4.33.

9 Supra, paras.5.32-5.38.

10 Supra, paras.5.11-5.15,

11 1952 Act, section 42.

12 Supra, paras.5.33-5.34.

13 G Para Aranguren, Explanatory Report, in Proceedings of the Seventeenth Session of the Hague Conference

on Private International L aw, Tome |l, at para. 536.
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7.12 The obligation to take appropriate measures must be seen in the light
of Article 7.b, which places a duty on Central Authorities to directly, without
delegation, eliminate any obstacles to the application of the Convention.

7.13  Appropriate measures of enforcement to be taken would depend on the
nature of the violation. In respect of violations occurring in this State, at present
the Adoption Board has the power to deregister adoption societies, and to refuse
to recognise adoptions. In respect of violations which have occurred in the
course of an intercountry adoption, outside this jurisdiction, there are several
measures that the Board, as the Central Authority, could take. If the adoption
has not yet been completed, the Adoption Board could refuse to proceed with
the adoption, as is permitted under Article 17 (c). Where there was a serious
violation in respect of an adoption which had already taken place, for example
where it emerged that an adopted child had been abducted, or that payments had
been made to the child’s parents, recognition of the adoption could be refused
under Article 24, on the grounds that it would be manifestly contrary to the
public policy of the State. The Adoption Board also has the power to report
actions which constitute offenses under Part V of the 1952 Act. These include
the making of payments in respect of adoption and the furnishing of false
information to the Adoption Board, and are punishable by fines and
imprisonment.

7.14  Having regard to the above powers of enforcement, it would appear that
the Adoption Board already has adequate powers to police the Convention.

Article 35

7.15  This provision places a duty of the authorities of Contracting States to
act "expeditiously" in the adoplion process. At present, there are serious
problems with delays in assessments for intercountry adoption. This issue has
been discussed above.'

Article 39

7.16 Under Article 39.2, Contracting States may enter into bilateral
agreements with other Contracting States, in order to improve their application
of the Convention. Ireland already has a bilateral agreement with Romania.'®
In respect of any further bilateral agreements which Ireland may enter into, the
agreement must not derogate from certain sections of the Convention, and a copy
must be transmitted to the depository of the Convention,

14 Supra, paras.2.09-2.12.
15 Supra, paras.2.22-2.25.
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CHAPTER 8: EXTENT OF APPLICATION OF THE CONVENTION

8.01 In this chapter, we consider briefly the extent of application of the rules
and procedures established by Ireland in its implementation of the 1993
Convention. The scope of application of the Convention itself is determined by
its terms. It will be a question for Ireland, however, how far the new procedures,
administrative structures, and rules for recognition of adoptions, should be
extended to apply to adoptions not strictly within the terms of the Convention.
This question arises, first, in the context of retrospectivity.

Retrospectivity

8.02 It would be possible for Ireland to apply the rules of the Convention, as
implemented in Irish law, to adeptions which took place before the Convention
was ratified, or which had at least been begun at that time. Several distinct
categories must be examined.

8.03 1. Existing Convention adoptions between third states

Under Article 23, Ireland would probably be obliged to recognise adoptions
which had taken place between two Contracting States before Ireland ratified the
Convention, since these would be adoptions carried out under and in accordance
with the Convention. There would, in any case, be no policy reason why such
adoptions should not be recognised, since they would have been subject to all the
necessary safeguards and procedures.

804 2 Existing adoptions in which Ireland is the receiving State or
State of origin

This may be:

1. Where the adoption order has already been made at the time of
ratification; or

2. Where the adoption process has been begun at the date of ratification
of the Convention, but the adoption order has not yet been made.

8.05  Article 41 is the relevant provision here. It states that the Convention
applies "in every case where an application pursuant to Article 14 has been
received after the Convention has entered into force in the receiving State and
the State of origin". The effect of Article 41 is that, in an adoption involving
Ireland, where prospective adoptive parents had already made an application to
adopt at the date of Ircland’s ratification of the Convention, the provisions of the
Convention need not be applied to that adoption process, and the adoption need
not be recognised under the Convention procedure.
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806  Therefore, the Convention does not apply to adoptions involving Ireland
which either took place before the Convention was ratified, or for which the
adoption process was already underway at the time of ratification. Nevertheless,
it would be possible for Ireland, in its national law, unilaterally to extend the
application of some of the Convention rules to such adoptions, under certain
circumstances.

8.07  Retrospective application might, for example, make possible the
recognition of some simple adoptions which are at present not recognised in this
country. This would benefit children, already resident in Ireland, who have been
adopted abroad through unrecognised simple adoptions.

8.08  In principle, the recognition of the maximum number of existing
adoptions possible, within the necessary legal constraints, must be regarded as
desirable, in the interests of the child. There would be considerable difficulties
attached to the retrospective recognition of simple adoptions, however. The 1993
Convention is based on a carefully regulated and monitored adoption process, at
the conclusion of which an adoption, provided it creates a permanent parent-
child relationship, is given automatic recognition. In the case of an adoption
which has taken place, or begun, before the Convention procedures have been
put in place, equivalent safeguards may not have been applied. Documentation
and consents, required under the Convention, may not have been obtained, or it
may be difficult to obtain evidence of them. The rights of the natural parents
must not be discounted in a desire to provide greater recognition to foreign
adoptions. In the light of this, it would not be possible to justify automatic
recognition of existing adoptions from Contracting States on the same basis as
Convention adoptions.

8.09 A better approach would be to apply the Convention definition of
adoption in such cases, but to make separate legislative provision, which would
allow the adoption to be recognised under the expanded definition, but only
where there was evidence that certain standards had been met in the adoption
process. These standards would be based on the standards of the Convention,
Documentation from the State of origin authorities would be required, verifying
good practice in the adoption, and proof of consents would also be necessary.
This approach could be seen as repeating the 1991 Act’s imposition of strict
criteria for recognition. However, the test would not be as exclusionary as that
in the 1991 Act or the 1996 Bill, and would be based on good practice, rather
than on the legal effect of the adoption.

8.10  Under such an approach, the effects of the adoption in Irish law could
be, as outlined in Chapler 4, either:

1. That the adoption would have the effect it had in the State of origin; or

2. That the adoption would have the minimum effect possible under the
Convention, recognition of the legal parent-child relationship between
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the child and adoptive parents, and of the parental responsibility of the
adoptive parents for the child.

811  There is a further option, if the implementing legislation contains a
procedure by which simple adoptions can be converted in Ireland to full
adoptions under Article 27. The conversion procedure could be applied to
existing adoptions, and the present definition of a recognisable adoption (in the
1991 Act) left intact for the purposes of such adoptions. Existing unrecognised
simple adoptions could be converted in Ireland to full adoptions under Irish law
on the production of consents from the natural parents to such conversion. This
procedure would have the advantage that there would not be any concern that
the rights of the natural parents had been disregarded. It would give the children
concerned equal status to children adopted under Irish law, and would effectively
assimilate such adoptions into the existing legal structure of adoption. The
disadvantage of this approach, however, would be that the necessary consents
may not be obtainable in some cases, and so some adoptions may still be left
unrecognised.

Non-Convention States.

812  The question also arises as to whether Ireland should apply procedures,
developed in the implementation of the Convention, to adoptions from non-
contracting states. Under the Convention itself, the rules and procedures will
clearly only apply to Contracting States. Again, however, there is the possibility
that Ireland could, of its own accord, apply some of the procedures as set out in
the implementing legislation to adoptions from non-contracting states of origin,
by bilateral agreement with those states.

8.13 A more difficult question is whether, in the absence of bilateral
agreement, any of the Convention principles should be applied to adoptions from
non-contracting states, replacing the present law as contained in the Adoption
Act, 1991. There are several possible approaches.

1. Irish law could apply the wider Convention definition of a recognisable
adoption as any adoption that creates a "permanent parent-child
relationship”, to non-Convention states. The law would have to impose
an additional layer of regulation in respect of non-Convention states,
however, prior to the recognition of their adoptions here. Recognition
of an adoption would have to be based on evidence of standards
equivalent to those in the Convention, and proof of consents would have
to be forwarded from the State of origin. The drawback of this
approach is that to some extent it resembles the stricter definition of
recognisable adoptions in the 1991 Act and 1996 Bill. The only
difference would be that the criteria for recognition would be primarily
concerned with good procedure, rather than degree of identity to an
Irish adoption.
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2. The second possible approach is more grounded in procedure. It would
require parents adopting from a non-Convention State to submit the
necessary documentation, demonstrating good practice in the adoption,
to the Adoption Board, prior to the making of the adoption order in the
State of origin. The Adoption Board could then examine this
documentation, which would include consents, and ensure that it was in
order. If the documentation was not satisfactory, the Adoption Board
would have the power, similar to that under Article 17 of the
Convention, to prevent the adoption from proceeding. Immigration
clearance for the child to enter Ireland would only be given where the
adoption had been declared to be satisfactory under this procedure. In
this system, an adoption which, in the opinion of the Adoption Board,
would not be capable of recognition in Irish law, would be unlikely to
proceed to the placement stage and would certainly not proceed to the
stage wherc the child was transferred to Ireland. Any adoption which
did so proceed would be recognisable in Irish law. The advantage of the
procedure is that it allows any difficulties to be dealt with prior to the
making of the adoption order.

Under this procedure, whether an adoption was recognisable could be
determined either:

a. By the broad definition of adoption contained in Article 2 of
the Convention; or

b. By the present definition in the 1991 Act (or the definition as
amended by the 1996 Bill).

If the latter definition were to be applied, adoptions could be vetoed by
the Adoption Board on the grounds that they did not have sufficient
identity with an Irish adoption as defined in the legislation.

If the former, wider, definition were employed, the adoption could not
be vetoed by virtue alone of the fact that the adoption was a simple
adoption. It could only be vetoed on the grounds of poor practice.

8.14 We provisionally recommend that the Article 27 conversion mechanism be
made applicable retrospectively to adoptions which have not been entitled to
recognition, because they did not have the effect of terminating the legal relationship
between the child and the biological family. In making this provisional
recommendation, we emphasise the requirement that the appropriate consents must
have been obtained.

8.15 We further provisionally recommend that the same mechanism continue to
be available in future for non-Convention adoptions which are not entitled fo
recognition because they do not have the effect of terminating the legal relationship
between the child and the biological family. Again, we emphasise the requirement
that the appropriate consents must have been obtained. We recognise that there
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may be difficulties with the application of this procedure to non-Convention
adoptions, and we welcome submissions on this issue.

Adoptions by Non-Irish Residents in Non-Contracting States

816  Consideration could also usefully be given to extending the recognition
standards contained in the Convention to adoptions effected abroad, in favour
of persons habitually resident outside Ireland, in a State not a party to the
Convention. At present, to be recognised in Ireland, such adoptions must satisfy
the test of a recognisable adoption under the 1991 Act. This test would seem to
be unduly onerous in relation to such adoptions. A more practical approach
might be to recognise these adoptions as having the effect which they had in the
State in which the adoptive parents were habitually resident at the time of the
adoption. This would be similar to the approach discussed above in relation to
Convention adoptions in which Ireland is not involved as a State of origin or
receiving State. While we recognise that this may create a degree of uncertainty
we believe that it is the best course to follow, having regard to the paramount
importance of the rights of the child. We provisionally recommend that the
definition of foreign adoption in section 1 of the 1991 Act should not apply to an
adoption recognised under sections 2, 3 and 4 (i.e. on the basis of the domicile or
residence of the adopting parents in the State of Adoption) and that such adoptions
should be entitled to recognition except where recognition would be manifestly
contrary to public policy, taking into account the best interests of the child. In any
such case, where the adoption does not have the effect of terminating the pre-existing
legal relationship between the child and the mother or father, the effects of the
adoption should be the same as they were in the State where the adoption was
granted. In all other cases, the adoption should be treated as if it were made in
Ireland.
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SUMMARY OF PROVISIONAL RECOMMENDATIONS

Implementation of the Convention

1.

While the Convention itself and key elements of its implementation
should be set out in the implementing Act, we provisionally recommend
that much of the detail of the procedures to be {ollowed by the various
authorities should be set aut in regulations. (para. 4.01)

Ireland as a State of Origin

2.

The Commission provisionally recommends that the rule in section 40 of
the Adoption Act, 1952, that no child may be removed from the
jurisdiction without the consent of a parent, guardian or relative, should
apply to all children who are habitually resident in the State. (para. 4.23)

The Commission’s provisional view is that, where Ireland is the State of
origin in a Convention adoption, the same criteria of adoptability should
be applied to children who are entrusted to prospective adoptive parents
for adoption outside the jurisdiction, as are applied to children in
domestic adoptions. (para. 4.25)

The Commission provisionally recommends that the basic requirements
for consent in domestic adoptions be extended, in the implementing
legislation, to cover the sending of a child for adoption abroad. (para.
431)

The Commission provisionally recommends that the duty to consult the
child where appropriate should be set out in legislation and should apply
to all adoptions in which Ireland is the State of origin, whether the
adoptions are made in Ireland, or are to be made abroad. (para. 4.34)

Ireland as a Receiving State

6.
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We provisionally recommend that, as a general principle in the case of
Convention adoptions, where Ireland is the receiving State, the
determination of the child’s eligibility for adoption made by the
competent authorities of the State of origin under Article 4.a, should be
accepted by the Irish authorities. This would apply where the Adoption
Board makes an adoption order, as well as where the adoption takes
place abroad. The Irish authorities should not, as a general principle,
object to the adoption proceeding, under Article 17.c, on the sole
ground that the child is not eligible for adoption under Irish domestic
law. We recognise that, for constitutional reasons, some flexibility in the
drafting of these principles may be necessary. (para. 4.40)



10.

11.

We provisionally recommend that, where Ireland is the receiving State
under the Convention, the determination of the competent authorities of
the State of origin in accordance with Article 4. ¢ and d, of the
sufficiency of consents should, as a general principle, be accepted by the
Irish authorities. This should be the case whether the adoption is to be
effected in Ireland or in the State of origin. (para. 4.45)

The Commission provisionally recommends that the provision of
counselling services to prospective adoptive parents be placed on a
statutory footing, in order to comply fully with Article 5.b of the
Convention and that an obligation should be placed on health boards
and accredited agencies to inform prospective adoptive parents of the
availability of counselling services. (para. 4.49)

In relation to immigration clearances for intercountry adopted children,
we provisionally recommend:

(a) that a separate clearance should be issued in respect of each
particular child to be brought into the country (this should apply
whether the child is to be adopted abroad or in the State);

(b) that, upon entry into the State with the child, the (prospective)
adoptive parents should be under a legal obligation to inform the
authorities of the identity of the child; and

(o) that it should be an offence to fail to furnish information in
accordance with (b) above, or to use or attempt to use an immigration
clearance to obtain entry for more than one child. (para. 4.55)

We provisionally recommend that in determining whether to grant an
immigration clearance to a child the subject of an intercounty adoption,
the Department of Justice should work in close co-operation with the
Central Authority and the concerned health board or accredited agency.
(para. 5.69)

It is provisionally recommended that provision be made for the granting
of a right of permanent residency to children adopted by foreign
nationals habitually resident in Ireland, subject to such safeguards as
may be necessary to avoid abuse of the immigration process. (para. 4.58)

Administration and Procedures

12.

We provisionally recommend that the Adoption Board be made the
Central Authority for Ireland, with delegation of some of its functions
to health boards and accredited agencies. (para. 5.07)
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13.

14.

15.

16.

17.

18.

19.

20.

21.
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We provisionally recommend that the Child Care Act, 1991 should be
amended to place a statutory duty on health boards to provide post-
adoption services, for both domestic and intercountry adoptions.
(para.5.21)

We provisionally recommend that the Minister for Health, in
consultation with the Adoption Board, establish standards of
competence for all bodies administering intercountry adoption, and that
provision be made for the accreditation by the Adoption Board of
agencies to administer Convention and other intercountry adoptions.
These agencies should be subject to regulation and supervision by the
Adoption Board under the Adoption Act, 1952. (para. 5.31)

We provisionally recommend clarification, in statute or regulation, of the
exact nature of the charitable status required in respect of adoption
societies; a provision expressly requiring them to be non-profit-making
would ensure compliance with Article 11. (para. 5.35)

We provisionally recommend that accredited agencies and health boards
be permitted to levy some reasonable charges for intercountry services.
The level of service provided by the agencies must not be dependent on
any such payments. (para 5.39)

We provisionally recommend the development of a procedure whereby
the Adoption Board may grant authorization, subject to pre-determined
standards, for an overseas agency to carry out specified functions in
Ireland in respect of intercountry adoption. (para. 5.42)

We provisionally recommend, that, where Ircland is a receiving State,
prospective adoptive parents should formally make their application
directly to the Adoption Board, with a copy of the application to the
relevant health board or accredited adoption agency. (para. 5.45)

We provisionally recommend that, where Ireland is the receiving State,
the report provided for in Article 16 should be received by the Adoption
Board, with copies sent immediately to the relevant health board or
accredited agency. Where Ireland is the State of origin, the report
should be prepared by the relevant health board or agency and a copy
supplied to the Adoption Board. (para. 5.52)

Where Ireland is the State of origin, the determination under Article 16
that the placement is in the child’s best interests should, in our
provisional opinion, be made by the Adoption Board. (para 5.56)

Where Ireland is the State of origin, the function of confirming the
consent of the prospective adoptive parents under Article 17.a should,
in our provisional opinion, be performed by the health board or
accredited agency. (para. 5.57)



22,

23.

24,

25.

We recommend provisionally that implementing regulations should
provide that, where Ireland is the State of origin in a Convention
adoption, the approval of the Central Authority of the receiving country
must be obtained before the child can be entrusted for adoption. (para.
5.59)

Where Ireland is the receiving State in an intercountry adoption, the
Commission provisionally recommends that the body to approve the
entrustment of the child to the prospective adoptive parents under
Article 17.b should be the relevant health board or adoption agency.
The decision of the health board or adoption agency to give or withhold
their approval under Article 17.b should be subject to a right of appeal
to the Adoption Board, within a reasonable time limit. (para. 5.60)

We provisionally recommend that the Adoption Board be given the
responsibility of deciding whether agreement should be given, under
Article 17.c, to the adoption proceeding to the placement stage. (para.
5.63)

We provisionally recommend that the function of ensuring the safe
transfer of the child under Article 19.2 be delegated, in the Irish system,
to health boards or accredited agencies. (para. 5.73)

We provisionally recommend that, upon ratification of the Convention,
Ireland should make the declaration provided for in Article 22.4, to the
effect that adoptions involving children habitually resident in the State
may only take place where the arrangements are made by public or
accredited bodies. (para. 5.84)

Recognition and Effects of Adoptions

27.

29.

We provisionally recommend that the body most fitted to certify an
adoption in accordance with Article 23.1 would be the Central
Authority, the Adoption Board. (para. 6.03)

We provisionally recommend that, where Ireland is the receiving State
in a simple adoption, then, in as many cases as possible, the adoption
should be converted to a full adoption under Article 27. However, in
the absence of the possibility of conversion, we are not in favour of a
complete veto on simple adoption, and in such exceptional circumstances
we provisionally recommend that the adoption be recognised as having
the same effects as it has in the State of origin. (para. 6.12)

Where Ireland is neither the receiving State nor the State of origin in an
adoption between two Contracting States, we provisionally recommend
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30.

31

32.

33.
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that the adoption be recognised as having the effects which it has in the
receiving State. (para. 6.14)

Where an adoption is converted from a simple adoption to a full
adoption under the Article 27 procedure, and where the State of origin
is a party to the Convention, it is our provisional recommendation that
Irish law should be limited to requiring that the consent requirements
of the State of origin be complied with, provided they are in accordance
with Article 4. (para. 6.25)

We provisionally recommend that the Article 27 conversion mechanism
be made applicable retrospectively to adoptions which have not been
entitled to recognition, because they did not have the effect of
terminating the legal relationship between the child and the biological
family. In making this provisional recommendation, we emphasise the
requirement that the appropriate consents must have been obtained.
(para. 8.14)

We further provisionally recommend that the same mechanism continue
to be available in future for non-Convention adoptions which are not
entitled to recognition because they do not have the effect of terminating
the legal relationship between the child and the biological family.
Again, we emphasise the requirement that the appropriate consents must
have been obtained. (para. 8.15)

We provisionally recommend that the definition of foreign adoption in
section 1 of the 1991 Act should not apply to an adoption recognised
under sections 2, 3 and 4 of that Act (i.e. on the basis of the domicile
or residence of the adopting parents abroad, in the State in which the
adoption was effected) and that such adoptions should be entitled to
recognition except where recognition would be manifestly contrary to
public policy, taking into account the best interests of the child. In any
such case, where the adoption does not have the effect of terminating
the pre-existing legal relationship between the child and the mother or
father, the effects of the adoption should be the same as they were in
the State where the adoption was granted. In all other cases, the
adoption should be treated as if it were made in Ireland. (para. 8.16)
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APPENDIX I

CONVENTION ON PROTECTION OF CHILDREN AND CO-OPERATION IN
RESPECT OF INTERCOUNTRY ADOPTION

The States signatory to the present Convention,

Recognizing that the child, for the full and harmonious development of his or her
personality, should grow up in a family environment, in an atmosphere of
happiness, love and understanding,

Recalling that each State should take, as a matter of priority, appropriate
measures to enable the child to remain in the care of his or her family of origin,

Recognizing that intercountry adoption may offer the advantage of a permanent
family to a child for whom a suitable family cannot be found in his or her State
of origin,

Convinced of the necessity to take measures to ensure that intercountry adoptions
are made in the best interests of the child and with respect for his or her
fundamental rights, and to prevent the abduction, the sale of, or traffic in
children,

Desiring to establish common provisions to this effect, taking into account the
principles set forth in international instruments, in particular the United Nations
Convention on the Rights of the Child, of 20th November 1989, and the United
Nations Declaration on Social and Legal Principles relating to the Protection and
Welfare of Children, with Special Reference to Foster Placement and Adoption
Nationally and Internationally (General Assembly Resolution 41/85, of 3rd
December 1986),

Have agreed upon the following provisions-

CHAPTER 1 - SCOPE OF THE CONVENTION

Atticle 1

The objects of the present Convention are-

a to establish safeguards to ensure that intercountry adoptions take place
in the best interests of the child and with respect for his or her
fundamental rights as recognized in international law;

b to establish a system of co-operation amongst Contracting States to

ensurc that those safeguards are respected and thereby prevent the
abduction, the sale of, or traffic in children;
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Article 2

1

Article 3

to secure the recognition in Contracting States of adoptions made in
accordance with the Convention.

The Convention shall apply where a child habitually resident in one
Contracting State ('the State of origin’) has been, is being, or is to be
moved to another Contracting State ('the receiving State’) either after his
or her adoption in the State of origin by spouses or a person habitually
resident in the receiving State, or for the purposes of such an adoption
in the receiving State or in the State of origin.

The Convention covers only adoptions which create a permanent parent-
child relationship.

The Convention ceases to apply if the agreements mentioned in Article 17,sub-
paragraph ¢, have not been given before the child attains the age of eighteen

years.

CHAPTER II - REQUIREMENTS FOR INTERCOUNTRY ADOPTIONS

Article 4

An adoption within the scope of the Convention shall take place only if the
competent authorities of the State of origin-

a

b

()

have established that the child is adoptable;

have determined, after possibilities for placement of the child within the
State of origin have been given due consideration, that an intercountry
adoption is in the child’s best interests;

have ensured that

the persons, institutions and authoritics whose consent is necessary for
adoption, have been counselled as may be necessary and duly informed
of the effects of their consent, in particular whether or not an adoption
will result in the termination of the legal relationship between the child
and his or her family of origin,
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3)

4)
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4)

Article 5

such persons, institutions and authorities have given their consent freely,
in the required legal form, and expressed or evidenced in writing,

the consents have not been induced by payment or compensation of any
kind and have not been withdrawn, and

the consent of the mother, where required, has been given only after the
birth of the child; and

have ensured, having regard to the age and degree of maturity of the
child, that

he or she has been counselled and duly informed of the effects of the
adoption and of his or her consent to the adoption, where such consent
is required,

consideration has been given to the child’s wishes and opinions,
the child’s consent to the adoption, where such consent is required, has
been given freely, in the required legal form, and expressed or evidenced

in writing, and

such consent has not been induced by payment or compensation of any
kind.

An adoption within the scope of the Convention shall take place only if the
competent authorities of the receiving State-

a

have determined that the prospective adoptive parents are eligible and
suited to adopt;

have ensured that the prospective adoptive parents have been counselled
as may be necessary; and

have determined that the child is or will be authorized to enter and
reside permanently in that State,

CHAPTER III - CENTRAL AUTHORITIES AND ACCREDITED BODIES

Article 6

1
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A Contracting State shall designate a Central Authority to discharge the
duties which are imposed by the Convention upon such authorities.



2 Federal States, States with more than one system of law or States having
autonomous territorial units shall be free to appoint more than one
Central Authority and to specify the territorial or personal extent of
their functions. Where a State has appointed more than one Central
Authority, it shall designate the Central Authority to which any
communication may be addressed for transmission to the appropriate
Central Authority within that State.

Article 7
1 Central Authorities shall co-operate with each other and promote co-
operation amongst the competent authorities in their States to protect

children and to achieve the other objects of the Convention.

2 They shall take directly all appropriate measures to -

a provide information as to the laws of their States concerning adoption
and other general information, such as statistics and standard forms;

b keep one another informed about the operation of the Convention and,
as far as possible, eliminate any obstacles to its application.

Article 8

Central Authorities shall take, directly or through public authorities, all
appropriate measures to prevent improper financial or other gain in connection
with an adoption and to deter all practices contrary to the objects of the
Convention.

Article 9

Central Authorities shall take, directly or through public authorities or other
bodies duly accredited in their State, all appropriate measures, in particular to -

a collect, preserve and exchange information about the situation of the
child and the prospective adoptive parents, so far as is necessary to
complete the adoption;

b facilitate, follow and expedite proceedings with a view to oblaining the
adoption;
c promote the development of adoption counselling and post-adoption

services in their States;
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d provide each other with general evaluation reports about experience with
intercountry adoption;

e reply, in so far as is permitted by the law of their State, to justified
requests from other Central Authorities or public authorities for
information about a particular adoption situation.

Article 10

Accreditation shall only be granted to and maintained by bodies demonstrating

their competence to carry out properly the tasks

with which they may be entrusted.

Article 11

An accredited body shall -

a pursue only non-profit objectives according to such conditions and
within such limits as may be established by the competent authorities of
the State of accreditation;

b be directed and staffed by persons qualified by their ethical standards
and by training or experience to work in the field of intercountry
adoption; and

c be subject to supervision by competent authorities of that State as to its
composition, operation and financial situation.

Article 12

A body accredited in one Contracting State may act in another Contracting State

only if the competent authorities of both States have authorized it to do so.

Article 13

The designation of the Central Authorities and, where appropriate, the extent of

their functions, as well as the names and addresses of the accredited bodies shall

be communicated by each Contracting State to the Permanent Burcau of the
Hague Conference on Private International Law.
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CHAPTER IV - PROCEDURAL REQUIREMENTS IN INTERCOUNTRY
ADOPTION

Article 14

Persons habitually resident in a Contracting State, who wish to adopt a child
habitually resident in another Contracting State, shall apply to the Central
Authority in the State of their habitual residence.

Article 15

1

If the Central Authority of the receiving State is satisfied that the
applicants are ecligible and suited to adopt, it shall prepare a report
including information about their identity, eligibility and suitability to
adopt, background, family and medical history, social environment,
reasons for adoption, ability to undertake an intercountry adoption, as
well as the characteristics of the children for whom they would be
qualified to care.

It shall transmit the report to the Central Authority of the State of
origin.

Article 16

1

If the Central Authority of the State of origin is satisfied that the child
is adoptable, it shall -

prepare a report including information about his or her identity,
adoptability, background, social environment, family history, medical
history including that of the child’s family, and any special needs of the
child;

give due consideration to the child’s upbringing and to his or her ethnic,
religious and cultural background;

ensure that consents have been obtained in accordance with Article 4;
and

determine, on the basis in particular of the reports relating to the child

and the prospective adoptive parents, whether the envisaged placement
is in the best interests of the child.

It shall transmit to the Central Authority of the receiving State its report
on the child, proof that the necessary consents have been obtained and
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the reasons for its determination on the placement, taking care not to
reveal the identity of the mother and the father if, in the State of origin,
these identities may not be disclosed.

Article 17

Any decision in the State of origin that a child should be entrusted to prospective
adoptive parents may only be made if -

the Central Authority of that State has ensured that the prospective
adoptive parents agree;

the Central Authority of the receiving State has approved such decision,
where such approval is required by the law of that State or by the
Central Authority of the State of origin;

the Central Authorities of both States have agreed that the adoption may
proceed; and

it has been determined, in accordance with Article 5, that the
prospective adoptive parents are eligible and suited to adopt and that
the child is or will be authorized to enter and reside permanently in the
receiving State.

Article 18

The Central Authorities of both States shall take all necessary steps to obtain
permission for the child to leave the State of origin and to enter and reside
permanently in the receiving State.

Article 19

1
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The transfer of the child to the receiving State may only be carried out
if the requirements of Article 17 have been satisfied.

The Central Authorities of both States shall ensure that this transfer
takes place in secure and appropriate circumstances and, if possible, in
the company of the adoptive or prospective adoptive parents.



3 If the transfer of the child does not take place, the reports referred to
in Articles 15 and 16 are to be sent back to the authorities who
forwarded them.

Article 20

The Central Authorities shall keep each other informed about the adoption
process and the measures taken to complete it, as well as about the progress of
the placement if a probationary period is required.

Article 21

1

Where the adoption is to take place after the transfer of the child to the
receiving State and it appears to the Central Authority of that State that
the continued placement of the child with the prospective adoptive
parents is not in the child’s best interests, such Central Authority shall
take the measures necessary to protect the child, in particular-

to cause the child to be withdrawn from the prospective adoptive
parents and to arrange temporary care;

in consultation with the Central Authority of the State of origin, to
arrange without delay a new placement of the child with a view to
adoption or, if this is not appropriate, to arrange alternative long-term
care; an adoption shall not take place until the Central Authority of the
State of origin has been duly informed concerning the new prospective
adoptive parents;

as a last resort, to arrange the return of the child, if his or her interests
SO require,

Having regard in particular to the age and degree of maturity of the
child, he or she shall be consulted and, where appropriate, his or her
consent obtained in relation to measures to be taken under this Article.

Article 22

1

The functions of a Central Authority under this Chapter may be
performed by public authorities or by bodies accredited under Chapter
I11, to the extent permitted by the law of its State.



Any Contracling State may declare to the depositary of the Convention
that the functions of the Central Authority under Articles 15 to 21 may
be performed in that State, to the extent permitted by the law and
subject to the supervision of the competent authorities of that State, also
by bodies or persons who -

meet the requirements of integrity, professional competence, experience
and accountability of that State; and

are qualified by their ethical standards and by training or experience to
work in the field of intercountry adoption.

A Contracting State which makes the declaration provided for in
paragraph 2 shall keep the Permanent Bureau of the Hague Conference
on Private International Law informed of the names and addresses of
these bodies and persons.

Any Contracting State may declare to the depositary of the Convention
that adoptions of children habitually resident in its territory may only
take place if the functions of the Central Authorities are performed in
accordance with paragraph 1.

Notwithstanding any declaration made under paragraph 2, the reports
provided for in Articles 15 and 16 shall, in every case, be prepared
under the responsibility of the Central Authority or other authorities or
bodies in accordance with paragraph 1.

CHAPTER V - RECOGNITION AND EFFECTS OF THE ADOPTION

Article 23

1
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An adoption certified by the competent authority of the State of the
adoption as having been made in accordance with the Convention shall
be recognized by operation of law in the other Contracting States. The
certificate shall specify when and by whom the agreements under Article
17, sub-paragraph ¢, were given.

Each Contracting State shall, at the time of signature, ratification,
acceptance, approval or accession, notify the depositary of the
Convention of the identity and the functions of the authority or the
authorities which, in that State, are competent to make the certification.
It shall also notify the depositary of any modification in the designation
of these authorities.



Article 24

The recognition of an adoption may be refused in a Contracting State only if the
adoption is manifestly contrary to its public policy, taking into account the best
interests of the child.

Article 25

Any Contracting State may declare to the depositary of the Convention that it
will not be bound under this Convention to recognize adoptions made in
accordance with an agreement concluded by application of Article 39, paragraph

2.

Article 26

1 The recognition of an adoption includes recognition of

a the legal parent-child relationship between the child and his or her
adoptive parents;

b parental responsibility of the adoptive parents for the child;

c the termination of a pre-existing legal relationship between the child and
his or her mother and father, if the adoption has this effect in the
Contracting State where it was made.

2 In the case of an adoption having the effect of terminating a pre-existing
legal parent-child relationship, the child shall enjoy in the receiving
State, and in any other Contracting State where the adoption is
recognized, rights equivalent to those resulting from adoptions having
this effect in each such State.

3 The preceding paragraphs shall not prejudice the application of any
provision more favourable for the child, in force in the Contracting State
which recognizes the adoption.

Article 27

1 Where an adoption granted in the State of origin does not have the
effect of terminating a pre-existing legal parent-child relationship, it may,
in the receiving State which recognizes the adoption under the
Convention, be converted into an adoption having such an effect -

a if the law of the receiving State so permits; and



b if the consents referred to in Article 4, sub-paragraphs ¢ and d, have
been or are given for the purpose of such and adoption.

2 Article 23 applies to the decision converting the adoption.

CHAPTER VI - GENERAL PROVISIONS

Article 28

The Convention does not affect any law of a State of origin which requires that
the adoption of a child habitually resident within that State take place in that
State or which prohibits the child’s placement in, or transfer to, the receiving
State prior to adoption.

Article 29

There shall be no contact between the prospective adoptive parents and the
child’s parents or any other person who has care of the child until the
requirements of Article 4, sub-paragraphs a to ¢, and Article 5, sub-paragraph
a, have been met, unless the adoption takes place within a family or unless the
contact is in compliance with the conditions established by the competent
authority of the State of origin.

Article 30

1 The competent authorities of a Contracting State shall ensure that
information held by them concerning the child’s origin, in particular
information concerning the identity of his or her parents, as well as the
medical history, is preserved.

2 They shall ensure that the child or his or her representative has access
to such information, under appropriate guidance, in so far as is
permitted by the law of that State.

Article 31
Without prejudice to Article 30, personal data gathered or transmitted under the

Convention, especially data referred to in Articles 15 and 16, shall be used only
for the purposes for which they were gathered or transmitted.
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Article 32

1 No one shall derive improper financial or other gain from an activity
related to an intercountry adoption.

2 Only costs and expenses, including reasonable professional fees of
persons involved in the adoption, may be charged or paid.

3 The directors, administrators and employees of bodies involved in an
adoption shall not receive remuneration which is unreasonably high in
relation to services rendered.

Article 33

A competent authority which finds that any provision of the Convention has not

been respected or that there is a serious risk that it may not be respected, shall

immediately inform the Central Authority of its State. This Central Authority
shall be responsible for ensuring that appropriate measures are taken.

Article 34

If the competent authority of the State of destination of a document so requests,
a translation certified as being in conformity with the original must be furnished.
Unless otherwise provided, the costs of such translation are to be borne by the
prospective adoptive parents.

Article 35

The competent authorities of the Contracting States shall act expeditiously in the
process of adoption.

Article 36

In relation to a State which has two or more systems of law with regard to
adoption applicable in different territorial units -

a any reference to habitual residence in that State shall be construed as
referring to habitual residence in a territorial unit of that State;

b any reference to the law of that State shall be construed as referring to
the law in force in the relevant territorial unit;
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c any reference to the competent authorities or to the public authorities
of that State shall be construed as referring to those authorized to act
in the relevant territorial unit;

d any reference to the accredited bodies of that State shall be construed
as referring to bodies accredited in the relevant territorial unit.

Article 37

In relation to a State which with regard to adoption has two or more systems of
law applicable to different categories of persons, any reference to the law of that
State shall be construed as referring to the legal system specified by the law of
that State.

Article 38

A State within which different territorial units have their own rules of law in
respect of adoption shall not be bound to apply the Convention where a State
with a unified system of law would not be bound to do so.

Article 39

The Convention does not affect any international instrument to which
Contracling States are Parties and which contains provisions on matters
governed by the Convention, unless a contrary declaration is made by
the States Partics to such instrument.

Any Contracting State may enter into agreements with one or more
other Contracting States, with a view to improving the application of the
Convention in their mutual relations. These agreements may derogate
only from the provisions of Articles 14 to 16 and 18 to 21. The States
which have concluded such an agreement shall transmit a copy to the
depositary of the Convention.

Article 40

No reservation to the Convention shall be permitted.

Article 41

The Convention shall apply in every case where an application pursuant to
Article 14 has been received after the Convention has entered into force in the
receiving State and the State of origin.
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Article 42

The Secretary General of the Hague Conference on Private International Law
shall at regular intervals convene a Special Commission in order to review the
practical operation of the Convention.

CHAPTER VII - FINAL CLAUSES

Article 43

1

The Convention shall be open for signature by the States which were
Members of the Hague Conference on Private International Law at the
time of its Seventeenth Session and by the other States which
participated in that Session.

It shall be ratified, accepted or approved and the instruments of
ratification, acceptance or approval shall be deposited with the Ministry
of Foreign Affairs of the Kingdom of the Netherlands, depositary of the
Convention.

Article 44

1

Any other State may accede to the Convention after it has entered into
force in accordance with Article 46, paragraph 1.

The instrument of accession shall be deposited with the depositary.

Such accession shall have effect only as regards the relations between
the acceding State and those Contracting States which have not raised
an objection to its accession in the six months after the receipt of the
notification referred to in sub-paragraph b of Article 48. Such an
objection may also be raised by States at the time when they ratify,
accept or approve the Convention after an accession. Any such
objection shall be notified to the depositary.

Article 45

1

If a State has two or more territorial units in which different systems of
law are applicable in relation to matters dealt with in the Convention, it
may at the time of signature, ratification, acceptance, approval or
accession declare that this Convention shall extend to all its territorial
units or only to one or more of them and may modify this declaration by
submitting another declaration at any time.
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2 Any such declaration shall be notified to the depositary and shall state
expressly the territorial units to which the Convention applies.

3 If a State makes no declaration under this Article, the Convention is to
extend to all territorial units of that State.

Article 46

1 The Convention shall enter into force on the first day of the month

following the expiration of three months after the deposit of the third
instrument of ratification, acceptance or approval referred to in Article

43.
2 Thereafter the Convention shall enter into force -
a for each State ratifying, accepting or approving it subsequently, or

acceding to it, on the first day of the month following the expiration of
three months after the deposit of its instrument of ratification,
acceptance, approval or accession;

b for a territorial unit to which the Convention has been extended in
conformity with Article 45, on the first day of the month following the
expiration of three months after the notification referred to in that

Article.
Article 47
1 A State Party to the Convention may denounce it by a notification in

writing addressed to the depositary.

2 The denunciation takes effect on the first day of the month following the
expiration of twelve months after the notification is received by the
depositary. Where a longer period for the denunciation to take effect
is specified in the notification, the denunciation takes effect upon the
expiration of such longer period after the notification is received by the
depositary.

Article 48

The depositary shall notify the States Members of the Hague Conference on
Private International Law, the other States which participated in the Seventeenth
Session and the States which have acceded in accordance with Article 44, of the
following -
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the signatures, ratifications, acceptances and approvals referred to in
Article 43;

The accessions and objections raised to accessions referred to in Article
44,

the date on which the Convention enters into force in accordance with
Article 46;

the declarations and designations referred to in Articles 22, 23, 25 and
45;

the agreements referred to in Article 39,
the denunciations referred to in Article 47.

In witness whereof the undersigned, being duly authorized thereto, have
signed this Convention.

Done at The Hague, on the ..day of ........ 19.', in the English and
French languages, both texts being equally authentic, in a single copy
which shall be deposited in the archives of the Government of the
Kingdom of the Netherlands, and of which a certified copy shall be sent,
through diplomatic channels, to each of the States Members of the
Hague Conference on Private International Law at the date of its
Seventeenth Session and to each of the other States which participated
in that Session.

The Convention was signed on the 28th of May 1883 and thus‘bears that date.
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APPENDIX 11

HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW

HAGUE CONVENTION OF 29 MAY 1993
ON

PROTECTION OF CHILDREN AND CO-OPERATION

IN RESPECT OF INTERCOUNTRY ADOPTION

(Listing as of 2 July 1997)

The following States have signed the Convention:

Costa Rica 29 May 1993 Peru 16 November 1994
Mexico 29 May 1993 Cyprus 17 November 1994
Romania 29 May 1993 Switzerland 16 January 1995
Brazil 29 May 1993 Spain 27 March 1995
Columbia 1 Sept. 1993  France S April 1995
Uruguay 1 Sept. 1993  Luxembourg 6 June 1995
Israel 2 Nov. 1993 Poland 12 June 1995
Netherlands 5 Dec. 1993 Philippines 17 July 1995
United Kingdom 12 Jan. 1994 Italy 11 December 1995
United States 31 March 1994 Norway 20 May 1996
Canada 12 April 1994 Ireland 19 June 1996
Finland 19 April 1994 Sweden 10 October 1996
Burkina Faso 19 April 1994 El Salvador 21 November 1996
Ecuador 3 May 1994 Venezuela 10 January 1997
Sri Lanka 24 May 1994 Denmark 2 July 1997

TOTAL NUMBER OF SIGNATORIES: 30

The following States have ratified the Convention:

Mexico
Romania

Sri Lanka
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Cyprus
Poland
Spain
Ecuador
Peru

Costa Rica
Burkina Faso
Philippines
Canada
Venezuela
Finland
Sweden

Denmark

20 February 1995
12 June 1995
11 July 1995

7 September 1995
14 September 1995
30 October 1995
11 January 1996
2 July 1996
19 December 1996
10 January 1997
27 March 1997
28 May 1997

2july 1997

1June 1995

1 October 1995
1 November 1995
1 January 1996
1 January 1996
1 February 1996
1 May 1996

1 November 1996

1 April 1997
1 May 1997
1 July 1997

1 September 1997

1 November 1997

TOTAL NUMBER OF RATIFICATIONS: 16

The following State has acceded to the Convention:

Andorra

3 January

Enuy into force:

1 May 1997

THE CONVENTION ENTERED INTO FORCE ON 1 MAY'

The accession shall have effect only as regards the relations between Andorra and those Contracting States
which have not raised an objection to its accession between 1 February 1897 and 31 July 1997 (inclusive) (see
Article 44(3).)
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APPENDIX III

Recognized ot R iz
Africa Africa
Liberia Rwanda

Sierra Leone
South Africa

Zambia

Zimbabwe

North America Central America
Alberta, Canada Guatemala

British Columbia, Canada
Newfoundland, Canada
Ontario, Canada
Colorado, US.A.
Ilinois, U.S.A.
Massachusetts, U.S.A.
Michigan, US.A.

New Mexico, U.S.A.
New York, US.A.
Oklahoma, U.S.A.
Texas, US.A.

*Mexico

South America South America
*Bolivia Peru
Brazil
Colombia
Ecuador
*Paraguay
*Venezuela

Asia Asia
China Lebanon
Hong Kong Nepal
Indonesia South Korea
Israel Thailand
*Japan

Malaysia

*Papua New Guinea

Philippines

Sri Lanka

Taiwan

Vietnam
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Australia/New Zealand

Australian Capital Territory
Northern Territory
New Zealand

Europe

*Belgium

Cyprus

England & Wales
*France
Germany

Jersey
*Luxembourg
Northern Ireland
Norway

*Poland

Romania
*Russia

Scotland
Switzerland

*These are countries where there is a dual system of adoption i.e.
Plenary Adoption (Full) and Simple Adoption (foster care). Only Plenary
Adoptions effected 1n these countries can be recognized.
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THE LAW REFORM COMMISSION

Ardilaun Centre

111 St Stephen’s Green

Dublin 2 Telephone: 475 1310
Fax Number: 475 1265

LIST OF LAW REFORM COMMISSION’S PUBLICATIONS

First Programme for Examination of Certain Branches of the Law with a View
to their Reform (December 1976) (Prl. 5984) [out of print] { 10p Net]

Working Paper No. 1-1977, The Law Relating to the Liability of Builders,
Vendors and Lessors for the Quality and Fitness of Premises (June 1977)
[£ 1.50 Net]

Working Paper No. 2-1977, The Law Relating to the Age of Majority, the Age
for Marriage and Some Connected Subjects (November 1977) [£ 1.00 Net]

Working Paper No. 3-1977, Civil Liability for Animals (November 1977)
[£ 2.50 Net]

First (Annual) Report (1977) (Prl. 6961) [ 40p Net]

Working Paper No. 4-1978, The Law Relating to Breach of Promise of Marriage
(November 1978)

[£ 1.00 Net]
Working Paper No. 5-1978, The Law Relating to Criminal Conversation and the
Enticement and Harbouring of a Spouse (December 1978) [£ 1.00 Net]
Working Paper No. 6-1979, The Law Relating to Seduction and the Enticement
and Harbouring of a Child (February 1979) [£ 1.50 Net]
Working Paper No. 7-1979, The Law Relating to Loss of Consortium and Loss
of Services of a Child (March 1979) [£ 1.00 Net]
Working Paper No. 8-1979, Judicial Review of Administrative Action: the
Problem of Remedics (December 1979) [£ 1.50 Net]
Second (Annual) Report (1978/79) (Prl. 8855) [ 75p Net]

Working Paper No. 9-1980, The Rule Against Hearsay (April 1980)£ 2.00 Net]

Third (Annual) Report (1980) (Prl. 9733) [ 75p Net]
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First Report on Family Law - Criminal Conversation, Enticement and
Harbouring of a Spouse or Child, Loss of Consortium, Personal Injury to a Child,
Seduction of a Child, Matrimonial Property and Breach of Promise of Marriage

(LRC 1-1981) (March 1981) [£ 2.00 Net]
Working Paper No. 10-1981, Domicile and Habitual Residence as Connecting
Factors in the Conflict of Laws (September 1981) £ 1.75 Net]
Fourth (Annual) Report (1981) (Pl. 742) [ 75p Net]

Report on Civil Liability for Animals (LRC 2-1982) (May 1982)  [£ 1.00 Net]

Report on Defective Premises (LRC 3-1982) (May 1982) [£ 1.00 Net]
Report on Hlegitimacy (LRC 4-1982) (September 1982) [£ 3.50 Net]
Fifth (Annual) Report (1982) (Pl. 1795) [ 75p Net]
Report on the Age of Majority, the Age for Marriage and Some Connected
Subjects (LRC 5-1983) (April 1983) [ £1.50 Net]
Report on Restitution of Conjugal Rights, Jactitation of Marriage and Related
Matters (LRC 6-1983) (November 1983) [£ 1.00 Net]
Report on Domicile and Habitual Residence as Connecting Factors in the
Conflict of Laws (LRC 7-1983) (December 1983) [£ 1.50 Net]
Report on Divorce a Mensa et Thoro and Related Matters (LRC 8-1983)
(December 1983) [£ 3.00 Net]
Sixth (Annual) Report (1983) (Pl 2622) [£ 1.00 Net]

Report on Nullity of Marriage (LRC 9-1984) (October 1984) [£ 3.50 Net]
Working Paper No. 11-1984, Recognition of Foreign Divorces and Legal
Separations (October 1984)

[£ 2.00 Net]
Seventh (Annual) Report (1984) (Pl. 3313) [£ 1.00 Net)
Report on Recognition of Foreign Divorces and Legal Separations (LRC 10-
1985) (April 1985)

[£ 1.00 Net]

Report on Vagrancy and Related Offenses (LRC 11-1985) (June 1985)
[£ 3.00 Net]
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Report on the Hague Convention on the Civil Aspects of International Child
Abduction and Some Related Matters (LRC 12-1985) (June 1985) [£ 2.00 Net]

Report on Competence and Compellability of Spouses as Witnesses (LRC 13-
1985) (July 1985)

[£ 2.50 Net]
Report on Offenses Under the Dublin Police Acts and Related Offenses (LRC
14-1985) (July 1985)

[£ 2.50 Net]

Report on Minors’ Contracts (LRC 15-1985) (August 1985) [£ 3.50 Net]

Report on the Hague Convention on the Taking of Evidence Abroad in Civil or
Commercial Matters (LRC 16-1985) (August 1985) [£ 2.00 Net]

Report on the Liability in Tort of Minors and the Liability of Parents for
Damage Caused by Minors (LRC 17-1985) (September 1985) [£ 3.00 Net]

Report on the Liability in Tort of Mentally Disabled Persons (LRC 18-1985)
(September 1985)
[£ 2.00 Net]

Report on Private International Law Aspects of Capacity to Marry and Choice
of Law in Proceedings for Nullity of Marriage (LRC 19-1985) (October 1985)
|£ 3.50 Net]

Report on Jurisdiction in Proceedings for Nullity of Marriage, Recognition of
Foreign Nullity Decrees, and the Hague Convention on the Celebration and
Recognition of the Validity of Marriages (LRC 20-1985) (October 1985)

|£ 2.00 Net]
Eighth (Annual) Report (1985) (Pl 4281) [£ 1.00 Net]
Report on the Statute of Limitations: Claims in Respect of Latent Personal
Injuries (LRC 21-1987) (September 1987) [£ 4.50 Net]
Consultation Paper on Rape (December 1987) [£ 6.00 Net]
Report on the Service of Documents Abroad re Civil Proceedings -the Hague
Convention (LRC 22-1987) (December 1987) [£ 2.00 Net]
Report on Receiving Stolen Property (LRC 23-1987) (December 1987)

[£ 7.00 Net]
Ninth (Annual) Report (1986-1987) (PL. 5625) [£ 1.50 Net]

Report on Rape and Allied Offenses (LRC 24-1988) (May 1988) [£ 3.00 Net]
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Report on the Rule Against Hearsay in Civil Cases (LRC 25-1988) (September

1988) [£ 3.00 Net]
Report on Malicious Damage (LRC 26-1988) (September 1988)

{out of print] [£ 4.00 Net]
Report on Debt Collection: (1) The Law Relating to Sheriffs (LRC 27-1988)
(October 1988) [£ 5.00 Net]
Tenth (Annual) Report (1988) (Pl. 6542) [£ 1.50 Net]

Report on Debt Collection: (2) Retention of Title (LRC 28-1988) (April 1989)
[£ 4.00 Net]

Report on the Recognition of Foreign Adoption Decrees (LRC 29-1989) (June
1989) [£ 5.00 Net]

Report on Land Law and Conveyancing Law: (1) General Proposals (LRC 30-
1989) (June 1989)

[£ 5.00 Net]
Consultation Paper on Child Sexual Abuse (August 1989) [£10.00 Net]
Report on Land Law and Conveyancing Law: (2) Enduring Powers of Attorney
(LRC 31-1989) (October 1989) [£ 4.00 Net]
Eleventh (Annual) Report (1989) (Pl. 7448) [£ 1.50 Net]

Report on Child Sexual Abuse (LRC 32-1990) (September 1990) [£ 7.00 Net]
Report on Sexual Offenses against the Mentally Handicapped (LRC 33-1990)
(September 1990)

[£ 4.00 Net]

Report on Oaths and Affirmations (LRC 34-1990) (December 1990)
[£ 5.00 Net]

Report on Confiscation of the Proceeds of Crime (LRC 35-1991) (January 1991)
[£ 6.00 Net}

Consultation Paper on the Civil Law of Defamation (March 1991) [£20.00 Net]

Report on the Hague Convention on Succession to the Estates of Deceased

Persons (LRC 36-1991) (May 1991) [£ 7.00 Net]
Twelfth (Anpual) Report (1990) (Pl. 8292) |£ 1.50 Net]
Consultation Paper on Contempt of Court (July 1991) [£20.00 Net]
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Consultation Paper on the Crime of Libel (August 1991) [£11.00 Net]
Report on The Indexation of Fines (LRC 37-1991) (October 1991) [£ 6.50 Net]

Report on the Civil Law of Defamation (LRC 38-1991) (December 1991)
[£ 7.00 Net]

Report on Land Law and Conveyancing Law: (3) The Passing of Risk from
Vendor to Purchaser (LRC 39-1991) (December 1991); (4) Service of
Completion Notices (LRC 40-1991) (December 1991)

[£ 6.00 Net]

Report on the Crime of Libel (LRC 41-1991) (December 1991)  [£ 4.00 Net]

Report on United Nations (Vienna) Convention on Contracts for the

International Sale of Goods 1980 (LRC 42-1992) (May 1992) [£ 8.00 Net]
Thirteenth (Annual) Report (1991) (PI. 9214) [£ 2.00 Net]

Report on The Law Relating to Dishonesty (LRC 43-1992) (September 1992)
[£20.00 Net]

Land Law and Conveyancing Law: (5) Further General Proposals (LRC 44-
1992) (October 1992) [out of print] [£ 6.00 Net]

Consultation Paper on Sentencing (March 1993)[out of print] [£20.00 Net]

Consultation Paper on Occupiers’ Liability (June 1993)

[out of print] [£10.00 Net]
Fourteenth (Annual) Report (1992) (PN. 0051) [£ 2.00 Net]
Report on Non-Fatal Offenses Against The Person (LRC 45-1994) (February
1994) [£20.00 Net]
Consultation Paper on Family Courts (March 1994) [£10.00 Net]
Report on Occupiers’ Liability (LRC 46-1994) (April 1994) [£ 6.00 Net]

Report on Contempt of Court (LRC 47-1994) (September 1994) [£10.00 Net]
Fifteenth (Annual) Report (1993) (PN. 1122) [£ 2.00 Net]

Report on the Hague Convention Abolishing the Requirement of Legalisation for
Foreign Public Documents (LRC 48-1995) (February 1995) [£10.00 Net]

Consultation Paper on Intoxication as a Defence to a Criminal Offence (February
1995) [£10.00 Net]
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Report on Interests of Vendor and Purchaser in Land during the period between
Contract and Completion (LRC 49-1995) (April 1995) [£ 8.00 Net]

Sixteenth (Anpual) Report (1994) (PN. 1919) [£ 2.00 Net]

An Examination of the Law of Bail (LRC 50-1995) (August 1995) [£10.00 Net]

Report on Intoxication (LRC 51-1995) (November 1995) [£ 2.00 Net]
Report on Family Courts (LRC 52-1996) (March 1996) [£10.00 Net]
Seventeenth (Annual) Report (1995) (PN. 2960) [£ 2.50 Net]
Report on Sentencing (LRC 53-1996) (August 1996) [£ 8.00 Net]

Consultation Paper on Privacy:  Surveillance and the Interception of
Communications (September 1996) [£20.00 Net]

Report on Personal Injuries (LRC 54-1996) (December 1996) [£10.00 Net]

Eighteenth (Angual) Report (1996) (PN 3760) [£ 2.50 Net]
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