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embargo: MIDNIGHT Tuesday, 28TH AUGUST 2018
law reform commission PUBLISHES ISSUES PAPER ON
PRIVILEGE FROM DEFAMATION FOR REPORTS OF COURT proceedings
Current law is that a “fair and accurate report of proceedings” in any court in Ireland, Northern Ireland, or certain European and international courts provides absolute privilege or immunity from a defamation claim.
Paper examines range of reform options, including whether an additional, qualified, privilege should apply to reports of court proceedings, even if they do not meet the test of being “fair and accurate”, provided that they are made without malice.
Wednesday, 29th August 2018: The Law Reform Commission has today published an Issues Paper on Privilege for Reports of Court Proceedings under the Defamation Act 2009. The Commission has prepared this Paper in response to a reference from the Attorney General under the Law Reform Commission Act 1975 to examine and make recommendations on whether changes should be made to the Defamation Act 2009 dealing with privilege for reports of court proceedings. 
Current law on absolute privilege or immunity for reports of court proceedings 
The current law, as stated in section 17 of the Defamation Act 2009, provides that there is an absolute privilege, in other words a complete immunity, in respect of a defamation action where the claim is about a “fair and accurate” report of proceedings or decisions publicly heard by any court in Ireland, Northern Ireland, or any international court or tribunal to which the State is a party, such as the EU Court of Justice.

The defence of absolute privilege reflects the public interest in court proceedings, and that, as mandated by Article 34.1 of the Constitution, they should, except in limited cases, be held in public. The Supreme Court decision in Irish Times Ltd v Ireland (1998) noted that it is not possible for all members of the public to be present in court, and they are therefore entitled “to be informed of the proceedings in the court and to be given a fair and accurate account of such proceedings.”
The Defamation Act 2009 provides that defamation consists of the publication, by any means, of a defamatory (untrue) statement concerning a person to one or more than one person. This covers any kind of publication, whether in print media, broadcast media and any digital or online publication that is intended to be made public.
The 2009 Act does not make specific provision for a separate category of defamation law relating to internet publications. Therefore, it applies to newspapers, whether their paper or online editions, radio or television, regardless of how that is accessed, or any other medium, such as through social media or other internet platforms.
While it is clear that the interest in the public being informed about court proceedings is as valid as ever, it is also the case that the proliferation of electronic platforms and tools has made it significantly easier for ordinary members of the public – as well as professional journalists – to publish reports of court proceedings. In Philpott v Irish Examiner Ltd (2016), the High Court held that a “fair and accurate” report of proceedings could include an abridged report or summary of proceedings, that it need not be word for word, and that such summarised reports could still attract absolute privilege, provided they did not contain substantial inaccuracies and were generally fair. This decision makes it clear that “fair and accurate” reports in blogs or on social media are covered by the absolute privilege in the Defamation Act 2009.
The Issues Paper being published today also raises an additional question: should reports that do not meet the current test of what is “fair and accurate”, in other words where they include some inaccurate information, attract a lower level of “qualified privilege”. This would apply provided that no malice is present in their publication, for example, where any inaccuracies might arise because of the pressure to publish material under a strict deadline rather than from any malicious intent.
The Issues Paper seeks views on 4 Issues relating to the privilege for reports of court proceedings.
Issue 1 examines the meaning of a “fair and accurate” report of court proceedings. The Commission asks whether the current interpretation of “fair and accurate” under section 17 of the Defamation Act 2009 is sufficiently clear, taking account of the guidance given by the High Court in Philpott v Irish Examiner Ltd (2016). 
Issue 2 examines the scope of the absolute privilege for a “fair and accurate” report of proceedings in court. The Commission seeks views on whether it should remain the case that the “fair and accurate” absolute privilege is available to both professional journalists and to others such as bloggers or “citizen journalists.” The Commission also asks whether the existing law should be reformed to restrict absolute privilege to a limited group of prescribed persons. The Commission also examines what criteria might be used to determine membership of such a group, and whether it should be similar to the position that applies to reporting family law and child care proceedings, which are limited to “bona fide members of the press” and other specified persons carrying out research on the courts. The Commission also asks whether the privilege should apply to any person, whether professional journalist or otherwise, who would be subject to some oversight body similar to the Press Council or the Broadcasting Authority of Ireland. Similar bodies in other Europe countries have been given oversight functions for “citizen journalists” such as bloggers. 
Issue 3 seeks the views of consultees on the merits of introducing a new qualified privilege for reports of court proceedings that would apply where the report did not meet the “fair and accurate” standard in the 2009 Act (perhaps due to having to meet a strict publication deadline), and which would apply unless malice was established.
Issue 4 asks whether there should be a requirement to obtain leave from the Court for any proposed new qualified privilege, and to demonstrate on affidavit the malice alleged. The current law requires both parties to swear an affidavit verifying their allegations; and the Paper asks whether this provides sufficient protection against unfounded defamation claims.
For further information / interview with Commissioner Donncha O’Connell or other Commission spokesperson contact: 

Winifred McCourt, McCourt CFL T: 087-2446004

Background Notes for Editors

The Law Reform Commission is an independent statutory body whose main role is to keep the law under review and to make proposals for reform. To date, the Commission has published over 200 documents (Consultation Papers, Issues Papers and Reports) containing reform proposals. The majority of these proposals have influenced the drafting and content of reforming legislation. The Issues Paper will be available on the Commission’s website, lawreform.ie, from 9.30 am on Wednesday 29th August 2018. All interested parties are invited to submit feedback on this Issues Paper by contacting the Commission at the dedicated email address created for this purpose, ag48@lawreform.ie. Contributors are requested to make their submissions/comments, if possible, before close of business on Friday, 26th October 2018.
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