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EMBARGO: MIDNIGHT TUESDAY 28TH JUNE 2016
law reform commission PUBLISHES consultative PAPER ON 
CONTEMPT OF COURT LAW 

AND RELATED CRIMINAL OFFENCES AND CIVIL WRONGS 

CONCERNING THE ADMINISTRATION OF JUSTICE 

Wednesday 29th June 2016: As part of our Fourth Programme of Law Reform, the Law Reform Commission has today published a consultative Issues Paper on Contempt of Court and Offences and Civil Wrongs Concerning the Administration of Justice. The Issues Paper is available from 9.30am this morning on the Commission’s website, www.lawreform.ie.
General need for reform of the law on contempt of court

Most of the Issues Paper concerns the law on contempt of court. There are curently two categories of contempt of court, criminal and civil. 
Criminal contempt occurs when, for example, a person deliberately disrupts court proceedings, or makes untrue allegations about a court or judge, or publishes prejudicial material about a pending court case. This form of contempt can be dealt with like any other criminal offence through a punitive sanction, such as a fine or by sentencing the person to a definite term of imprisonment. The sentence of imprisonment is intended to deal with the criminal offence that has already occurred.

Civil contempt occurs when, for example, a person refuses to comply with a court order and also states that he or she will continue to do so into the future. It is fundamental to the rule of law that court orders are complied with and that there is an effective method of ensuring this. Where a person states that he or she will not comply with a court order, the law of civil contempt operates by committing him or her to prison, not for a definite term but for an indefinite or uncertain period, because it is subject to the condition that the person will be released when, and only when, he or she agrees to comply with the court order. The purpose of imprisonment in this case is not punitive, but rather coercive: to coerce or compel the person to comply with the court order. Unlike criminal contempt which deals with past behaviour, civil contempt addresses behaviour that has a future element: continuing refusal to comply with a court order.

In 1994 the Commission, in its Report on Contempt of Court, made a number of recommendations for reform of the law in this area, including that some statutory offences should be introduced to replace the existing common law of contempt. Those recommendations have not been implemented, but since then the courts have reiterated that contempt of court law is in need of reform. For example, in a 2012 contempt case between the IBRC and the Quinn family, the Supreme Court referred to the “amorphous” nature of the current law and to the difficulty in practice in drawing the boundary between criminal and civil contempt. In that case a definitive, punitive, sentence had been imposed for past refusal to comply with a court order, combined with an indefinite committal to imprisonment to coerce the person to comply in the future. The Supreme Court held that, in the circumstances, the definite sentence was justified but should not have been combined with the indefinite coercive committal.

The Supreme Court also stated in the IBRC case that the law is in need of reform. Apart from the blurred distinction between criminal and civil contempt, a difficulty with the current law is that a person charged with civil contempt may be subject to imprisonment, but without the fair trial safeguards that would apply in a criminal trial. Further difficulties arise because the law of contempt of court is almost entirely common law, so that there are no statutory rules setting out precisely what that law is. As a result, the law is open to the challenge that it is unclear and difficult to understand. The Commission has taken the opportunity in this Issues Paper to review the proposals for reform made in the 1994 Report in light of more recent developments, including the comments of the Supreme Court in the Quinn case. 
Journalists and contempt of court
Refusal by a witness in a court case to answer a relevant question can constitute contempt of court. This can create a legal problem for journalists if they are asked to reveal the sources of their published material. This can raise a direct conflict between, on the one hand, the legal duty of all persons to assist a court, breach of which may be contempt, and on the other hand, the professional code of journalists which requires them not to reveal confidential sources of information, breach of which may risk loss of access to future confidential information that may be in the public interest. For the individual journalist, there is also the risk of loss of livelihood through losing membership of the National Union of Journalist for breach of its professional code. 

The European Court of Human Rights decided in 1996, in Goodwin v United Kingdom, that an order requiring the disclosure of a source could only be justified under the European Convention on Human Rights by “an overriding requirement in the public interest.” The Goodwin case has been considered by the courts in Ireland on a number of occasions, but the law on disclosure of journalists sources remains unclear. The Issues Paper asks to what extent this could be clarified.
Maintenance and champerty
The Issues Paper also examines other offences and civil wrongs (torts) concerning the administration of justice, in particular maintenance (where a third party supports litigation without just cause) and champerty (where a third party supports litigation without just cause in return for a share of the proceeds). These crimes and torts operate in Ireland under three pre-1922 statutes: the Statute of Conspiracy (Maintenance and Champerty) of unknown date (from the 14th century), the Maintenance and Embracery Act 1540, and the Maintenance and Embracery Act 1634. 
The retention of these crimes and torts affects a number of different areas ranging from the validity of so-called “heir-locator” agreements to the legitimacy of professional third party funding of litigation. This was litigated most recently in the High Court in 2016 in Persona Digital Telephony Ltd v Minister for Public Enterprise, where the Court decided that it is not permissible under Irish law for a company to fund litigation in which it has no direct interest. Such activity is regulated by legislation in other countries, including the UK, and the Issues Paper asks whether it is appropriate to retain these crimes and torts and whether there is a case for their regulation.
For further information/interview with the Commission President, Mr Justice John Quirke, or other Commission representative contact: 
Winifred McCourt, McCourt CFL T: 087-2446004

Background Notes for Editors

The Law Reform Commission is an independent statutory body whose main role is to keep the law under review and to make proposals for reform. To date, the Commission has published over 200 documents (Working Papers, Consultation Papers, Issues Papers and Reports) containing reform proposals, available at www.lawreform.ie. The Commission has asked that submissions and comments on the Issues Paper, which can be made online, by email or by post, should be completed if possible by Monday 26th September 2016. 
ENDS

Case Study: IBRC v Quinn and Others (Supreme Court, 2012)


This case arose as part of extensive litigation between Irish Bank Resolution Corporation (IBRC), formerly Anglo Irish Bank, and various members of the Quinn family and their companies. In 2011, IBRC sought an interim injunction to prevent members of the Quinn family from intentionally causing loss to IBRC by unlawful means. The High Court (Clarke J) granted the order restraining the Quinns from, among other things, taking any step directly or indirectly that may have the effect of transferring any of the assets of the Quinn companies to any third party except to the extent that this may be done in the ordinary course of business. The High Court (Dunne J) later found that Sean Quinn Jr had breached that order and was guilty of contempt of court following the transfer of a sum of $500,000 out of Quinn Properties Ukraine to the personal bank account of the director general of that company. The Court imposed a number of coercive measures in respect of this contempt. The Court subsequently found that Sean Quinn Jr had failed to take adequate steps to comply with the coercive measures and had committed an “outrageous” contempt of court. The Court imposed a fixed period of 3 months imprisonment on Sean Quinn Jr by way of punishment for this contempt. In addition, the Court imprisoned Sean Quinn Jr indefinitely until he purged his contempt by complying with all of the coercive orders. The contempt-related orders therefore comprised both punitive (3 months definite) and coercive (indefinite) elements. On appeal, the Supreme Court upheld the finding of contempt and the punitive sentence of 3 months imprisonment. It held, however, that the indefinite coercive orders went beyond the subject-matter of the single finding of contempt against Sean Quinn Jr and could not be justified by reference to the original finding of contempt.
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